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in 


Cfife  X. 


Lord  CKanceltor 
Macclei- 

FIELD. 

Preced.  in  Chaa. 

5S9. 

2  Eq.  Ca.  Ab. 

8  Vin.  317. 

pi.  13. 

One  feifrd  in 

fee  devired  Jaod 
leaTing  hit  grao- 
dcTile  of  the  rt- 


Dawes  verfus  Ferrers. 

ON E  fcifed  in  fee  dcvifes  his  lands  to  his  grandiughter 
(being  his  heir  at  law)  for  her  life,  remainder  to  his 
own  right  heirs  male  for  ever,  and  dies  leaving  his  gran- 
daughter  his  heir  at  law,  and  alfo  leaving  a  deceafed  brother's 
bn  9  being  the  next  in  the  male  line  ;  which  nephew  brought 
this  bill  againft  the  graiidaughter,  to  perpetuate  the  teftimony 
of  the  will,  and  for  the  writings,  and  to  (lay  wade. 

to  kit  jraodaag^ter  for  lile,  remainder  to  his  right  heirs  male  for  ever,  and  diet 
disghter  bit  heir  ai  law,  and  bis  deccaicd  brother*!  fan  bis  aext  heir  male  }  the 
aaiadcr  it  void. 

The  defendant  demurred,  for  that  by  the  defendant's  own 
file  wing,  he  had  no  tide  to  the  reverfion  or  inheritance  of  the 
premiiles* 

Againfl  the  demurrer  it  was  objeftcd,  that  it  being  the  de- 
clared intention  of  the  teftator,  that  his  grandaughtcr  his  heir 
fhould  have  an  eftatc  for  life,  it  was  the  fame,  as  if  it  had 
been  faid  by  the  will,  that  the  faid  heir  at  law  fliould  have  tut  [  2  1 
arfeftate  for  life;  and  the  remainder  being  limited  to  the 
right  heirs  male  of  the  teftator,  this  was  a  defcription  of  the 
n-ixt  heir  male,  or  of  fuch  perfon,  as  at  the  tcftator's  death, 
(hould  be  next  heir  male  of  his  name  ;  that  agreeable  thereto, 
the  cafe  of  Brown  and  Barhbam  {a)  had  bften  determined  by  ^^^  »Vern.  719. 
i^rd  C-i^ptr  ( I ),  where  the  notion  of  Lord  ib)  Coh,  «  That   Pj«ccdentt  \n 

1  .11.  ,1  ,     /•  n   1  11       Chan.  442,461. 

*•  he,  wno  takes  as  heir  male  by  purchafe,  mult  be  completely    (i)  i  inft.a4.  b. 


( I )  On  a  bill  of  review  brought  be- 
fore h(kdH&rawickg  in  November  1741, 
lAtf  decree  in  Brovm  v.  Barkham  was 
i£nnrd,  bjt  (according  to  the  note  of 
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thiscaie  in  Harg.  Co.  Litt.  33.  b.  note. 
(3)  to  24.  (b)  his  Lordlhip conlidcred 
the  cafe  as  an  exception  to  a  general 
rule. 

^  lyeix, 


De  Term.  Pafcha;,  1722. 

fTxiiT  "^^^^  ^5  ^^^^  ^s  heir  male",  was  denied-,  and  the  cafe  iiT 
\J  y^fi^'  572.  oiPybus  and  Mitford  was  chcd,  as  alfo  the  cafe 
there  cited  by  Lrord  Hale  \  where  a  man  having  three  daugh- 
ters, and  a  deceafed  brother's  (on,  by  his  will  gave  2000 /• 
to  his  daughters,  and  devifcd  his  land  to  his  heir  male,  witli 
a  condition,  that  the  daughters,  who  were  his  immediate 
heirs,  (hould  forfeit  their  legacies,  in  cafe  tkey  fliould  give 
the  heir  male  any  difturbance  as  to  the  land ;  upon  which  it 
was  refolved,  that  the  devifor  taking  notice  that  the  otliers 
^erc  his  heirs,  the  liniffurVon  to  his  brother's  fon,  by  ther 
name  of  heir  male,  was  a  good  name  of  purchafe. 

But  Lord  Chancellor  interrupted  the  plain tifPs  counfel.  fay- 
ing, that  he  would  not  fufFer  thc*bar  to  difpute  what  was  the 
foundation  and  land  mark  of  the  law ;  and  tho'  what  was  cot^ 
tended  for,  might  be  reafonable,  if  it  were  to-be  then  firil  ad- 
judged, yet,  whatever  tlie  law  was,  provided  it  were  certain 
and  knovi^n,  it  would  be  well  for  the  fubjeft,  though  in  fomc 
particular  in  fiances  it  might  feem  unreafonable ;  that  m  the 
•  cafe  of  FoM  (i)  and  Lord  OJfulJlon^  the  remainder  was  limited 
by  the  will  to  the  heirs  male  of  Sir  Edward  Fordj  and  this 
was  determined  to  be  void,  at  trials  at  bar,  in  every  court  in 
f  3  J  Wefimhijler-kally  and  appeared  to  be  fo  very  plain  a  cafe,  that 

in  the  King's  Bench,  tlie  plaintilTs  own  counfel  would  not 
alk  a  fpccial  vcrdift. 

That  the  words  [heirs  male]  mud  be  intended  heirs  male  of 
the  body,  and  would  never  extend  to  an  heir  male  of  any  col- 
lateral line;  and  it  not  being  faid  in  the  will,  heir  male  of  hh 
bodyj  or  of  bis  namey  the  gtandaughter,  who  was  his  heir  at 
law,  might  have  an  heir  male,  tho'  not  of  his  name. 

As  to  the  cafe  of  Broivn  and  Barhhamy  that  was  merely  of 
a  trufi: ;  but  the  principal  cafe  is  that  of  a  legal"  eftate,  where 
the  rule  of  law,  that  has  fo  long  prevailed,  and  been  taken 
for  granted,  muft  be  obferved,  (v/z.)  that  he,  who  claims  as 
heir  male  by  purchafe,  muft  be  heir,  as  well  as  heir  male. 

Befides,  th;sdiff:red  from  the  cafe  oi  Broivn  and  Barhhav:, 
the  remainder  being  there  limited  to  tlie  heirs  male  of  the  body 


(1)   3  Sails.  336.     li  Mod.  189. 

of 


De  Temu   Pafchae,  1722. 

of  Sir  RJftrt  Barkham  the  grandfather ;  whereas  here  the  de- 
rifc  was  to  the  heirs  male,  without  faying,  of  any  body ; 
wherefore  allow  the  demurrer  (i). 


Dawii  v. 

FsftftXRI. 


(1)  ThL»  cafe  was  again  brought  be- 
fore the  court  in  Giu.nn  v.  Uaoke^  i8th 
^•■vtmbtr  1 740,  when  Lord  Hardiuicki 
dircded^a  cafe  for  the  opinion  of  the 
court  of  K.  B.  (Reg.  Lib.  A.  1740. 
ibl.  310.)  who  certified  in  confirma- 
tion  of  Lord  MmcriesfieU^t  order,  8  Vin. 
317*  pi.  13.  note,  and  that  certificate 
was  afterwards  confirmed,  and  the  bill 
difmificd  with  cods,  Reg.  f.ib.  A. 
1741.  fol.  646.  But  in  H^ills  v.  Pal- 
tur,  5  Burr.  261 5,  on  a  cafe  fent  to  the 
court  of  K.  B.  by  the  court  of  Chan- 


eerY>  the  queftiou  arofe  on  both  a  will 
and  a  deed,  whether  A.  took  by  pur- 
chafe  under  the  defcription  of  heir  male 
0/tlfi  body  of  B.  not  being  heir  gene- 
ral.— B.  being  in  the  firil  cafe  the 
grantor^  the  court  certified  that  A.  took 
an  eilate  tail  by  Jt/ctnit  but  they  added 
in  the  certificate  that  if  a  third  p$rfon 
had  been  the  grantor,  they  ihould  have 
thought  that  A,  would  have  taken  by 
purcbaje  as  heir  male  of  the  body  of 
B, — And  they  alfo  certified  that  Yitdid 
fo  take  under  the  will. 


Conflrudions    and    Refolutions    relating  to 
Papifts. 

BY  the  ftatute  of  the  1 1  l^  i%W.  3.  cap.  4.  feSl.  4.  for 
preventing  the  growth  of  popery,  it  is  enafted,  "  that 
"  after  the  29th  of  September  1700.  every  perfon  educated  in 
•*  or  profcfling  the  popifli  religion,  who  (hall  not,  within  fix 
"  months  after  their  attaining  their  age  of  eighteen  years, 
"  conform,  as  therein  is  mentioned,  (hall  in  refpeft  of  Kim- 
"  felf  and  herfelf  only,  ^nd  not  in  refpeft  of  his  or  her  heirs,  or 
"  poflerity,  be  di fabled  and  made  incapable  to  inherit  or  take 
"  by  defcent,  devife,  or  limitation,  in  pofTcffion,  reverfion,  or 
"  remainder,  any  lands,  tenements,  or  hereditaments,  and  that 
•*  during  tlie  life  of  fuch  perfon,  or  until  he  or  flie  fliall  con- 
"  form,  the  next  of  fuch  pcrfon's  kindred,  which  fliall  be  a 
"  proteftant,  (hall  have  and  enjoy  the  faid  lands,  tenements, 
"  and  hereditaments,  without  accounting  for  the  profits  therc- 
"of;  but  in  cafe  of  any  wilful  walle  committed  upon  the 
"  premifles  by  the  next  proteftant  heir,  or  by  any  other  by  his 
**  licence  or  authority,  the  faid  proteftant  heir  fliall  be  liable 
"  to  aiifwer  treble  damages  to  the  perfon  difabled,  to  be  re- 


Cafe  2* 


By  ftat.  XI  ft  IX 
W.  3.  A  papift 
in  not  only  dif- 
abled from  par« 

chafing  laadf 
himfell,  but  alfo 
from  takiog 
either  by  deTift 
•rfettlemeiit.(i) 


[4] 


(0  Bat  the  flat,  of  1 1  &r  12  Will.  3.     is  repealed  in  thefc   xchQ^n,  by   flat. 


B  2 


**  CQvered 
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Conftruaionf^      «  covcrcd  by  the  perfon  difablcd,  againft  the  next  protcllant 
•upifti,  "  heir,  his  executors  or  adminiilrators. 

•'Alfo,  after  tlic  loth  oi  April  1700.  every  papift,  or  per- 
«*  fon  making  profeflion  of  the  popifh  religion,  (hall  be  dif- 
"  abled,  and  incapable  to  purchafc  in  his  name,  or  in  the 
•*  name  of  any  perfon  in  truft  for  him,  any  manors,  lands  or 
«*  tenements,  or  profits  out  of  the  fame,  but  all  fuch  eftatcs, 
•*  terms  or  interefts  fliall  be  void."  f 

Upon  the  conftruftion  of  thefe  tuo  claufcs  in  tlie  great 
cafe  of  Roper  and  Ratdiffe^  it  was  decreed  for  tlic  papilt  by 
C-)  Mich.  11  i^rd  Harcouri  (a),  affifted  by  the  two  Chief  Jufticcs,  the 
Mafter  of  the  Rolls,  and  Mr.  ] mHicc  Powcl -,  (C.  J.  Pcirlt-r 
Jlrenui  opponenU  \)  but  that  decree  was  afterwards  rcvcrfed  in 
the  Houfe  of  Lords  ( i ),  and  it  was  determined  againft  the  pa- 
pift, (v/z.  That  a  papift  above  tlie  age  of  eigliteon  and  a  half  is 
not  capable  of  taking  lands  by  a  devife  ;  and  that  the  word 
[purchafe]  in  the  latter  claufe,  is  ufcd  in  contradiftinclion  to 
[  J  ]  the  word  [defccnt] ;  notwitliftanding  it  was  urged,  that  the 
exprcflion  of  [purchafed  by  a  papift],  efpccially  when  the 
words  following,  viz.  [in  his  ox^-n  name,  or  in  the  name  of 
another  in  truft  for  him],  muft  be  intended,  where  fuch  papilt 
18  atSIve,  and  does  fomcthing  forhimfelf;  whereas  in  cafe  of 
a  devife  to  him,  or  fcttlcment  upon  him,  there  the  perfon 
taking  is  merely  paflive,  rnd  may  know  nothing  of  the  mat- 
ter before  it  is  done :  however,  it  is  now  fettled  by  the  Houfe 
of  Peers,  that  either  a  devife  or  fcttlcment  to  a  perfon  profcf- 
Cng  tlie  popifli  religion,  of  above  eighteen  years  and  a  Iialf,  \% 
void,  and  the  perfon  not  capable  of  taking  •,  the  aft  intending 
utterly  to  difablc  the  papift  of  that  age  to  take  any  new  acquifi- 
tions,  or  what  v/as  not  his  ancient  inheritance. 

In  tlie  fame  cafe  of  Refer  and  RutcUffc  it  was  determined,  that- 
if  lands  are  dcvifed  to  be  fold  in  truft,'  in  tiie  firft  place  to  pay 
debts  and  le^acie^^,  and  to  pay  the  furplus  to  J.  S,  a  papilt, 
J.  S.   is  rendered  incapable  by  the  latter  claufe  of  this  ilatute-      :>l. 
to  take  the  furplus,  forafmuth  as   It  is  a  profit  arlfing  out  of   H^' 


I  Thclc  cl^uies  are  not  recited  •^trlr.t^m  as  ihcy  (land  in  the  k*^,  but  are  to 
..iC  lame  cfiea. 

(i)    1  Bro.  P.  C  450.     9  Med.  167,  iSi.     ic\K.il.  230. 

lanJf 
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land,  and  fuch  devifee,  by  laying  down  the  money,  may  pre-    2rfeUdi"*ti 
vent  the  fale  5  and  if  fuch  contrivances  were  to  prevail,  the    papiiit. 
ftatute  would  fignify  little  or  nothing  -,  fo  tho'  this  furplus  be 
made  payable  to  a  perfon  at  a  future  day,  (viz.)  at  twenty-one 
or  marriage,  with  a  devife  over,  if  the  firft  devifee  fliould  die 
before  twenty-one,  or  marriagt.  ( i ) 

So  if  land  defcend  to  a  Roman  catholick  above  the  age  of 
eighteen  and  a  half;  this  being  a  deftcnt,  is  not  within  the 
latter,  but  is  within  the  firft  claufe,  and  fuch  papift  (hall  not  be 
capable  of  taking,  until  he  doth  conform ;  but  he,  by  the 
words  of  the  aft,  is  difabled  to  take  in  refpeft  of  himfelf  only,  • 
and  not  in  refpe£t  of  his  heir. 

For  further  particulars  on  this  ftatute,  fee  the  following        [  ^  ] 
cafe. 

(i)  Vide  I  Atk.  622,  as  to  the  grounds  of  this  determinaiiou. 


Hill  veffus  Filkin.  Cafe  3. 

j4N NE  Suphenton  a  papift,  having  a  grandaughter  Frances^  9  Mod.  154J 

*about  fourteen  years,  and  a  grandfon  John  about  twelve  5;6. 

years  of  age,  devifed  her  lands,  (being  about  ^oL  per  ann.  in  ^^^'  ^■*  ^^* 

Lincolnjbire)  and  all  her  perfonal  eftate,  to  three  truftces  and  See  the  cafe  of 

their  heirs,  (two  of  which  were  papifts;  in  truft  to  fell,  to  pay  car«[crV"oft! 

her  debts  and  legacies,  and  to  pay  the  furplus  to  her  grand-  >3*- 

,  t  T'  1  e  .  .^     A  papift  con- 

daughter  rranceSy  at  her  » je  of  twenty-i  ne  or  marriage,  if  forming  at  18, 
fuch  raarriace  (hould  be  with  the  confent  of  tlie  two  popifli    "'f f p*^'«  "^^ , 

°  ,  ^   ^  taking  lands  de- 

truftees;  and  if  the  faid  grandaughter  fnould  die  before  fuch    vifcd  to  him 
age  of  twenty-one,  or  marry  without  confent,  that  then  fuch   "^^^  '^'  **** 
rcfidue  (hould  go,  and  be  paid  to  the  faid  teftatrix's  grandfon. 

There  was  a  petition  to  the  Jatc  Lord  Couper  for  the  educa- 
ting of  this  grandaughter  under  proteftant  guardians,  or  at  a 
proteftant  fchool ;  and  upon  an  order  made  by  tlie  court,  for 
her  being  fent  to  a  proteftant  fchool,  and  the  perfon  who  had 
the  care  of  her  going  with  her  out  of  court,  and  telling  her, 
i^  hofdjhi  Rvould  he  in  a  little  time  fenfthle  of  the  errors  and  fuper» 
jh  lions  of  the  popip  religion  \  (lie  thereupon  faid,  I  turn  hcictick? 
I  would  fooner  be  torn  to  pieces  by  ivild  horfes. 

13  3  And 
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Hitt  V.  ^nj}  now  the  plaintiff /fi//,  as  grandfon  and  heir  at  law, 

anddevifee  over  of  this  truft-^flatc,  brought  his  bill,  in  order 
tb  compel   the  truftecs  to  execute  a  conveyance  unto  him, 

[    7  J  proving,  that  he,  though  educated  a  papift,  was  turned  pro- 

tclUnt,  and  had  conform'd.  Whereupon  the  only  queliion 
was,  whether,  in  regard  the  grandaughter  Frances j  who  was 
admitted  to  be  a  papift  at  the  time  of  making  the  dcvife,  and 
at  the  death  of  the  teftatrix,  and  alfo  at  the  time  of  her  mar- 
riage ;  (for  fhe  had  been  married  twice,  viz.  once  at  the  Romijb 
chapel,  being  the  chapel  of  the  Emperor's  refident,  and  after 
the  manner  of  the  papifls,  and  this  was  with  the  confent  of 
.  the  truftees  •,  afterwards  (he  was  married  in  a  protellant  church, 
according  to  the  manner  of  the  church  of  England^  upon 
which  laft  marriage,  and  before  her  age  of  eighteen,  flie  con- 
form'd, and  turn'd  proteftant;)  whether  flie  was  intitled  to 
take  the  trufts  of  the  real  eftate  ?  for  it  was  admitted  fhe  had 
a  good  right  to  the  perfonal  eftate. 

And  for  her  taking,  Jt  was  infifted,  that  the  aft  againft  the 
growth  of  popery,  (Wz.)  the  ftatute  of  1 1  ^  12  ^F.  3.  cap,  4. 
upon  which  the  prefent  qucftion  was  grounded,  had  thefe 
views,  iftj  To  fliew  a  tendcrnefs  to  infants,  whofe  judgments 
being  immature,  and  more  eafily  deluded,  the  prejudice  of 
education,  or  any  weak  arguments,  might  induce  then;,  ia 
their  tender  years,  to  embrace  the  poplfli  religion. 

But,  2^/y,  It  was  faid  die  aft  did  not  defign  that  this  (hould 
be  fo  fatal  upon  fuch  infants,  as  for  ever  to  make  a  forfeiture 
of  their  inheritance:  but  that  if  fuch  infant  papifts  fliould, 
within  fix  montlis  after  their  refpe<f ♦e  ages  of  eighteen,  con- 
form, they  ftiould  be  reftored  to  their  inheritance ;  nay,  tho* 
they  had  forfeited  it,  for  want  of  a  conformity  within  fix 
months  after  eighteen,  yet  ftill,  upon  conformity,  they  fliould 
be  reftored  to  it. 

[  8  ]  3^-(y>  That  as  this  ftatute  puniftied  the  papifts,  fo,   on  the 

other  hand,  it  intended  to  encourage  thofe  who  fliould  con- 
form, by  inviting  them  in,  upon  the  prevailing  motives  of 
intereft,  even  the  reftitution  of  their  inheritance ;  otherwife  it 
muft  be  tliought  a  hard  thing  in  the  Icgiflature,  that  thofe, 
who  under  the  age  of  eighteen,  or  eighteen  and  a  half,  for 
ever  fo  good  a  confideration,  could  not  dilpofe  of  one  foot  cf 

their 
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ifccir  eftate,  fhould  yet,  if  through  the  immaturity  of  their        '*»'•*'  ^* 
judgment,  they  were  feduced  to  the  Romj/b  religion,  forfeit  ^11 
their  inheritance,  without  being  able  to  retrieve  it  afterwards 
by  their  conformity. 

And  indeed  the  firft  claufe,  enabling  that  every  papift,  or 
perfon  profefEng  the  popiih  religion,  unlcfs  they  conformed 
within  fix  months  after  attaining  their  age  of  eighteen,  (hould 
not  be  capable  of  taking  1>y  defcent,  devife  or  limitation,  im- 
plied, that  if  they  did  fo  conform,  they  fliould  be  capable  of 
taking  by  defcent,  devife  or  limitation ;  and  therefore  to  make 
thefe  two  claufes,  which  feemingly  confound  each  other, 
agree,  they  muft  be  conftrued  to  mean,  that  all  papifts,  or 
fcrfons  profefling  the  popifh  religion,  (hould  not  be  capable  of 
taking  by  defcent,  devife  or  limitation,  except  fuch  papifts  as 
ihould  be  under  eighteen  and  a  half  at  the  time  their  title 
sccrued  to  them,  and  that  thefe  ihould  have  an  opportunity  of . 
retrieving  their  inheritance  by  conforming. 

That  an  z€t  of  parlianl^ent  was  ufually  conftrued  like  a  wiU, 
according  to  the  intent;  and  therefore,  if  one  by  his  will 
dcrifcs  all  his  lands  whatfoever,  to  J.  S,  in  fee,  and  after- 
wards by  the  fame  will  devifes  Blackacre  to  J.  N.  in  fee  j  this 
will  may  feem  to  be  contradictory  by  devifing  all  to  one,  and 
yet  a  part  to  another :  however,  fuch  feeming  contradidtion  is  [  9  ] 

thus  reconciled,  (viz.)  the  teftator  gives  all  but  Blackacre  to 
7.  5.  and  difpofes  of  Blackacre  to  Jf*  N* 

Or  in  the  principal  cafe,  the  two  claufes  might  be  thus 
conftrued,  (viz.)  all  papifts,  under  eighteen  and  a  half  at  the 
lime  of,  bfc,  and  who  fliall  conform,  fliali  by  that  means  be 
re-intitled  to  their  eftates ;  but  fuch  papifts  as  are  above  that 
3gc,  and  whofe  converfion  it  may  be  to  no  purpofe  to  expedl:, 
thefe  are  to  be  under  a  total  difabllity :  which  conftrudion 
would  free  the  legi flat urc  from  that  imputation  of  hardlliip  it 
might  otherwife  fechi  to  have  incurred ;  and  would,  at  the 
fame  time,  both  punifti  the  papift,  and  incourage  the  convert. 

Lcrd  Chancellor  :  By  the  words  and  intent  of  the  latter  claufe, 
d'-c  defendant,  the  grandaughter  Frances^  is  difablcd  to  take  by 
purchafe  :  becaufc  at  tlic  time,  viz.  at  the  death  of  the  tefta* 
*i:x,  (he  was  a  perfon  profcfliiMr  the  popifli  religion. 

B  4  And 
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Hitt  v.  ^nd  as  to  taking  by  devife,  tliat  is  a  taking  by  puTchafc,  as 

was  adjudged  by  the  Lords  in  the  cafe  of  Roper  and  ( i )  Raiclifft, 
which  muft  not  now  be  difputed. 

With  refpcft  to  the  objeftion,  that  the  words,  "  every  pa- 
"  pift,  who  fhall  not  conform  within  fix  months  after  eighteen, 
•*  (hall  be  difabled  to  take  by  dcfcent,  devife,  or  limitation,^ 
imply,  that  if  the  papift  does  conform  within  that  age,  fuch 
pcrfon  (hall  be  capable  to  take  by  dcfcent,  devife,  or  limitation, 
that  fccms  to  be  a  non  fiqultur :  an  nfl^vmativc  claufe  may  im- 
ply a  negative  \  but  the  faying  that  a  papift,  unlefs  he  does 
conform,  fhall  not  take  by  devife,  docs  not  mcejfarlly  imply, 
that  if  he  docs  conform,  he  fhall  take  by  devife,  ^r. 

r  lO  J  [^'/.  atitemy  If  a£ls  of  parliament  are  not  to  be  conftrued 

like  wills?  and  if  I  devife  that  J.  S.  fhall  not  have  my  lands, 
unlefshe  pays  to  fuch  a  perfon  loo/.  furely,  upon  the  paying 
of  the  loo/.  he  fhall  have  my  lands  ] 

Now  thefe  two  claufes  are  agreeable  and  reconcilable  :  the 
firft  regards  old  fubfifting  cflates,  in  refped  to  which,  it  lays 
a  temporary  difability  on  fuch  as  would  have  taken  them,  re- 
moveable  by  conformity.  The  latter  claufc  difablcs  any  per- 
fon profefFrng  the  popifh  religion  from  taking  any  new  ac- 
quifitions  by  purchafe,  and  (as  has  been  obferved  before) 
taking  by  devife,  is  taking  by  purchafe  j  fo  all  perfons  taking 
by  devife  are  thereby  utterly  difabled,  if  they  are  ptrfons  pro- 
feffing  the  popifli  religion,  tho'  under  eighteen  and  a  half,  and 
being  within  the  latter  claufe,  where  there  are  no  words  that 
give  them  a  power  of  retrieving  themfelvcs  by  conformity, 
they  arc  for  ever  barred ;  they  are  difabled  by  the  latter  claufe. 
and  not  within  the  former/ 

(#)  See  the  cafe  But  if  the  infants  are  {a)  fo  young,  as  that  at  the  time  of 
C«rtertt,'Voft.  the  accruing  of  their  title  (be  it  by  devife  or  limitation)  by 
'35*  reafon  of  the  tendernefs  of  t'leir  years,  they  are  incapable  of 

embracing  any  religion,  tliert  they  are  aided  by  the  firft  claufc, 

and  not  otherwife. 

As  if  a  devife  be  to  the  child  of  a  Roman  catliolick  of  the 
age  of  one  or  two  vears,  fuch  child,  'by  reafon  of  the  tender- 
nefs of  his  age,  being  incapable  of  profcfTnig  any  religion,  fliall 

(i)   I  Bro,  P.  C  4$o«  and  fo  Doners  v.  Deives,  poft.  3  vol.  46. 

therefore 
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therefore  take  within  the  firft  claufe  ;  but  mud.  take  care  to       ^^^^  V 

conform  before  the  age  of  eighteen  and  a  half;  elfe  he  forfeits 

to  ths  next  proteftant  heir ;  but  it   being  a  difability   only 

within  the  firft  clanfe,  'ris  only  until  he  himfclf  conforms,  and       £  '  '  i 

bars  not  his  heir. 

So  ats  to  the  ^ord  [limitadon]  iii  die  firft  claufe :  if  in  a 
fettlement  of  ati  eftate,  the  bnd  be  limited  to  a  it>apift  for  life, 
remainder  to  proteftant  truftecs  during  his  life,  to  fupport  con- 
tingent remainders,  remainder  to  the  firft  fon  of  the  papift  in 
tail  male,  and  fo  to  every  other  fon  fucccffively :  this  firft  fon 
(hall  take  by  limitation,  becaufe  it  b  to  veft  in  him,  upon  hit 
birth,  and  at  that  time  fuch  firft  fon  cannot  be  faid  to  bca  per- 
f'yn  profeffing  the  popifti,  or  any  other  religion  :  but  ftiU  he 
muft  take  care  to  conform  in  time,  {viz.)  before  eighteen  and 
a  half,  elfe  he  forfeits ;  but  this  forfeiture  being  only  within 
tiie  firft  claufe,  it  is  but  a  temporary  difnbriity,  and  only  antil 
ie  fhall  conform,  without  extending  to  bar  his  heir. 

But  in  the  principal  cafe,  the  party,  at  the  time  when  the 
cftate  was  to  veft  in  her,  was  a  per  fon  profeffing  the  popilh 
religion,  and  therefore  within  the  latter  claufe,  and  perpetually 
diublcd  to  take  any  thing  by  purchafe,  and  confequently  by 
dtvife  :  that  ihe  was  a  pcrfon  profeffing  the  popilh  religion  Is 
F  .  .,  pr»t  by  her  chufing  to  be  married  in  the  popifh  manner, 
*ia  a  popilh  chapel,  and  more  particularly  by  her  having  faid> 
thct  Jy.ner  than fje  ivould  he  a  harctlchyjbe  'wouldhetyni  to  piscei 
Ijf  wiJdhorJis^  • 

Tis  very  true,  there  may  be  a  difficulty  attending  this  opi- 
nion ;  I  m>:an,  that  of  fixing  the  botindary  of  time  when  a 
perfon  may  be  faid  to  profefs  the  popifli  religion  ;  and  in  fuch 
a  cafe,  wh:re  any  doubt  appears,  it  is  rcafonahle  that  the  fcalc 
Cic uld  f.iil  on  the  infanf s  fi Je,  and  in  favour  of  the  party  v.ho 
would  otherwifc  fuffer ;  but  in  the  prefent  cafe,  by  rerfon  of 
the  inftanccs  already  mentioned,  the  defendant /'Vci/ytr.f  the  F  ^2  ] 
grmdau^htcr  plainly  appears  to  have  been  a  pcrfon  profeffing 
the  popilh  religion,  when  this  eftate  was  to  have  vefted  in  her, 
by  the  death  of  the  tellatrix ;  the  confequence  of  which  is, 
that  (he  is  difabled  by  the  fecond  claufe,  and  they  wlio  are 
WiUcd    by     the    fecond    claufe,    were    never     intended 

to 
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Hitt  V.        to  be  aided  by  the  firft ;  they  are   for  ever  difabled,  without 
a  poffibllity  of  retrieving  themfclves  by  any  conformity. 

Alfo  it  is  my  opinion,  that  the  firft  claufe  in  relation  to  a 
papift's  taking  by  defcent,  which  is  in  no  fort  within  the  fc- 
cond  claufe,  does  extend  to  thofe  who  take  by  defcent,  the* 
they  be  paft  the  age  of  eighteen  and  a  half  at  the  time  when 
their  title  accrues,  fo  as  to  lay  them  under  a  temporary  difability, 
v/z,  until  tliey  conform. 

Then  as  to  equitable  circumftances,  I  cannot  fee  any  in  fa- 
vour of  the  grandaughter  \  it  feems  plain,  that  (he,  being  the 
elder  of  the  two  grandchildren,  had  given  the  greater  hopes  of 
her  being  a  papift,  and  for  that  reafon,  was  preferred  to  her 
brother,  the  heir  of  the  teftatrix,  which  was  an  hardftiip  upon 
him,  as  it  was  an  hardfhip  upon  an  heir,  who  is  favoured  in 
all  courts  both  of  law  and  equity  \  on  the  contrary,  it  cannot 
be  a  hardfliip,  that  the  grandaughter  fhould  lofe  that  eftatc 
which  was  plainly  given  her  as  a  reward  for  being  a  papiftj 
when  ftie  is  turned  proteftant ;  if  that  be  fo. 

I  own,  for  my  part,  I  cannot  but  believe  there  was  fome 
private  truft  lodged  in  the  truftees,  that  the  grandfon  fliould 
have  the  eftate,  if  he  were  a  papift  ;  alfo  fome  fecret  terms,  on 
this  marriage  of  tlie  grandaughter  with  Filhirty  that  ftie  (hould 
[  13  ]  enjoy  her  religion,  ^r.  elfe  why  fo  muchhafte  to  marry  a  girl 
of  fifteen  tooncj  who,  having  no  eftate,  could  make  no  fettle- 
ment  upon  her  ?  therefore  let  the  bill  be  amended,  %nd  both 
the  truftees,  and  the  defendant  Filk'm  the  hufl)and  ihall  anfwer 
to  thefc  matters.  • 

And  tlien  I  will  have  the  afliftance  of  the  judges  ;  as  was 
done  in  the  cafe  of  Ratd'tffe  and  Roper  \  for  though  the  eftate  in 
queftion  be  fmall,  yet  (probably)  it  is  a  contrivance  of  the 
papifts  to  bring  this  point  to  a  determination,  which  in  fome 
afpefts  may  feem  favourable  to  them,  and  has  not  yet  beeix 
fettled,  (ij 

And  as  (I  prefume)  this  is  intended  to  be  carried  elfewhere^ 
for  that  reafon,  let  it  appear  with  all  its  circumftances  ;  and  ia 
regard  both  fides  pretend  great  poverty,  and  this  fuit  may  be 


(1)  Thcclaufes  of  the  a<El  upon  which  thcfc  quefUons  arofe  are  repealed  by 
ftat.  18  Geo.  3.  c.  60. 

chargeable^ 
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durgeable,  let  each  party  have  40  /•  paid  by  the  truftees  out  of 
the  profits  t* 


^i 


f  This  ca(e  came  on  afterwards,  (t#z.  in  yum  1 725.)  to  be  heard  upon  the 
imrndcd  bill,  before  Lord  Chancellor  K:m^,  who  decreed  in  favour  of  thede^ 
iend^t,  contrary  to  the  opinion  of  Lord  MacclesfieU. 


Ivy  verfus  Gilbert  &  al.* 


Cafe  4. 


nOGER  Pcmeroy,  feifed   in  fee  of  the  capital  mefluage,   Preced.m  Ch«a. 
called  Sandridgej  and  lands  in  Devomfnre^  did  by  inden-   \  J" .  Ct.  Ai. 
tore  dated  29  Maj^  1651.  and  by  fine,  purfuant  to  his  marri- 
age-articles, fettle  the  premifles  in  queftion  to  the  ufc  of  him- 
felf  for  life,  remainder,  as  to  part,  to  his  wife  for  life,  for  her 


644.  pi.  i€. 
A  tnift  term  for 
raifingdaoghtcis 
portions  if  it  di- 
red  «  part)Col« 


jointure,  remainder,  as  to  the  whole,  to  the  firft,  Wr.  (bns  of  jncthodof  nif- 

thc  marriage,  in  tail  male,  remainder  to  truftecs  for  120  years,  it1mpUn«*oe^ 

for  railing  portions  for  daughters  of  the  marriage,  on  failure  Aiir*^*bI^Z 

of  iflue  male,  remainder  to  himfelf  in  fee.  cd  any  other 

way. 

•  The  truft  of  the  term  of  1 20  years  for  daughters  portion?  A  trufi-ttrm  i* 

▼IS,  that  the  truftees  (hould  raife  and  pay  out  of  the  rents  and  "ufJTreit"* 

profits  of  the  premifles,  as  well  by  leafes  for  one,  two,  or  three  «fl^»««*»»<i  pro- 

lives,  or  for  any  number  of  years  determinable  thereon,  ovy  ( i )  leafing  Itt  thfee 

for  twcntv-one  years  abfolutely,  at  the  old  rent,  icoo  /.  for  *«*«•  o' «^nt>- 

i        t         '  .  t  .1  1  1        f         1  ^    ,        one  yean,  ai  the 

d^ghcers  portions,  to  be  paid  to   the  only  daughter  of  the    old  rent  $  this 
marriage,   if  but  one,  and   to  be  divided  amongft  them,  if  ^[fc^h'e^^^.** 

more  than  one*  tions  by  anauil 

profits  or  by 
leafing,  and  not 

V\  n)9-tra?e  or  fale  :   and  if  the  truflee  in  fuch  truft  term,  mortgages  for  the  portion,  the  mortgfe 

0  v^td,  when  the  portion  mignt  have  been  raifed  by  the  profits. 


There  was  but  one  child  by  the  marriage  that  lived,  and 
that  was  a  daughter,  called  yoj/i,  who  married  Humphrey  Gil- 
hrty  the  defendant  Gilbert's  father  ;  but  the  portion  was  not 
pdd  on  the  marriage,  nor  raifed  till  after  the  father's  death. 

R:ger  Pcmeroj  the  father,  who  had  made  this  marriagc- 
fecdemcnt,  and  upon  which  he  had  refervcd  the  fee  to  himfelf. 


C  •m  3 


(i;  In  2  Bro.  P.  C.  468.  where  this 
Ciic  is  very  accurately  Itaced,  the  word 
"  i> '  is  ufed  inftead  of  "  or",  but  in 
R?gLib.  A.  172 1,  fol.  456.  the  words 
ut  '<  upon  truU  to  raile  and  pay  out 


**  of  the  rents  and  profits  of  the  faid 
"  preiniflls^jW^jr  Ittyjim  thereof  {ox  one 
"two  or  tliree  lives,  6ff.  Br  for  at 
"  years." 

having 


i'Sl 
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ivT  f».        having  no  fon,  and  having  a  nephew  of  his  name,  (Hi/gi  iV 

GlllSftT.  ° 

By  indentures  of  leafc  and  relcafe  dated  29th  and  30th  of 
May  1 706.  fettled  the  reverfion  in  fee,  expcftant  on  his  own 
death  without  ifluc  male,  and  fubjeft  to  the  term  of  1 20  years, 
to  the  ufe  of  truftees  for  ten  years,  remainder  to  his  nephew 
Hugh  Pomeroyy  for  life,  remainder  to  his  firft,  £ffr.  fon  in  tail 
male,  remainder  to  John  Gilbert^  fon  of  his  daughter  Joan,  for 
life,  remainder  to  his  firft,  i5fc\  fon  in  tail  male,  remainder  to 
himfelfinfee;  the  truft  of  the  ten  years  term  was,  that  in 
cafe  his  fon-in-law,  Gilbert  and  his  wife  would  releafc  the 
1500/.  portion  fecured  by  the  120  years  term,  then  the  truf- 
tecsof  the  ten  years  ter.-nfhould  raife  1900/.  {viz.)  1500/.  of  it 
to  be  laid  out  in  a  purchafc  of  land,  for  the  benefit  of  the  fon- 
in-law  and  daughter  Joafif  and  400  /.  refidue  of  the  1900  /• 
to  be  paid  to  his  fon-in-law  himfelf. 

In  July  1708.  Roger  Potneroy  the  father  died  without  ifluc 
male,  leaving  his  grandfon,  the  defendant  John  Gllberty  his 
executor ;  but  his  daughter  J'jan's  portion  had  not  been  yet 
paid,  tho*  flie  had  been  long  married. 

Upon  the  death  of  Roger  Pomeroy  tlie  father,  his  nephew 
Hugh  entered,  by  virtue  of  hiseftiite  for  life  given  by  the  vo- 
luntary fettlement,  fubjcft  to  the  1 20  years  term  for  daughters 
portions,  but  for  four  years  afterwards  tlie  daughter's  portion 
was  unpaid,  and  the  faid  Hugh  Pomeroy^  all  the  while  in  pofTef. 
Hon. 

In  1 712,  application  was  made  by  the  family  to  the  plain- 
tifPs  father  to  advance  the  1500  /.  being  the  daughter  JoaH'*% 
portion,  on  the  afiignment  of  the  truft-term  for  1 20  years, 
created  for  the  raifnig  thereof,  who  being  advifcd  this  was  a 
good  title,  being  an  abfolute  term,  advanced  the  muney  to  the 
defendant's  own  father  for  his  mother's  portion. 

Accordingly  by  indenture  the  8  May  1 7 1 2,  the  defendant's 
father  Humphrey  Gilbert^  and  his  mother  Joan^  to  whom  the 
portion  was  due,  and  who  had  taken  adminiilration  to  the 
furviving  trufl.ce  of  the  120  years  term,  and  the  remainder- 
man Hugh  Potneroy  xh^  nephew,  join  in  afTigning  tlic  120  years 
term,  to  the  plaintiiTs  father  Jonathan  Ivy, 


^ 
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(kloter  1 7 15.  Hugh  Pomeroy  the  Titi^YiQvir^  who  had  there-  Ivy  v. 

mainder  for  life,  fubjea  to  the    lao  years  term  for  raifing         '«-«»*'r* 
daughters  portions,  died  without  iffue  male,  having  enjoyed 
the  premifies  from  the  death  of  his  uncle  Roger  Pomeroy  to  his        [  i^  ] 
•wn  deaths  and  left  Darnel  Pomeroy  liis  executor,  but  left  no 

Upon  the  death  of  Hugh  Pomeroy  the  nephew,  the  defendant 
yobn  Gilktrt  entered  and  took  the  profits  ;  and  upon  the  plain- 
tiff the  mortgagee's  bringing  a  bill  of  foreclofure,  the  queRion 
vas,  whether  by  the  words  of  this  truft,  the  portion  could  be 
tailed  by  mortgage,  or  any  other  way,  than  by  annual  profits 
or  leafing  ? 

Objefled  for  the  plaintiff,  i^.  That  here  was  an  honeft 
aaortgagee,  and  the  term  of  120  years  a  fubfifting  term  in  law  ;  / 
that  the  defendants  claimed  under  a  voluntary  fcttlementj  and 
the  power  to  raife  the  portion  being  by  rents,  iflues  andprofits^ 
the  word  [profits]  when  not  exprefsly  called  annual  profits, 
had  been  frequendy  underftood  to  fignify  any  profits  that  the 
hnd  would  yield,  either  by  leafing,  felling  or  mortgaging. 

That  the  words  [as  well  by  leafing,  £ffr.]   were  only  addi- 
tional, and  not  reftriflive  ;  and  if  the  pordon  were  to  be  raif- 
ed  only  by  leafing,  then  it  could. not  be  raifed  by  annual  rents 
uadl  leafing  ;  that  to  fay,  all  die  profits  fliould  be  applied  to 
the  portion,  during  the  life  of  Hugh  Pomeroy^  who    was  the 
remainder-man  for  life,  would  be  a  great   and   undefigned 
hirdfliip  upon  Hugh  Pomeroy y  by  defeating  him   of  the  whole 
benefit  of  his  eftate  for  life  \  it  would  be  to  flarve  the  tenant 
for  life,  and  this  for  the  benefit  of  a  remote   remainder-man, 
vbo  was  to  have  nothing,  until  after  the  death  of  the  tenant- 
far  life  widiout  iflue  male  \  which  was  a  conflruflion  againft 
againd  all  rules  of  equity. 

As  if  one  were  to  devife  lands  for  the  payment  of  debts,  and 
afrerwaris  to  A.  for  life,  remainder  to  B.  in  fee  ;  here,  tho'  r  j  ^ 
/'s  ^Hk would  be  only  after  debts  paid,  yet  fliould  he 
nr^rM^^pie  whole  burthen  of  the  debts,  in  regard,  this 
^<>L:lt™tirely  defeat  the  devife  as  to  him,  which  would  be  to 
^.troy  part  of  the  will.       " 

4  But 
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CxtViaT.  ^"^  cfpecially  it  would  be  harder  in  this   cafe,  confidcring 

Reger  Pomerof^  chief  regard  fecmed  to  have  been  for  his 
kinfinari  Hugh  Potnerr^y  who  was  both  of  Jiis  name  and  blood, 
and  who  might  well  be  thought  to  have  been  named  by  him 
firfl  in  the  will,  with  an  intention  of  preferring  him  to  the 
perfons  to  whom  the  fubfequent  limitations  were  made  :  and 
as  this  would  be  a  hardfliip  on  the  tenant  for  life,  to  pay  it 
out  of  the  profits,  fo,  on  die  other  hand,  it  would  be  prejudi- 
cial to  the  daughter  to  receive  that  portion  by  dribblets,  which 
ought  to  be  advanced  at  once,  and  in  a  grofs  fum,  on  her 
marriage. 

2d/yj  It  was  obfcr^•ed,  that  a  child  claiming  a  portion,  was 
favoured  in  equity,  even  as  much  almofl:  as  a  creditor ;  nay, 
that  here  the  daughter  was  a£lually  a  purchafer  of  her  portion, 
it  being  in  confideration  of  a  marriage,  and  the  mother's  por- 
tion ;  and  therefore,  if  tlie  words  would  any  ways  bear  it,  the 
court  ihould  aflift  it  with  the  mod  favourable  conilruclion ; 
confequently,  as  the  word  [profits]  would  extend  to  a  mort- 
gage, it  fliould  be  taken  in  that  fenfe  ;  and  the  rather,  where 
die  next  limitation  in  the  fettlement  to  the  term  for  fecuring 
the  portion,  was  a  remainder  in  fee  to  the  l.cirs  at  law  of 
Roger  Potneroy  who  made  the  fettlement ;  and  if  on  the  dcatli 
of  Roger  Potneroy^  the  heir  had  entered  and  taken  the  profits, 
thcfc  profits  fo  taken  by  the  heir  at  law,  would  never  have 
r  18  ]  8^^^  '^^  difchargeof  the  portion  ;  that  if  the  heir  at  law  could 
never  have  defended  himfelf  againft  the  daughter,  to  whom 
the  portion  was  due,  fo  neither  could  the  perfons  under  the  fe- 
cond  fettlement  -,  forafmuch  as  they  claimed  under  the  limita- 
tion to  the  heir  at  law. 

3^^;^,  It  was  infifted,  that  the  fenfe  was  imperfcft  :  {viz.) 
the  truft  of  the  term  of  120  years,  was  to  raifc  the  portion  out 
of  the  rents,  ifliies  and  profits,  as  ix-d!  by  leafing  the  premifles 
for  one,  two,  or  three  lives,  or  for  any  number  of  years,  deter- 
minable on  one,  two,  or  three  lives,  or  for  twenty-one 
years  abfolutely,  referving  the  ancient  rent ;  fo  that  there  w.is 
nothing  to  anfwer  thefe  words  [as  well],  no  correlative,  (i) 


(i)  Vide  ante,  p.  if. 

Now 
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If  T  V. 
GiLllKT* 


Now  the  words  underftood,  might.be  to  raifc  the  portions 
hj  rents  and  profits,  as  well  [as]  by  leafing  and  the  words  [as 
IrcII  as  by  leafing]  being  ufually  infertcd  in  cafes  of  Weflern 
eftates,  where  fines  arc  commonly  raifed  by  leafirlg,  the  fame 
might  here  have  been  ufed  in  majorem  cautelam^  to  impower 
the  truftees  to  make  leafes,  notwithftanding  that  the  general 
word  viz.  [profits]  included  that  power ;  and  it  was  common 
to  fay,  in  thofe  kind  of  fettlements,  in  truft  to  raife  the  por«- 
don  by  rents,  ifiues,  and  profits,  orby  fale,  leafe  or  mortgage, 
dio'  all  this  had  been  before  implied  by  the  word  [profits.] 

Laftly^  It  was  reprefented  as  very  hard  for  a  court  of  equity 
to  decree  the  lofs  of  an  honeft  debt,  in  a  .cafe  where  fuch  debt 
would  be  fafe  at  law,  and  to  put  the  mortgagee  to  follow  the 
perfonal  ailets  of  Hugh  Pomeroy  the  remainder-man,  for  the 
payment  of  his  debl^;  efpecially  when  the  executor  of  Hugh^ 
who  was  made  a  party  to  the  fuit,  has  denied  afiets  ;  and  as  to 
die  fubfcquent  fettlement,  this  could  not  alter  or  prejudice  the 
farmer  fecurity,  made  by  the  firft  fettlement  for  the  portion. 

Lord  Chancellor  :  It  will  be  very  material  to  know  the  yearly  f  lo  1 
▼alue  of  the  premiflcs  charged  witli  this  portion,  in  order  to 
fee  within  what  time  the  portion  could  be  raifed;  tho'  it  feems 
as  if,  the  fecond  fettlement  made  by  Roger  Pomeroyy  having 
created  a  tcrni  of  ten  years  only  of  the  premiffes  for  fecuring 
1900/.  the  parties  thought  that  the  fame  would,  in  a  reafon- 
able  time,  be  a  proper  fund  or  fecurity  for  tlie  raifing  of  this 
kiTer  portion  of  1500/. 

I  take  it  to  be  a  rule,  that  where  a  truft  of  a  term  for  raifing 
portions  for  daughters,  docs  direfk  a  particular  method  for 
raifing  them,  it  implies  a  negative,  that  they  (hall  not  be  raifed 
any  other  way ;  and  wlicn  the  truft  of  the  term,  in  the  prefent 
cife,  is  to  raife  the  portion,  by  leafing  for  one,  two,  or  three 
lives,  or  for  any  term  of  years,  determinable  upon  one,  two, 
or  three  lives,  or  for  twenty-one  years  abfolutely,  it  (hall  not 
be  railed  by  any  other  way  -,  and  it  is  confiderable,  that  even 
by  this  way,  {viz.)  of  leafing,  it  could  not  be  raifed,  but  by 
miking  fuch  leafes  upon  which  the  old  rent  was  rcfcrved. 

The  natural  meaning  of  raifing  a  portion  by  rents,  ifTues,    '^^^  natural 
a-d  profits,  is  by  the  yearly  profits ;  but  to  prevent  an  incon-   word  ••  pro6's'* 

is  annual  prohcs, 
t*V  iV  nrc'ility,  in  fo.-QC  cafcs^  ii  kas  bceo  condrued  to  ex  ond  tu  any  profici^  llut  c«in  be  m4«ie 
•    U.c  or  cit>it^agr« 

vcuicncc. 


»9 


Itt  v. 

Gif.BKRT* 

(«)  Viae  the 
<4re  of  Traffbrd 
i^rfttt  AfiituOy 


lao3 
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vcnicnce,  ^hc  word  [profits]  has,  in  fomc  (a)  particular  tn- 
ftances,  been  extended  to  any  profits,  which  the  land  will 
yield,  cither  by  falc  or  mortgage  j  but  where  tlicrc  are  fubfe- 
quent  words  to  explain  and  reRraia  it,  as  by  leafing,  I  have 
not  heard  of  any  cafe,  which  has  faid,  that  any  otlier  method 
iliall  be  made  ufc  of  for  the  raifing  of  it.  ( i ) 

It  is  as  much  the  intent  of  the  fcttlemcnt,  to  confine  the 
manner  of  raifing  this  portion  to  leafing,  as  to  fccure  any  por- 
tion at  all ;  and  confcqucntly  it  would  be  a  plain  breach  of 
truft,  to  raife  it  any  other  way. 

And  at  the  time  of  making  tliis  fcttlement,  (which  was  in 
1657.)  I  do  not  think  that  tlic  word  [profits]  was  extended  to 
fignify  tlic  profit*  which  might  be  made  of  land  by  falc  or 
mortgage.  ^ 

Here  is  no  tifnc  appointed  for  the  raifing  of  this  portion  ; 
and  therefore  the  portion  in  tliis  cafe  is  due,  when  the  (3) 
profits  can  raife  it  •,  and  it  carries  no  intcrcft  ;  but  when  the 
fum  of  15C0/.  is,  or  might  have  been  raifed  by  the  profits, 
then  it  becomes  due,  and  the  land  is  difcharged,  as  .having 
borne  it9  burden. 


(f^SfefortMi 
S    tne  cafe  of 
l:/-iyn  verfut 
1    v^'lyOf  pod* 

♦    9        . 

^  •  iiere  a  portion 

i^  :•  be  u  led 

b-  :>nnual  profits 

i-r  fines,  if  no 

!.;nc  bcappoint- 

«a,  the  portion  U  nQt  4m«,   uH  f«ich  time  at  itmight  be  fo  ralfc^. 


f  21  ] 


The  profits  received  by  Htigh  Pomeroy^  arc  as  received  by 
the  mortgagee  A;y,  l^caufe  it  is  faid  in  the  laft  claufe  in  the 
mortgage-deed,  tliat  It  (hould  be  lawful  for  Hugh  Ponieroy  to 
take  the  profits  without  account,  until  default  of  payment ,  fo 
that  he,  by  this  claufe,  is  tenant  at  will  to  the  mortgagee, 
which  makes  it  to  b^  the  fame  thing,  as  if  the  mortgagee  had 
let  it  to  any  other  perfon ;  thei  efore  this  mortgage  made  to 
the  plaintiflF  is  not  purfuant  to  the  truft,  and  io  much  of  the 
profits,  as  have  been  received,  mull  go  towards  the  payment 
and  finking  of  the  portion  5  only  here  having  been  a  power  of 
leafing,  and  the  intention  having  been  to  charge  the  land  as 
f^r  as  may  be. 

Let  the  Mafter  fee,  how  far  the  Ip.nd  might  have  been 
charged  by  leafing,  and  whether  any  lives  were  vacant,  and 
refcrvc  the  confideration,  how  far  the  eftate  fliall  be  chargc- 


0  So  Eud.n  V.  Euiljftj  port.  ^65.  3  Bro.  P. 
/  '/v.  Banks,  poft.  1^  vol.  i».  Oktdtn  Amb.  95. 
>    Okid^n^  I  Atk.  5  JO.  Zma.l  v.  IVing^ 


C.  503.     Uihjon  v.  Refers , 


able 
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iUc  thereby  ;  and  let  the  reprefentative  of  Hugh  Pomeroy  pay      J.^^,'^-^^^ 

the  mortgage-money  and  intereft,  as  far  as  the  adits  will 

extend. 

This  decree  was  afterwards  affirmed  in  the  Houfc  of  Lords, 
dio*  thought  a  very  hard  cafe,  (i ). 


(i)  2  Bro.  P.  C.  46«. 

Harvey  verfus  Harvey.  ^^^^  5- 

«  ^ '     ,      ^  ^       ,    At  the  Rolls. 

ON E  feifed  of  a  real  eilate,  and  poUeiTed  of  a  perfonal 

cftate,  and  having  feveral  children,  devifes  all  his  real  *}^'  ^*-  ^**' 

and  perfonal  eftate  to  his  elded  fon,  charging  the  fame  with  a  father  gWei  t 

lODO  /.  a-piece  to  all  his  younger  children,  payable  at  their  re-  inf!^?  ptyVb!e 

fpcciive  ages  of  twenty-one,  but  in  the  will  no  notice  is  taken  f^  twenty-one  5 ; 

of  maintenance  for  the  younger  children  in  the  mean  time.  and  in  whac 

manner  the 
Court  wiU  allow  miioten^ce  to  the  infant  out  of  the  legacy,  before  it  it  due. 

The  younger  children  bring  their  bill  in  order  to  recover  in- 
terell,  or  fome  maintenance  during  their  infancy. 

Upon  which,  the  Matter  of  the  Rolls,  having  taken  time  to 
confider  of  the  cafe,  and  having  been  alfo  attended  with  prece- 
dents, decreed,  that  the  younger  children  fhotild  recover  main- 
tenance. 

His  Honour  obfenred,  that  thefe  being  vefted  legacies,  and 
no  devife  over,  it  would  be  extreme  hard  that  the  children 
ftioold  ftarve,  when  intitled  to  fo  conGderable  legacies,  for  the 
iakc  of  their  executors  or  adminiftrators,  who,  in  cafe  of  their 
deaths,  would  have  the  faid  legacies. 

That  in  this   cafe,  the  court  would  do  what,  in  common 
prefumption,  the  father,  if  living,  would,  nay,  ought  to  have        [  22  ] 
done,  which  was,  to  provide  neceflaries  for  his  children. 

'  That  a  court  of  equity  would  make  hard  fliifts  for  the  pro- 
tifion  of  children  :  as  where  younger  children  were  left  defti- 
tttte,  and  the  eldeft  an  infant,  equity  would  make  fuch  a  li- 
beral (i)  allowance  to  the  guardian  of  the  eldeft,  as  that  he 
m'^ht  thereout  be  enabled  to  maintain  all  the  children ;  and  for 

(1)  Pier^Mt  V,   L9rd  Cheney t   ante,     2  Ark.    447.     Petri  v,  Petre^    3  A:k, 
1  ?oJf.  493.     Laacj  V.  Duke  of  Aihol,     511. 
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HAivtr  «.  the  fame  reafon,  the  court  would  Hkcwife  take  a  latitude  ill 
this  cafe  ;  that  fmce  intercft  was  pretty  much  in  the  breafl  of 
tlic  court,  tho'  the  will  were  filent  with  regard  to  that,  yet  it 
(hould  be  prcfumcd  that  the  father  who  gave  thefe  legacies 
intended  they  fhould  carry  intereft,  if  the  eftate  would  bear 
it ;  for  erery  one  mud  fuppofe  it  to  have  been  the  intention 
of  the  father,  that  his  children  (hould  not  want  bread  during 
their  infancy,  (i). 

Nay,  that  for  this  rcafon  it  had  been  held,  that  tho'  a  legacy 
were  dcvifed  over  in  cafe  of  the  legatee's  dying  before  twenty* 
one,  yet  the  infant  legatee  ought  to  have  intereft  allowed  him 
during  his  infancy,  in  order  for  his  maintenance,  with  thia 
difference  only,  that  where  the  eftate  has  appeared  to  be  fmall, 
the  court,  in  whofe  difcretion  it  always  lies  to  determine  the 
rptantum  of  intereft,  has  ordered  the  lower  intereft. 

The  Court  cited  i  Chan.  Rep.  Si>o.  26$,G/ydf  verfus  Wright^ 
I  Chan.  Cafes  6o.  Rennefey  verfus  Parrot j  i  Chan.  Cafes  249. 
Leech  verfus  Leech  ;  where  a  difti notion  was  taken  between  » 
vefted  legacy,  and  a  legacy  devifed  over,  [viz.)  in  tlie  former 
cafe,  to  allow  a  maintenance  tho'  tlie  legacy  was  not  payable, 
but  to  give  no  maintenance  where  the  legacy  was  devifed 
over  ;  and  his  Honour  faid,  that  of  late  it  had  been  the  prafticc 
[  23  ]  to  allow  maintenance  even  in  cafe  of  legacies  that  were  not 
vcftcd;  alfo  he  cited  2  Fent.  346.  Bourne  verfus  (2)  Tynfe^ 
(tho'  the  name  doesTrot  there  appear,)  a  ftrong  cafe  of  intercft 
being  allowed  for  art  infant's  legacy,  before  the  fame  became- 
payable. 

But  it  feemS)  that  if  one  not  a  parent,  gives  a  legacy  to  an 
Infant,  payable  at  twenty-one,  witliout  any  devife  ©ver,  and 
the  infant  has  nothing  clfe  to  ftjbfift  on,  the  Court  will  order 
part  of  this  legacy,  in  order  to  provide  bread  for  the  infant, 
to  be  paid  prefently,  allowing  intereft  for  the  fame  to  the  pcr- 
fon  paying  it,  out  of  the  remaining  principal  j  tho'  this  i% 
done  very  fparingly. 


(l)   So  JtlBrney-Oeneral  \.   Thomp-  (2)  As  tothe  cafcof^<?wr«#  v   Tynte^ 

fon^  Pre.  Cha.  337.     Green  v.  Bdder^     vide  .icbe.-Uj  v.  IVbetLr^  anu  .      i  vol. 
I  Atk.  507.     Haugbton  v^  Harrifon^  2     786,  Heath  v.  Ferj,  5  A^^k.  iv^ 
Atk.   330.     Heath  v.   Ferry 9    3   Atk. 
101.    Hearh  v.  Oreeaiaait  3  A tk. 7 1 6» 
lnchd§n  v«  Northcote,  3  Atk.  438. 


\ 
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Attorney  General  vtrfus  Robins.  Cafe  i. 

ON  E  Robins  a   clcTgyman,  having  fome  perfonal  cdatc^  At  the  Rolls. 
and  about  406  /•  of  it   in  South-fea  flock^  which  at  tlie  One  by  will 
time  of  the  making  of  his  will,  (v/z.  in  June  I720.)was  valu-  lldM/IndlfT 
cd  at  about  1 000  /.  per  cent,  made  his  will,  and  thereby  gave  tcrwards  in  the 
60  /•  a  piece  to  his  executors,  for  their  care  and  pains,  and  3  /.  prehending  That 
a-piece  to  die  poor  of  three  feveral  pariflies,  and  5/.  a-^^icce  to  |^*7u'*'*l'*^  * 
his  fervants,  befides  feveral  other  charities ;  and  at  the  latter  ^oregi^es  fur- 
end  of  his  will  faid,  that  he  apprehended  there  would  be  a  con-  ihc  kgl^jrin 
iSderable  furplus  of  his  perfonal  eftate  beyond  what   he  had  ^^^^^^^^u  S**^.'. 
before  given  away  in  legacies,  for  which  reaton  he  gave  feveral  h»w  preftrence- 
further  legacies.  UiAdencJ.* 

After  this,  the  teftator  made  a   codicil,  whereby  he  gave  One  makes  t 

feveral  other  legacies^,  amounting  in  all  to  160/.  and  then  Jell 'jifd"  've^ 

provided  in  his  codicil,  that  in  cafe  there  fljould  be  any  defi-  legjcies  bv  borh} 

ciency,  then  200  /.  which  the  teftator  had  given  by  his  will  for  Jh^J  (hti/ln^^ 

rc-buflding  a  chapel  for  St.  JobnU  College  in  Cambridge^  fliould  «*«"«  into  aver- 
not  ukc  effect,  faving  only,  that  as  niuch  as  Ihould  be  thought        r  24  ] 
neccfiary  for  that  purpofe,  fhould  be  laid  out  in  beautifying 
the  old  chapel  there,  and  foon  afterguards  the  teftator  died. 

There  happened  to  be  a  great  deficiency,  by  reafon  of  the 
fill  of  the  value  of  Soi/ii-fea  ftock,  which  the  teftator  had  com- 
puted at  1 000  /•  per  cent. 

Upon  which  it  was  decreed  by  tlie  Mafter  of  the  Rolls,  that 
the  legacies  given  at  tlie  latter  end  -of  the  will  being  upon  a 
prefumption  that  there  would  be  a  furplus,  and  there  happen- 
ing to  be  DO  furplus,  the  former  legacies  in  the  will  fliould  harp 
2  prefcfenee,  and  tliofc  legacies  given  in  the  latter  end  of  the 
will  fhould  be  loft. 

However,  as  to  the  legacies  given  by  the  codicil,  it  was  ob- 
jcclcd,  that  a  codicil  was  as  a  latter  will,  which  fliould  prevail 
0Tcr  a  former,  and  therefore  the  legacies  in  the  codicil  ought 
to  be  preferred  to  the  legacies  in  the  will. 

iedper  Cur* :  The  codicil  muftbe  takitn  as  part  of  the  will, 
fo  that  if  there  be  a  deficiency  to  pay  both  all  the  legacies 
in  the  wiil,  and  likewife  thofe  in  the  codicil,  conftant  expe- 
ri'^ncc  flie^"S,  that  there  fliall   be  an  abatement  in  propor* 

C  2  tion; 


24 


Attorkit 

G£NIRAL 
V.  Roil  Ml. 
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tion  •,  but  here,  when  the  tcftator  in  the  latter  end  of  hU 
will  faid,  that  in  regard  he  apprehended  there  was  a  confider- 
ablc  furplus,  therefore  he  gave  additional  legacies,  the  fame 
apprehenfion  cf  a  furplus  muft  be  intended  to  continue  in  the 
teftvitor  at  the  time  of  his  making  his  codicil,  arid  the  legacies 
in  the  codicil  fliould  take  place  only  out  of  the  fuppofcd  fur- 
plus, were  it  not  for  the  latter  part  of  the  codicil,  (viz.)  that 
tlie  legacies  in  the  codicil,  ftiould  be  paid  out  of  the  200  /. 
given  for  the  re-building  of  the  chapel,  and  out  of  the  remain- 
der of  what  might  be  thought  ncceffary  to  be  laid  out  in  beau- 
tifying the  old  chapel. 

In  cafe  of  a  dc        Alfo,  tho'  'twas  objc£led,  that  the  charity -legacies  fhould 
ficiency,  charity   be  preferred  to  the  other  legacies,   yet  it  was  decreed,  and 

legacies,  as  well      r«iT  r  iriixi 

as  others  ihall  laid  to  have  been  formerly  fo  ruled  («),  that  chanty-legacies, 

Sw!*  butThrce  '^"^S  ^^^  legacies,  mud,  on  a  deficiency,  abate  in  proportion, 

potfndi  to  ihe  notwitliftanding  that  by  tlie  civil  law,  charity -legacies  have  tlic 

l\(h,  Lu  bT  preference  to  all  others. 

taken  as  part  of 

^nerals,and  fono  abatement.  (a)   Ante  vol.  i,    Tate  verfus  Aoft'tn,  265.  Mailers  verftts 

A4afters^46i,  and  Attorney  General  verfuk  Hudfon,  675. 

With  refpcft  to  the  3/.  given  to  die  poor  of  three  fcveral 
pariflics,  thefe  the  Court  looked  upon  as  part  of  the  funeral, 
and  as  Joks  at  the  funeral  -,  and  therefore  held,  that  no  abate- 
ment ou^rlit  to  be  made  out  of  them. 

Rut  as  to  the  5  /.  a-piece  given  to  the  fervants,  tho'  tliefe 
had  been  paid  h^  the  executors,  who  defired  an  allowance  on 
account  thereof,"  yet  the  Mailer  of  the  Rolls  faid,  he  could  not 
break  into  the  rule,  for  then  there  would  be  no  knowing  where 
to  flop  ;  wherefore  thefe  legacies  were  to  abate  in  proportion. 


60 1.  legacy  to 
an  executor,  for 
care  and  pains, 
in  cafe  ofa  defi- 
ciency, Aall 
al»ate  in  propor- 
tion. 


Lafifyi  it  was  urged,  that  the  69  /.  a-piece  given  to  the  exe- 
cutofS*being  faid  to  be  for  their  care  and  pains,  the  fame  be- 
came a  debt :  and  the  executors,  virtute  officii^  being  intitled  to 
a  preference,  might  pay  fuch  their  own  debt  firfl. 

SeJj>erCur\-  The  executors,  if  they  pleafe,  may  renounce  j 
andtlic  legacies  to  them  are  but  legacies,  and  fliall  abafe  in  pro- 
portion (i)  :  it  cannot  be  a  debt,  in  regard  that  can  never  bq 
a  debt  to  the  executors,  that  was  not  fo  to  the  teflator. 


(0  So  FntmfU  v,  j/«rf>  2  Vera.  434.    Anon.  2  Atk.  171. 
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Maxwell  verfm  Wettenhall.  ( i ) 


I 


N  this  cafe  the  following  points  were  refolved : 

i^.  If  one  gives  a  legacy  charged  upon  land  which  yields 
rents  and  profits,  and  there  is  no  time  of  payment  mentioned 
in  the  will,  the  legacy  (hall  carry  intereft  from  the  teftator's 
death,  becauCe  the  land  yields  profit  from  that  time. 


Cafe  7. 


Lnrd  Mac* 

CLIiPIXLD. 


lEq.Ca.  Ab. 
s38.pl.  II. 
53i.pl.  la. 

573.  Pl-  5- 
Where  and  fi om 
what  time  a  le- 
gacy (hail  carry 

intereft.    If  a  legacy  be  given  oat  of  land,  it  carries  intereft  from  the  death  of  the  teftacor^  becaufe 

Lad  yields  pfofiu. 


iHj^  But  if  a  legacy  be  given  out  of  a  pcrfonal  eftatc,-  and 
no  time  of  payment  nientioned  in  the  will,  this  legacy  (hall 
cany  intereft  only  from  the  end  of  the  year,  after  the  death  of 
the  teftator ;  and  Lord  Chancellor,  upon  a  debate  from  what 
time  intereft  fliould  commence,  faid,  that  he  took  this  to  be 
the  fettled  difieVence.  (2) 


Ifoutofperfonat 
eftate,  't  yieidt 
intereft  from  a 
year  after  tefta- 
tor*! death ;  but 
if  a  time  of  pay- 
ment be  men- 
tioned, then  in- 
terna from  that 
time. 


f  i)  Reg.  Lib.  B.  1721.  fol  480  — 
'  The  fpecial  matter  of  the  mafter'sre- 
'  port  made  in  this  caufe  coming  on  to  • 
'  be  beard,  thequeftion  thereon  being, 
'  whether  any  intereli.and  from  what 
'  time,  (hall  be  paid  for  cei  tain  legacies 
'  g:iven  by  the  will  of  the  fiid  teftator 

*  G.  Wood,  and  the  counfel  for  the  faid 
'  legatees  infilling,  that  the  faid  lega- 

*  cics  having  been  charged  on  the  real 
'  eftatc  in  qaeftion,  there  hath  been 
'  riifed  by  the  rents  and  profits,  and 

*  by  the  fale  of  the  faid  c  It  ate,  and 
'  by  other  parts  of  the  fund  by  the 
'decree  appointed  to  be  applied  in 
'  payment  of  the  faid  teftator's  lega- 

*  cics,  not  only  fufficicnt  for  the  pay- 

*  mcot  thereof,  but  that  it  appear*  by 
'  the  iaia  mailer's  report,    that  there 


"  will  be  remaining  in  his  hands  the 
"  fum  of  185  I  /.  and  that  they  ought 
"  thereout  to  be  paid  intereft  for  their 
•*  refpedive  legacies  from  the  tim**  of 
"  the  death  of  the  faid  teftator,  'His 
"  lordftiip  declared  that  it  ftiould  be  re- 
**  ferred  back  to  the  maftfr  to  compute 
••  intereft  on  the  feveral  legacies  at  5  /* 
**  per  cent,  from  fhe  time  of  the  death 
*•  of  the  faid  teftator  to  the  time  the 
**  faid  purchafe-money  \va?  brought 
•*  before  the  faid  m after,  from  which 
**  time  they  are  to  have  their  piopor- 
*'  lion  of  the  interell  which  has  been 
**  made  thereon." 

(2)  ^oLtO'dv,  Williams y  2  Atk.  108. 
Beckford  w.Tohin,  i  Vez.  308.  Bilon 
y.  Saunders,  Banb.  240.  Etvide5/o«f- 
boufey.  Evelyn,  poft  3  vol.  253. 
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^W^Tt'ten^'  S^-O'j  ^f  ^  legacy  be  given  charged  upon  a  dry  rcverfion, 

HALL.  here  it  (hall  carry  intcreft  only  from  a  year  ♦  after  the  death 

If  t  legacy  be       of  tlie  teftator,  a  year  being  a  convenient  time  for  a  fale. 

given  only  out 

of  a  reveifion  or  remainder,  it  ihall  not  yield  intereil  but  from  the  end  of  the  year. 

^thly^  If  a  legacy  be  given  out  of  a  perfonal  cftate,  confid- 
ing of  mortgages  carrying  intcreft,  or  of  ftocks  yielding  pro- 
fits half-yearly,  it  feems,  in  this  cafe,  the  legacy  fliall  carry 
intereft  from  the  death  of  the  teftator. 


If  out  of  t  per. 
fonal  eflAte, 
confining  of 
ynortgages,  or 
funds  carrying 
intereft,  then 
it  /hall  carry  in- 
tereft from  tlie  death  of  the  tenator. 


If  a  legacy  be 
brought  into 
court,  legatee 
ihall  lofe  the  in- 
tereft while  the 
^legacy  remains 
in  court ;   but 
if  the  leg.«cy  is 
by  the  court 
placed  out  at 
intei  eft,  legatee 
to  have  fucb  in- 
tereft. 

l^gicee  or  cre- 
ditor coming  in 
befbre  a  mailer 
for  bit  legacy  or 
debt,  Ihall  have 
his  cofts. 
If  one  by  will 
charge  his  land 
with  the  pay- 
ment of  his 
debts,  this  is 
like  a  mortgage 
for  hit  debts, 
and  will  make 
the  Ample  con- 
traA  d-.  bts  carry 
ifitereft. 


$thhi  If  a  legacy  be  brought  into  court,  and  the  legatee 
has  notice  of  it,  fo  that  it  is  his  fault  not  to  pray  to  have  the 
money,  or  that  the  money  fliould  be  put  out,  the  legatee,  in 
fuch  cafe,  (hall  lofe  the  intereft  from  the  time  the  money  was 
brought  into  court ;  but  if  the  money  was  put  out,  tlie  legatee 
fliall  liave  the  intcreft,  which  the  money  put  out  by  the  court, 
did  yield. 

6ihly,  A  legatee  or  creditor  coming  in  before  the  matter, 
and  not  party  to  the  caufe,  fliall  have  his  cofts  j  for  it  was  in 
his  power  to  have  brought  a  bill  for  his  legacy,  or  debt,  whicU 
would  have  put  the  eftate  to  further  charge. 

^Myf  I-ord  Chancellor  faid,  that  'twas  the  daily  prafticc, 
if  a  man  devifed  his  lands  for  the  payment  of  his  debts,  this 
devife  makes  the  land  as  a  fecurity  or  mortgage  for  all  tlie  tef- 
tator's  debts,  as  well  thofe  by  fimple  contraft,  as  ofherwife, 
and  the  fimple  contraft  debts  ftiall  carry  intereft,  as  the  land, 
which  is  ihe  fund,  yields  annual  profits  ( i ).  • 


(i)  Sed  contra,  Barwell  v.  Parker, 
2  Vez.  363.  Earl  of  Bath  v.  Earl  of 
fira^/orJi  2  Vcz.  587 


Ferrers,    I  Bro.  Cha.  Rep,  41.  et  vide 
Car  V.  Countefs  of  Burlifigton^    ante  ^ 
Sbirlej  v.  Earl     vol.  228. 
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Gore  vcrfus  Gore.    B.  R.  Cife  8. 

(Argument  for  Edivard  Gore  the  plaintiff.) 

TH I S  cafe  came  on  before  Lord  Chancellor  Macclesfield^    .^kIk  ilV 
who  direcled  it  to  be  referred  to  the  Judges  of  the    Barnard.  K.  B. 

King's  Bench  for  their  opinion.  »^t'r"958V^' 

10  Mod.  501. 
1  Eq.Ca.  Ab.  319.  pi.  la.  A*  relfed  in  fte  has  twofoni  B,  andC.  both  unmarried,  and  dev.ick  hia 
land  to  rniftect  for  500  ycariiy  in  truft  to  pay  50 1,  per  annum  to  his  eldeft  fon  B.  for  lift  with  pow- 
er of  diftre^i,  and  on  fevcrai  other  tiu (Is p(rome  of  which  are  remote),  remainder  to  thefirft,  and  evo- 
ry  oci»er  (on  oi B,  in  tall,  remainder  to  C.  the  feconJ  {oti  fur  life,  remainder  to  hit  fir(^,  &c  fon  ja 
tiily  remAin4er  orert  By  the  better  opinion,  this  a  gojd  executory  devife  to  the  firft  fon  of  B. 

The  teftator  William  Gore  had  feveral  fons,  Thomas  and 
Edward  Gorej  l^c.  and  feveral  daughters  ;  and  being  feifed 
in  fee  of  divers  manors  and  lands,  did,  by  his  M'ill  dated  1 4th 
July  17 1 8.  devife  thefe  lands,  fa^r.  to  truftecs  for  500  years, 
and  after  the  determination  of  that  term,  to  the  firft  fon  of  his 
cldeft  Ton  Thomas  (who  was  then  a  bntchelo^;  to  be  begotten 
in  tail  male,  and  fo  to  every  other  fon  of  the  body  of  Thomas 
to  be  begotten  in  tail  male  fucceflively ; 

Remainder  to  the  teftator's  fecond  fon  Edward  for  life,  re- 
mainder to  his  firft,  isfc^  fon  in  tail  male  fucccffively,  with 
divers  remainders  over^ 

The  tnjft  of  the  term  of  500  years  was,  to  pay  the  teftator *$ 
debts  and  legacies^  which  were  confiderable,  and  likewife  to  pay 
50/.  per  annum  annuity  to  the  teftator's  cldeft  fon  for  his  life, 
with  a  power  for  his  faid  cldeft  fon  to  diftrain  for  the  fame, 
if  in  arrear,  with  a  power  to  the  teftator's  younger  fon  Edward, 
to  charge  the  preraiffes  with  looo/.  a-piece  for  his  younger 
fons  or  daughters,  payable  at  twenty-one,  and  with  a  maintcn 
nance  for  them  in  the  mean  time,  not  exceeding  the  intcrell 
of  their  portions  ;  the  truftee^  to  raife  fuch  portions,  ard  main- 
tenance out  of  the  term  for  500  years,  and  when  all  the  trufts 
of  the  term  were  performed,  then  tlie  term  to  attend,  the  in- 
heritance. 

Alfo  the  teftator  declared,  that  the  reafon  why  he  gave  hi$ 
cldeft  fon  Thctnas  no  more  than  50  L  per  annum,  was,  becaufc 
^  faid  eldcft  fon  lu^  ftood  him  in  a  great  deal  oC  rrc"'»".  '\t»u 

C  4  %vat. 
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Cork  v.        ^^g  tO  have  AooA  per  annum,  in  lands  in  WUtJhire.  immedi- 

Goftx. 

atcly  after  his  [the  tcftator's]  death. 
,  In  the  February  following  the  teftator  died,  leaving  his 

eldefl  foil  Thomas  then  a  bachelor,  who  afterwards  married, 
and  had  a  fon. 

The  firft  queftion  was,  whether  the  devife  to  the  firft  fon  of 
Thomas  (the  teftator's  elded  fon)  was  good  ? 

2///)f,  In  whom  the  freehold  of  the  prcmifles  did  vcft  at  the 
death  of  the  teftator? 

And  I  argued  befor.e  the  judges,  in  behalf  of  the  younger 
fon  Edward  Gore. 

As  to  the  points  in  queftion,  the  cafe  may  be  put  in  very 
few  words,  and  is  but  this  : 

The  teftator  William  Gore^  fcifed  in  fee  of  the  premiilcs  in 
queftion,  devifes  them  to  truftees  and  their  heirs,  to  the  ufe 
of  the  faid  truftees  for  500  years,  upon  feveral  trufts  yet  fub- 
fifting,  and  likely  long  to  continue,  and  frem  and  after  the 
determination  of  that  eft  ate,  then  to  the  ufe  of  the  firft  and 
every  other  fon  to  be  begotten  of  the  body  of  the  teftator's 
cldeft  fon  Thomas  Gore^  in  tail  male  fuccefTrvely,  remainder  to 
the  ufe  of  the  teftator's  fecond  fon  Edivard  Gore  for  his  life, 
[  '30  1  ^'^^^  remainders  over.  The  teftator  dies,  and  at  his  death, 
his  cldeft  fon  Thomas  had  no  fon,  but  afterwards  the  teftator's 
cidcft  fon  Thomas  has  a  Ton,  f  (the  now  defendant  William 
Gore^)  upon  which  the  qu'.^ftion  is,  whether  this  fon  of  Thomas 
Gorey  born  after  the  teftator's  death,  be  intitlcd  to  the  prc- 
mifles ? 

And  I  humbly  take  it,  that  the  fon  of  Thomas  G^rey  born 
after  the  death  of  the  teltator,  is  not  intitlcd  to  the  premiiTcs 
in  queftion. 

I  cannot  fay,  nor  can  the  other  fide  infift,  that  at  the  time 
wlien  the  teftator  William  Gore  made  his  will,  whtrcby  he  de- 
vifed  the  premlijes  to  truftees  for  500  years,  remainder  to  the 
firft  fon  of  the  body  of  his  cldeft  fon  Thomas  Gorey  to  be  be- 
gotten in  tail  male,  that  the  devife  over  of  this  remainder,  to 

f  Wm,  Gore  is  mentioned  improperly  in  this  place,  his  birth  having  happened 
feme  time  afterwards  (vide  poll.  64.)  and  occafioned  the  reporter's  arguing  the 
cafe  a  fecond  lime  in  B.  k.  The  reader  will  perceive  this  niillakchas  arilen  by 
-tranfcribing  the  cafe  as  flated  in  the  fecond  argument. 

fuch 
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fuch  firft  fon  of  Thsmaj  Gore,  was  in  all  events,  void  at  the        03«««, 

time  of  the  making  this  will.     No ;  by  poflibility  it  might 

have  been  a  good  devifc :  it  might  have  been  a  good  dcvife, 

cren  hy  way  of  remainder,  becaufe  it  was   at  the  time  of 

making  the  will,  poflible,  that  this  Thomas  Gore  the  teftator's 

ddeft   fon,  might  have  a  fon  bom  after  the  making  the  will, 

and  before  the  teftator*s  death  j  and  tho*  this  may  in  fome  re- 

fpec^,  be  faid  to  be  no  will  until  the  death  of  the  teflator, 

yet  after  the  death  of  the  teftator,  in  cafe  of  a  dcvife  of  land, 

(which  is  the  prefent  cafe,}  a  will,  in  many  refpeds,  relates 

to  the  {a)  time  of  the  making ;  and  therefore  if  I  devife  all  my    (4)  Vide  ^.  t, 

lands,  and  afterwards  purchafe  more  lands,  this  will  fo  far   2on  ▼.  Sar/of 

relates  to  the  time  of  making  it,  as  not  to  pafsthe  aftcr-pur-   |j.^"*^»  •"^ 

diafed  lands  ;  nay,   tho'  the  teftator  (ignifies  his  exprefs  in-   bone,  575. 

tention  that  his  after- pur  chafed  lands  ihould  pafs  ;  or  if  the 

teftator  de^'ifes  all  the  lands  which  he  fhall  die  feifed  of,  yet 

this  will  not  pafs  lands  purchafed  fubfequent  to  the  making  of 

the  will ;  as  was  adjudged  in  this  court  in  the  cafe  of  Bunter 

andOci,   l  Saiield  l^T.  *  [  31  J 

It  is  true,  it  is  fliewn  in  this  cafe,  that  the  will  is  dated 

die  14th  of  July  1718.  and  that  the  teftator's  fon  Tbcmas 

Gore  was  then  a  bachelor,  and  that  the  teftator  died  in  February 

following  J  yet  as  it  is  wholly  uncertain,  when  any  perfon 

living  b  to  die,  fo  at  the  time  when  the  teftator  made  this 

will,  it  was  then  wholly  uncertain  how  long  afterwards  tlie 

teftator  might  live.     It  could  not  be  then  known,  but  that  tlie 

teftator  might  live  fo  long  after  the  making  tlie  will,  as  that 

his  eldeft  fon  Thomas  Gore  might  have  a  fon  born  in  the  faid 

tdlator's  life-time,  and  the   fvibfequent  event,  or  wliat  hap« 

pcncd  afterwards,  will  not  alter  what  the  law  was  at  the  time 

of  making  this  will. 

Then  I  would  fuppofe,  that  after  the  making  this  will,  the 
teftator's  eldeft  fon  Thomas  Gore  had  had  a  fon  born  in  the 
He  of  the  teftator,  how  would  this  fon  have  taken,  whether  by 
▼ay  of  remainder  cxpeftant  upon  this  500  years  term,  or  by 
»ay  of  executory  dcvife  ? 

Riinly  fuch  fon  would  have  taken  by  way  of  remainder, 
and  not  by  way  of  executory  devife  ;  for  then  the  Ciife  would 
have  been  but  this  2  the  teftator  devifcs  lands  to  truftees  for 

5o« 
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500  years,  remainder  to  thcfirft  fonof  the  tc(lator*s  eldcft  Con 
Thomas  Gore  to  be  begotten  in  tail  male,  remainder  to  the  tcfta-» 
tor's  fecond  fon  Edward  Qore  for  his  life,  and  Thomas  Gore  the 
teftaftor's  cKlcft  fon,  has  no  fon  born  at  the  time  of  making  the 
M'ill,  but  afterwards  (and  in  the  life-time  of  the  teftator)  has  a. 
[  3a  3  fon,  and  then  the  teftator  dies;  it  feems  there  can  be  no  doubt^ 
but  that  this  fon  of  Thomas  Gore^  bom  after  the  making  the 
will,  and  in  the  life-time  of  the  teftator,  would  have  been 
intitlcd  to  the  premifTes,  and  would  have  taken  by  way  of  re- 
mainder, and  not  by  way  of  executory  deviii?. 

Wherefore,  fince  in  the  prefent  cafe  it  was  poffible,  at  the 
time  of  making  this  will,  that  the  devife  over  of  the  prcmilTes 
to  the  firft  fon  of  Thomas  Gore^  might  have  taken  effc6\  by  way 
of  remainder,  by  tlie  birth  of  a  fon  in  the  life-time  of  the  faid 
teftator,  and  after  the  making  tlie  faid  will ;  and  fince  it  is 
laid  down  as  a  rule  in  the  cafe  6{  Purefoy  and  Rogers^  (2  Saint d. 
388.)  that  where  a  devife  might  ever  take  effetl  as  a  conrinr-. 
gent  remainder,  in  fuch  cafe,  it  fliall  not  operate  as  an  cxtcv>- 
tory  devife ;  if,  where  a  devife  over  might  operate  but  as  a 
contingent  remainder,  which  is  but  a  precarious  eitate,  and  at 
the  mercy  of  the  tenant  for  life  to  deftroy  when  he  pleafcs,  I 
fay,  if  even  m  tliat  cafe  the  devife  over  Chall  not  take  effect  as 
an  executory  devife,  I  fubmit  it  to  your  Lordfliips,  whether  the 
prcfem  cafe  is  not  witliin  that  rule,  and  to  receive  the  like 
conftruftion. 

But  for  argument-fake,  taking  this  point  to  be  againft  me, 
ftill  the  principal  cafe  is  for  me. 

Fb'Jl^  I  may  take  this  for  granted,  that  in  die  prefent  cafe,^ 
where  the  devife  is  to  the  truftees  only  for  500  years,  with  re- 
mainder to  the  firft  fon  of  Thomas  Gore  to  be  begotten  in  tail 
male,  and  Thomas  Gere  has  no  fon  born  in  the  Itfc  of  the 
teftator : 

That  this  remainder  cannot  operate  as  a  contingent  remain-., 
der,  becaufe  there  is  no  freehold  to  fupport  it,  and  tliat  there- 
fore, as  a  contingent  remainder,  this  is  void. 

f    '^l    1  ^^  ^^^^  ^'^^  ^"^y  ^'^y  ^^  make  good  this  devife  over  to  the 

firft  fon  of  Thomas  Gore^  muft  be  to  conftrue  it  an  executory 
devife. 

And  in  favour  of  this  conftruftion,  it  has  been  much  in-< 
fitted  upon,  that  in  ihe  devife  over  to  the  firft  fon  of  Thomas 

Gore 
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Ciire  to  he  begotten,  thcfe  words  [to  be  begotten]  import  a       ^««  ^- 
futore  and  executory  devife,  and  make  the  cafe  different  from 
vhat  it  ^would  have  been,  if  fi^ch  dcvife  over  had  been  to  the 
firft  fon  of  Thomas  Gore  begotUn. 

Nowr  the  words  begotten  and  to  be  begot t en ^  procreatis  and^r»- 
€Teandis^  have  been  always  held  to  be  the  very  {a)  fame,  as  is    ^^    Hewh  *?* 
czpreisly  faid  in  i  Injl.  20.  b.  Ireland,  and 

And  the*  it  may  be  obje&ed,  that  admitting  the  words  be^   "*®'*^  *3«- 
ptten  and  to  be  begotten^  may  be  the  fame  in  cafe  of  a  deed,  yet 
t^at  it  win  be  odierwife  in  cafe  of  a  will,  which  is  the  prefent 
cafe : 

Yet  that  thefc  words  arc  exaftly  the  fame  in  cafe  of  a  wiH, 
as  in  the  cafe  of  a  deed,  has  been  determined  in  the  court  of 
chancery-  2  Vern.  545.  Cook  verfus  Cooky  Pafchdt  1700. 
Where  the  dcvife  being  to  the  iffue  of  J.  5.  begotten,  the 
then  Lord  Keeper,  in  the  determination  of  that  caufe,  declared^ 
dial  the  words  begotten^  or  to  be  begotten^  make  no  manner  of 
difierence,  but  are  the  fame,  as  well  in  con(lru£tion  of  wills^ 
as  fettlementSy  and  take  in  all  the  iflue  afterwards  begotten. 

In  the  prefent  cafe,  where  the  devife  is  to  the  firft  fon  o£ 
Thomas  Gore  to  be  begotten,  fuppofe  Thomas  Gore  had  had  a 
Ion  bom  before  the  making  of  tliis  will,  and  never  had  any 
cdicr  child :  furely  according  to  tjiefe  authorities,  fuch  fon,  [  34  ] 
tho'  bom  before  the  making  of  the  will,  would  have  taken 
the  prcmiiTes,  and  that  by  virtue  of  the  words  to  be  begotten. 

I  would  beg  leave  to  put  this  cafe  a  little  further : 

Suppofe  the  teftator  had  one  fon  bom  before  the  making  of 
die  win,  and  had  devifed  his  lands  to  his  firft  fon  to  be  begot- 
ten, and  then  had  a  fon  born  after  the  making  of  the  will, 
which  of  thefc  two  fons  fhould  take  ? 

Why  furely  the  eldeft  fon,  and  diat  by  virtue  of  the  devife  t# 
Aeteftator's  firft  {onto be  begotten,  tlio'  he  was  born  before  the 
Till 

And  if  this  be  fo,  it  is  a  demonftration,  that  the  words  be^ 
gstten  and  to  be  begotten  are  the  very  fame. 

Accordingly  as  they  have  been,  and  arc,  frequently  ufed 
yromifcuoufly  in  moft  deeds  or  wills,  where  an  dlate  tail  is 
created,  and  are  now  become  abnoit  tachnical  words  : 

It 
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qwi  ».  It  might  be  at  tins  time  of  day  of  dangerous  confequencc,  to 

put  upon  them  a  new  and  different  conftruftion  from  tliat 
which  the  uniform  refolutions,  as  well  of  the  courts  of  law,  as 
ccjuity,  have  agreed  to  give  ihem. 

But  for  argument-fake,  taking  tliis  point  to  be  alfo  againft 
me. 

Still  I  humbly  infifl,  that  the  devife  in  the  principal  cafe, 
being  to  the  truflecs  for  500  years,  and  from  and  after  the 
determination  of  tliat  cftate,  to  the  firft  fon  of  the  body  of 
[  35  ]  Thomas  Gore  to  be  begotten,  this  devife  over  to  the  firft  fon  of 
Thomas  Gore  in  tail,  cannot  be  good  by  way  of  executory  de- 
vife, for  thefe  reafons : 

Firjl^  Becaufe  the  devife  over  to  the  firft  fon  of  Thomas  Gore 
to  be  begotten,  is  not  limited  to  take  effeG  within  the  compafs 
of  time  which  the  law  allows  for  that  purpofe ;  for  though 
Thomai  Gore  had  a  fon  afterwards,  yet  that  fon  does  not  take 
a  legil  and  alienable  eftate,  until  the  precedent  term  of  500 
years  is  determined. 

And  in  the  next  place,  this  devife  over  to  the  firft  fon  of 
Thomas  Gore  to  be  begotten  in  tail,  and  which  is  expeftant 
only  on  a  term  for  years  devifed  to  the  truftees,  cannot  be  good 
as  an  executory  devife,  becaufe  the  freehold  of  the  premxfles 
^  cannot,  in  this  cafe,  defcend  to  the  heir  at  law  of  the  teftator^ 
there  to  wait,  until  the  executory  devife  takes  efie£l,  without 
which  fuch  executory  devife  cannot  be  good. 

Now  I  fay,  the  freehold,  in  this  cafe,  cannot  defcend  to  the 
teftator's  heir  at  law,  becaufe  it  is  devifed  over  by  this  will 
from  the  heir  at  law,  to  feveral  perfons  in  ejfe  for  their  lives 
fucceffively. 

Thirdly^  Another  reafon,  why  this  devife  over  to  the  firft 
fon  of  Thomas  Gere  to  be  begotten  cannot  operate  as  an  exe- 
cutory devife,  is,  becaufe  it  is  devifed  to  this  firft  fon  as  a  re- 
mainder, and  therefore  cannot  take  effe£l  as  an  executory 
devife. 

Firjly  Then  I  take  It,  that  this  devife  being  to  truftees  for 
500  years,  and  afterwards  to  the  firft  fon  of  Thomas  Gore  to 
be  begotten  in  tail  male,  the  fame  is  too  remote  a  devife  over 
fe  take  effect  as  an  executory  devife. 

And 
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And   here  I  would  not  enter  into  that  large  field  of  learning      ^'  *  ^ 

of  executory  devifes  (  I  would  not  trace  out  their  original, 

when  they  began^  nor  would  I  examine  into  the  progress  they 

hxTC  made  ;  only  this  I  may  fay,  they  obtained  from  the  court 

thdr  firft  commencement  not  without  great  difficulty ;  and  as 

to  dicir  progrefs,  it  has  not  been  allowed  without  great  reluc- 

tancTy   hardly  without  continual   entries  of  proteftations,  (if 

I  m;iy  be  permitted  to  fay  fo)  that  the  court  would  not  go  one 

)ot  farther  than  the  former  refolutions  had  carried  them,  and 

bad  aloioft  repented  of  having  gone  fo  far« 

I  would  juft  beg  leave  to  mention  feme  expreflions  made 
nfe  of  by  Lord  Chief  Juftice  Treby,  in  th^  delivering  of  his  opi- 
nion in  the  cafe  of  Scattergood  and  Edge^  •*  {a)  that  his  Lord-  (•)  Vi<le  Salfc. 
**  (hip  had  obferved  thefc  executory  devifes  had  introduced  *^°* 
"  many  intricate  queftions  not  known  to  the  plainnefs  of  the 
**coninioa  law;  that  for  this  reaibn  he  would  be  always 
'  againft  the  leaft  enlargement  of  that  time,  to  which  former 
"  refolutions  had  confined  them,  and  that  he  would  do  nothing 
•  in  fafour  of  fo  inconvenient  an  eftate." 

So  that  I  take  it  for  granted,  if  it  can  be  made  appear,  that 
die  allowing  of  this  executory  devife  will  be  to  carry  it  any 
tkjng  farther  than  has  been  yet  done,  this  alone  will  be  a  fuf- 
fickiit  argument  againft  it. 

Having  faid  thus  much,  I  would  not  repeat  what  the  learned 
fcounfcl  on  my  fide  infifted  upon  in  his  argument,  **  that    fMr.Boock. 
**  CTcry  executory  devife  muft  be  confined  to  one  or  more  con- 
"  current  life  or  lives,  or  elfe  it  would  be  void ;  and  that  this 
**  executory  devife  might  exceed  that  time,  in  regard  Thomas 

*  G9re  might  die  without  a  fon,  and  leave  his  wife  privement 

*  tnfitfit  with  a  fon,  who  might  be  born  nine  or  ten  months        [  37  3 

*  after  the  death  of  his  father  Thmas  -,"  it  would  be  tedious, 
and  cake  up  too  much  of  your  lordfliips'  time,  to  repeat  thofe 
fareral  authorities  which  he  cited,  and  what  he  urged  upon 
tlut  head ;  I  take  it,  that  all  that  can  be  faid,  has  been  faid 
ttpon  tfiat  part  of  the  fubjeft,  and  hope  it  will  have  its  weight 
with  Tour  loidfhipsr 

What  I  (hall  infift  upon,  is,  that  this  devife  being  to  the  ufe 
of  truflees  for  500  years,  and  from  and  after  the  determina* 
tioQ  of  that  cftatc,  to  the  ufe  of  the  firft  fon  to  be  begotten  of 

the 
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*J?**  •"•  the  body  of  Thomas  Gore  m  tall  male,  this  dcvifc  over  to  th<? 
firft  fon,  tifc.  IS  a  Yoid  dcvifc,  becaufc  it  cahnot  take  cfFcft 
until  after  the  determination  of  the  term  of  500  years,  and 
Will  not  veft  upon  the  birth  of  this  firft  fon  of  Thomas  Gore,  fo 
as  to  become  A  legal  and  transferable  eftate,  until  the  500 
years'term  is  determincdw 

But  before  I  dome  to  this  point,  I  would  fpeak  a  word  with 
tegard  to  this  term  6f  500  years  devifed  to  the  truftees,  and 
which  is  limited  precedent  to  the  dcvifc  over  to  the  firft  fon, 
l^c\  As  to  this  term  of  500  years,  if  a  court  of  law  were  to 
take  notice  of  the  nature  of  the  trufts  declared  thereof,  (which. 
methiiiks  tliey  flnould  not,  being  a  matter  merely  of  equity,) 
but  if  a  court  of  law  will  take  notice  of  trufts  in  equity,  they 
inay  fee,  tliat  tlie  trufts  of  this  term  aire  fuch,  as  (for  ought  ap- 
pears to  the  contrary)  may  )aft  as  long  as  the  term  itfclf ;  the 
trufts  are  not  only  to  pay  fcvcral  annuities  for  lives,  but  to  pay 
feveral  great  debts,  and  confidcrable  portions  to  the  teftator's 
younger  children,  with  iiitercft,  and  alfo  additional  portions 
given  by  the  codicil. 

f  38  ]  But  bcfidcs  this,  by  the  will,  the  two  younger  fons  of  rtic 

teftator,  when  they  ftiall  be  in  poflcftion,  have  a  power  to 
charge  this  500  years  term  with  portions  for  their  younger 
children,  payable  at  their  ages  of  twenty-one  and  to  their 
cjaughters  at  twenty-one  or  marriage,  with  maintenance  in  tlic 
mean  time,  not  exceeding  tlie  intereft  of  their  portions,  and 
the  like  power  for  the  teilator's  eldell  fori  to  charge  the  term 
with  portions  to  his  younger  children. 

So  that  the  children,  who  are  to  take  thefe  portions  to  be 
tharged  upon  this  500  years  term,  may  not  be  yet  bom,  not 
born  for  thefe  many  years,  and  after  their  birth  they  are  not. 
to  receive  their  portions  till  twenty-one,  neither  is  tlierc  any 
provifo  for  making  void  the  term,  even  upon  the  payment  of 
iidl  thefe  debts,  portions  and  annuities* 

There  is  indeed  a  provifo,  that  if  the  perfon,  next  in  remain- 
der after  this  term  of  500  years,  fliall,  to  the  good  liking  of 
the  trufteesj  fecure  the  payment  of  thefe  annuities,  debts,  and 
portions,  then  the  term  (hall  attend  the  reverfion. 

2  But 
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tout  wfaetbcT  the  t^xt  pcrfon  in  remainder  ever  will,  or  ever      ^^^^ 
can,  or  crcr  (hall  think  it  worth  his  wlule  to  give  fuch  fecu- 
vitT,  does  not  appear. 

Tho'  furcly  in  the  cafe  of  a  tmft,  and  fuch  a  ttuft,  fo  likely 
to  continue  for  fo  very  long  a  duration^  it  is  not  probable  a 
court  -of  law  will  take  notice  of  fuch  a  truft,  or  how  long 
the  fame  is  to  lad ;  here    it  Is     made    part   of   the   cafe, 

tiiat  it  is  not  yet  determined,  and  it  does  not   appear  when  it 

wilL 

So  that  I  take  it,  tins  term  of  500    years  muft  be  looked        £    jy  3 
«pon  in  a  court  of  law,  as  an  abfolute  tetm  for  fo  long  a  dme, 
mnd  that  the  tmfts  thereof  are  quite  out  of  the  cafe. 

Then  the  cafe  is  no  more,  than  that  tlic  teftator  dcvifes  the 
fiTemifles  to-/f.  for  500  years,  and  from  and  after  the  deter- 
minadon  of  that  eftatc,  then  to  the  firft  fon  of  T/jomas  Gore 
to  be  begotten  in  tail  male,  with  a  remainder  to  Edwm'J  Gore^ 
ficcood  fon  of  the  teilator,  for  his  life,  i^c. 

And  here  it  feems  to  me,  that  the  devifc  over  cannot,  by 
way  of  executory  devifc,  (as  the  other  fide  would  have  it  ope* 
rate)  pafs  or  veft  any  legal  or  transferable  eftate  in  tliis  firlt 
fon,  until  the  determination  of  the  500  years  term. 

As  to  ihis,  the  nature  of  an  executory  devife  is  to  be  confi-* 

tKTcd. 

Now  every  executory  devife  is  to  be  confidercd  as  an  origi* 
sal  devife,  not  depending  upon  any  precedent  eilate  given  by 
tlic  will,  but  is  an  eftate  which  is  to  arifc  and  fpring  up  in  pof* 
feflion  at  the  time  appointed  for  that  purpofe,  and  then,  and 
not  till  then,  to  take  efFed  as  a  legal  and  alienable  eftate. 

hi  the  mean  while,  the  devife  is  rightly  and  properly  called 
an  executory  devife.  • 

Perhaps   a  term  fo  long  as  five  hundred  years  may  look  a 
little  (hocking;  and  in  (a)   antient   times   thefe  long  terms    (tf)Vi^evoLi, 
were  not  ufual ;  terms  for  years,  tho*  never   fo   lonij  were     574-  W\n<* 
formerly  but  little  regarded  m  law,  as  they  were  at  the  mercy        f  40   1 
of  the  remainder-man,  or  rcverfioner  to  deftroy  them  \  for 
tibcfc  termors  could  not  faliify,  in  cafe  of  a  feigned  recovery 

fuftcred 
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Coitv        fuflircdby  the  remainder-man  or  rcvcrfioncr,  until  this  wat 

GOII.  ..      1    1  n  rr 

remedied  by  ftat.  23  H.  8.  cap.  15. 

In  the  prefcnt  crfc,  hiftead  of  this  long  term  of  five  hundred 
years,  I  would  put  the  cafe  of  a  term  of  five  years  only,  for 
the  alteration  of  the  term  can  make  no  alteration  of  the  law,  as 
td  this  point  of  the  eflate's  veiling, 

Suppofe  then  the  teftator,  in  the  principal  cafe,  had  devifed 
tlic  premiflcs  to  A,  for  five  years,  and  after  the  determination 
of  that  term,  to  the  firft  fon  of  Thonias  Gore^  to  be  begotten  in 
tail  male. 

And  fuppofe  that  after  the  death  of  the  teftator,  and  within 
tliis  term  of  five  years,  Thcvws  Gore  had  had  a  fon  born,  yet  I 
take  it  that,  until  the  five  years  had   determined,  no  legal  or 
•  alienable  ellatc  had  veiled  iathis  firft  fon  of  Thoinas  Gore. 

If  any  legal  eftate  would  have  vefted  in  fuch  firft  fon,  l^c. 
upon  his  birth,  it  mufl  have  vefted  in  him  as  a  remaindeii  that 
is,  the  truftecs  muft  have  been  pofTcflcd  of  the  term  for  five 
hundred  yqars,  (or  for  five  years,  as  I  would  now  call  it,)  re- 
mainder to  the  firft  fon  of  Th^nias  Gore  (being  born)  in  tail 
male. 

But  with  fubmiffion,  that  eftate  which  at  firft,  at  the  mak- 
ing of  this  will,  and  at  the  death  of  the  teftator,  was  an  execu- 
tory devife,  can  never  afterwards  be  turned  into,  or  become  a 
remainder,  nor  can  it  be  claimed  as  a  remainder,  but  muft 
continue  an  executory  devife,  until  it  takes  efte£l  in  pofleOion. 

£  41  ]  This  point  would  appear  in  a  clearer  light,  if  I  might  fup- 

pofe, that  at  the  time  of  tlie  teftator's  making  his   will,  this 
Thomas  Gere  had  had  a  fon  bom. 

In  regard  that  then,  by  tlie  devife  of  the  premiflcs  in  quef- 
tion  to  the  truftees  for  500  years,  and  frorii  and  after  the  de- 
termination of  that  eftate,  to  the  firft  fon  of  Thomas  Gore,  i^c. 
this  had  been  a  common  plain  vefted  remainder  in  fuch  firft 
foil  of  Thomas^  t^f. 

But  it  happening,  in  the  prefent  cafe,  that  Thomas  Gore 
had  no  fon  born  at  the  making  of  the  will,  nor  at  the  death 
of  the  teftator,  and  the  precedent  eftate  being  only  a  term  for 
ycarii  and  confcquently  unable  to  fupport  a  contingent  re- 
mainder 
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Temainder,  and  tberefore  this  being  void  as  a  remainder,  for        ^o**  ^^ 
thb  Tcafon,  fay  they  on  the  other  fide,  we  do  not  claim  tlie 
premiflcs  by  way  of  remainder,  for  as  fuch  it  would  be  void, 
hut  our  titk  is  by  way  of  executory  devifc. 

The  confequence  of  Vhich  muft  be,  that  they  will  be 
obliged  to  abide  by  this  as  an  executory  devife,  and  it  can 
never  afterwards  operate  as  a  remainder. 

Whereas,  if  the  eftatc  in  the  premiflcs  were  to  veft  in  the 
firft  fon  of  Thomas  Gore  upon  his  birth,  as  a  legal  eftate,  it 
muft  be  in  him  as  a  remainder  expectant  upon  the  term  for 
500  years  in  the  tniftees. 

But  tho'  I  do  infift,  that  no  legal  eftate  can  veft  in  the  firft 
fbn  of  Thomas  Gore  upon  his  birth,  until  the  determination  of 
the  precedent  term,  either  by  way  of  remainder,  or  otherwife, 
yet  if  this  precedent  term  were  but  for  five  years  inftead  of 
fire  hundred,  or  for  any  term  not  too  long  for  an  executory 
devife  to  wait  andexped,  I  might  admit,  that  if  the  teftator 
in  the  prc&nt  cafe  had  devifed  the  premiflcs  to  truftees  for  [  4a  1 
4?e  years,  or  for  thirty  years,  and  afterwards  to  the  firft  fon 
of  the  body  of  Thomas  Gore  to  be  begotten,  and  Thomas  Gor$ 
had  had  a  fon  bom  within  the  term  of  thirty  years,  that  a  fort 
of  right  or  poflibility  might  have  veiled  in  fuch  fon  upon  his 
biith,  and  fuch  a  pofiibility  as  would  have  defcended  to  the 
heirs  male  of  his  body»  tho'  fuch  fon  had  died  before  the  de- 
termination of  the  term,  and  yet  this  would  be  no  legal 
fftate. 

But  this  is  no  new  notion,  being  exa£tly  agreeable  with 
aaother  cafe  fettled  and  adjudged  of  an  executory  devife  too, 
and  that  is,  where  a  man  poflefled  of  a  term  for  1000  years 
dcfifes  to  A.  for  life,  remainder  to  B.  his  executors  and  ad-* 
miniflrators  during  the  refidue  of  the  term,  and  dies. 

Here  A.  the  firft  devifee  has,  during  his  life,  the  whole  in- 
tcicft  in  the  term,  and  £•  the  devifee  over,  notwithftanding 
the  manifeft  impoflibility  that  y^.  (hould  outlive  thefe  1000 
years,  has,  in  notion  of  law,  but  a  pofiibility ;  wherefore, 
tho'  it  was  for  fomedme  held,  that  fuch  intereft  would  not  fo 
much  as  go  to  executors,  {Moore  831.  Price  ycrtus  A/mory,) 
which  difficulty  is  now  got  over,  and  the  law  altered' in  that 

Vol.  II.  D  point. 
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Goti  t.         point,  yet  it  is  ftill  held  and  refolvcd,  that  J5.  the  devifi^  orer 

of  the  term,  has  no  {a)  legal  intereft  therein,  and  that  he  has 

o?WhJd^erf«*    ^^^  *  poffibility,  which  he  can  neither  affign,  grant  over,  or 

Aibone»  vol.  I.    devife.     So  is  4  Co,  66.  k.    FuiwootTs  cafe,    10  Co.  47*  im 

obifopn.  Lampcfs  cafe,   i  Sid.  iSy.     Cccke  verfus  Bellamy. 

From  hence  it  is  manifcft,  that  one  may  hare  an  intereft  or 
poflibility,  and  yet  no  legal  eftate  ;  and  in  cafe  the  precedent 
term  in  the  prefent  cafe  were  but  for  five,  or  thirty  years,  with 
r  41  !J'  remainder  to  the  firft  fon  of  Thomas  Gore^  fuch  firft  fon,  if 
born  within  tjie  five,  or  widiin  tlie  thirty  years,  might,  on  his 
birth,  have  an  intereft  or  poflibility,  but  no  legal  eftate,  until 
the  determination  of  the  precedent  term. 

But  in  the  principal  cafe,  the  precedent  term  being  for  fo 
long  a  time  as  500  years,  this  is  too  long  for  an  executory 
devife  to  wait,  and  therefore  void,  by  reafon  of  the  remote- 
nefs  of  its  commencement. 

BeCdes,  as  in  the  prefent  cafe  I  have  faid,  that  every  exe- 
cutory devife  is  an  original  devife,  and  independent  upon  any 
precedent  term,  it  feems  the  fame,  as  if  the  precedent  term 
were  out  of  the  cafe,  in  every  refpeft,  except  to  denote  and 
afcertain  the  future  time,  when  the  executory  devife  is  to  take 
cfFeft. 

And  therefore  I  would  mention  fome  cafe»  in  the  book^  of 
executory  devifcs  without  any  term  limited  before  them,  or 
any  contingency  attending  thdm. 

In  I  Lut.  798.  Clark  verfus  Smithy  this  cafe  is  mentioned 
by  the  court,  and  admitted  to  be  law :  A.  feifed  of  land  in 
fee,  devifes  to  B.  in  fee,  to  commence  and  take  efFeft  fix 
months  after  the  teftator*s  death,  this  is. plainly  a  good  execu- 
tory devife,  and  will  take  efFe£l  at  the  end  of  fix  months  after 
the  teftator's  death. 

But  it  is  exprefsly  held  there,  that  during  thofe  fix  months^ 
the  eftate  defcends,  and  continues  in  the  heir  at  law  of  the 
teftator. 

Confequently  it  does  not  veft  in  the  devifee  during  the  fix 

r  44  ]        months  \  for  one  and  the  fame  eftate  cannot  be  at  the  fame 

time  intirely  in  two  difierent  perfons,  (viz.)  in  the  heir,  and 

'    in  the  devifee>  and  as  the  freehold  and  inheritance  is  in  the 

heixy 


Dc  Term.  S*  Trin.  1 722.  44 

Heir,   and  out  of  thcdcvifee,  fo  the  dcvifee,  for  thcfc  fix       ^o«»  •^* 
znonthsy  cannot  alien,  or  affign  over  fuch  eftatc. 

And  as  fix  months  w^  the  time  mentioned  in  that  cafe,  the 
•law  'Will  be  the  fame,  were  the  devife  to  take  effeft  fix  years 
after  the  teftator's  death ;  for  during  that  time,  no  legal  eftatc 
being  vefted  in  the  devifee,  the  ownerihip  of  the  eftate  would 
be  ^wholly  locked  up. 

Of  the  fame  nature  with  this,  is  another  cafe  folemnly  ad- 
judged  upon  a  fpecial  verdi£l,  in  Cro.  Eliz.  878.  Pj/s  cafe: 
one  feifed  in  fee  devifcd  lands  to  J.  S.  for  five  years  from 
Mickatlmas  then  next,  remainder  to  the  then  plaintiff  in  fee, 
and  the  cjueftion  was,  whether  this  was  a  good  devife  of  the 
remainder  in  fee  to  the  plaintiff? 

Obj.  It  was  not  a  good  devife  of  fuch  remainder,  bccaufe  the 
fame  could  not  veft  in  the  dcvifcc  upon  the  death  of  the  tefta- 
tor  ;  and  it  being  a  remainder  in  fee,  cxpedant  upon  a  leafe 
for  years,  the  freehold  would  be  in  abeyance,  which  the  law 
would  not  fufier ;  and  that  the  freehold  or  remainder  in  fee 
would  not  veft  before  Michaelmas  then  next  after  the  teftator^s 
death,  becaufe  the  particular  eftate  devifed  for  five  years  was 
not  to  begin  or  take  effefi  until  that  time. 

But  adjudged,  that  this  was  a  good  devife  of  the  remainder 
in  fee ;  for  tho'  it  was  admitted,  that  a  freehold  could  not  ex- 
pect, or  be  in  abeyance,  yet  in  that  cafe,  the  freehold  and 
fce-fimple  defcended,  and  vefted  in  the  heir  at  law  till  MtchaeU 
nuu^  and  fo  was  not  in  abepnce,  and  this  made  the  devife  of  f  4c  1 
the  fee-fimpte  after  Michaelmas  good. 

Now  both  thefe  cafes  manifeflJy  fliew,  that  in  fuch  executory 
devifes,  die  legal  eftate  defcends  to  the  heir  at  law,  till  the 
time  appointed  comes  for  the  executory  devife  to  take  tStOt 
10  poflefliony  and  that,  in  the  mean  time,  there  is  no  legal 
efta£e  in  tht  devifee ;  the  plain  confequence  of  which  is,  that 
he  cannot  grant  over  any  legal  eftate,  but  that,  during  that 
time,  the  ownerihip  of  the  eftate  is  locked  up,  and  become 
unalienable. 

,  Tlien  the  queftion  comes  to  be,  how  long  the  law  will 
aOow  that  the  ownerfiiip  of  an  eftate  fliall  be  thus  intirely 

D  2  locked 
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Oo**^.       locked  up,  or  for  how  long  time  an  executory  devife  will  hc 
{ien&icted  tb  wut  and  expeA? 

And  this  queftion  feenls  in  a  great  meafure  to  hare  been  de<i* 
termined  in  the  cafe  of  Scattergood  and  Edge^  Sa/L  229.  where 
it  is  faid  by  the  Court,  that  twenty,  nay  thirty  years  have 
been  allowed  a  reafonable  time  for  the  commencement  of  an 
executory  devife,  which  feems  to  imply,  that  no  more  than 
thirty  years  would  be  allowed. 

But  can  it  ever  be  maintained,  that  a  devife  of  lands  to  y. 
S.  and  his  heirs,  to  commence  and  take  cffeGt  500  years  after 
the  death  of  the  teftator,  would  be  allowed?  or,  to  bring  it 
nearer  to  the  principal  cafe,  that  a  devife  to  the  firft  fon  of 
Thomas  Gore  to  be  begotten  in  tail  male,  to  commence  and 
take  effeft  500  years  after  the  death  of  the  teftator,  would  bo 
good  ? 

Surely,  If  a  devife  to  a  man  in  effe  in  fee,  to  take  efieS  and 

[    46   ]        conuncnce  500  years  after  the  death  of  the  teftator,   be  void^ 

a  devife  in  fee,  or  in  tail  to  the  firft  fon  of  Thomas  Gore  then 

not  born,  to  commence  500  years  after  the  teftator's  deaths 

muft  be  at  leaft  equally  void. 

And  yet,  in  efFeft,  this  is  the  prefent  cafe,  with  this  dif- 
ference only,  that  in  the  principal  cafe,  the  firft  fon  of  Tho^ 
mas  Gore  (if  the  devife  to  him  were  good)  would  have  his 
chance  of  coming  td  his  eftatc  fooner,  in  cafe  the  truftees  for 
the  precedent  term  of  500  years  fliould  ever  forfeit  their 
term  \  whereas  in  the  cafe  I  laft  put,  the  executory  devife  muft 
wait  until  the  500  years  term  (hall  have  ended  by  effluxion  of 
time« 

Though  certainly  thefe  very  unfikely  and  improbable  ac- 
ci4mt8  for  the  (hortning  of  a  term  of  500  years,  will  never 
bfc  fo  f ar  regarded,  as  to  make  good  fuch  remote  executory 
devifes  to  conmience  500  years  after  the  death  of  the  teftator^ 
upon  a  fuppofi^n,^  that  fuch  foreign  contingencies  might 
happen ;  and  that  during  all  the  whole  term  of  500  yean^ 
the  ownerfliip  of  the  eftate  is  to  be  unalienable,  until  that 
foreign  contingency  of  the  termors  forfeiting  their  term  does 
happen. 
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To  bring  the  cafe  ftill  nearer,  if  the  hw  be,  as  I  humbly        Con  «. 
infift  it  is,  that  every  executory  devife  is  to  be  taken  as  an 
oriciiial  dcvife,  intirely  independent  on  any  precedent  term  or 
cftatc  giTcn  by  the  will : 

Then  the  cUe  will  be  the  fame,  as  if  the  precedent  term  of 
50Q  years  given  by  the  will  to  the  truftees,  had  been  of  other 
fands  ;  wherefore  I  would  beg  leave,  upon  .that  fuppofitiony 
to  put  the  cafe  thus  :  (vfz.)  that  the  teftator,  in  the  principal 
cafe,  had  been  feifcd  in  fee  of  the  two  manors  of  Ds/e  and 
SJtf  and  haddevifed  his  manor  of  Dale  to  truftees  for  500        [  47  ] 
years,  and  by  the  fame  will  had  devifed  his  manor  of  Sa/e  to 
die  firft  fon  of  Thomas  Gore  to  be  begotten  in  tail  male,  to 
oommence  and  take  effca,  from  and  after  the  determination 
of  the  500  years,  which  the  teftator  had  before  devifed  to  the 
truftees  in  the  manor  of  J)ale. 

In  this  laft  cafe,  the  firft  fon  of  Thomas  Gore,  and  devifee  of 
die  manor  of  Saie^  would  have  the  benefit  of  the  contingency 
s(  the  truftees  forfeiting  the  500  years  term  }  but  furely  the 
derife  in  this  cafe  to  the  firft  fon  of  Thomas  Gore  in  tail,  tho' 
vidi  the  benefit  of  the  chance  of  the  truftees  forfeiting  their 
tem,  would  be  void  neverthelefs,  as  having  too  remote  a 
GDmmencement. 

So  that  (as  I  apprehend)  in  the  principal  cafe,  no  legal  or 
lEenable  eftate  vefting  in  the  firft  fon  of  Thomas  Gon  until  the 
iktermination  of  the  500  years  term,  and  during  the  con« 
dnaoce  of  fuch  whole  term  the  eftate  of  the  prenufies,  and 
Aeowncrfliip  thereof,  being  intirely  locked  up,  this  is  a  plain 
perpetuity,  and  a  void  executory  devife  to  the  firft  fon  of  Tbo^ 
mu  Gore. 

Befides,  there  is  another  reafon,  why  this  devife  cannot 
take  cSt£k  as  an  executory  devife  ;  and  that  is,  that  in  this 
ok  the  freehold  of  the  premifles  cannot  defcend  to  the  heir 
at  law  of  the  teftator,  there  to  wait  until  the  executory  devife 
takes  ctkSt.  The  only  reafon,  and  only  foundation  of  rea« 
ion,  that  can  be  given  for  the  maintaining  of  thefe  executory 
denies  of  a  freehold  or  inheritance,  where  there  is  no  di£« 
pofition  by  the  will  of  the  freehold,  in  the  mean  time,  and 
ttodl  the  executory  devife  (liall  take  eSe£^,  is,  that  the  firee- 
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Ooti  <r.        hold  and  fcc-fimplc  of  the  prcmiflcs  are  •  in  the  mean  time  to 
r  ^ .  g  'i        dcfcehd  to  the  heir  at  law  of  the  teftator. 

And  this  is  the  anfwer,  the  only  anfwer  made  to  the  ob- 
jcftion  againft  executory  devifes,  and  which  dUierwife  would 
be  a  fatal  one ;  for  otherwife,  and  were  it  not  for  this  anfwer, 
where  the  devife  is  to  one  for  years,  with  remainder  to  an 
unborn  perfon  in  tail  or  in  fee,  there  the  freehold  of  the  ptc- 
niiiTes  would  be  in  abeyance,  which  the  law  will  not  permit. 

But  in  the  principal  cafe,  the  freehold  of  the  premifles  can-4 
not  defcend  to  the  heir  at  law  of  the  teftator,  becaufe  it  is  de- 
vifed  away  from  fuch  heir  at  law,  to  the  teftator's  fecond  fon, 
Edward  Gore. 

And,  the  freehold  of  the  premifles  being  adJually  vefted  and 
fixed  in  the  faid  Edward  Gore^  it  cannot  be  deveftcd  and 
fetched  back  again  out  of  him,  and  carried  to  the  firft  fon  of 
Thmas  Garey  when  born  :  and  tlierefore. 

In  tliis  cafe  the  executory  devife  to  the  firft  fon  of  Thomas 
Gore,  to  be  begotten,  is  void. 

Now.  as  to  this  point,  I  would  not  fuppofe  the  devife,  in 
this  cafe,  by  the  teftator  to  the  truftees,  to  be  for  fo  long  a 
term  as  500  years,  but  I  will  take  it  to  be  for  fome  fliorter 
term,  after  which  an  executory  devife  may  commence ;  as  for 
inftance,  a  term  for  five  years  only. 

And  then  the  cafe  would  be  thus :  the  teftator  devifes  the 
premifles  in  queftion  to  truftees  for  five  years,  and  from  and 
after  the  determination   of  that  term,  to  the  firft  and  other 
fons  of  Thomas  Gorcy  to  be  begotten  in  tail  male,  fucceflJvcly, 
[  49  ]  remainder  to  Edward  Gore  tlie  teftator's  fecond  fon  for  his  life, 

and  fo  to  his  firft  born,  ^c.  with  remainder  to  feveral  other 
perfons  for  their  lives,  and  to  their  fons  in  tail,  with  remain- 
der to  the  right  heirs  of  the  teftator. 

Now  when  the  teftator  has  devifed  the  premifles  in  queftion 
to  truftees  for  a  term  of  years,  and  from  and  after  the  deter- 
mination thereof,  to  the  firft,  i^c.  fon  of  Thomas  Gore^  to  be 
^gotten  in  tail  male : 

As  an  eftate-tail  is  as  much  a  particular  eftate  (Gnce  the 
ftatute  de  dotiis)  as  an  eftate  for  life  is,  I  take  it,  that  the 
teftator  has  in  fuch  cafe  a  power  to  devife  or  difpofe  of  by  his 
will,  the  remainder  In  f^e  expeftant  upon  this  executory 
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deirifc  in  taU^  in  the  fame  manner,  as  if  the  executory  devifc       Con  v. 
to  die  firft  fon  of  Thomas  Gon^  Uc,  had  been  for  his  life  only ; 
and  in  this  cafe,  the  teftator  having  by  his  will  devifed  over  the 
icnaindcrexpedant  upon  this  executory  devife  in  tail,  unto 
F4\vmvd  Gnre  the  teftator's  fecond  fon,  for  his  life,  with   fe- 
veral  remainders  over,  this  not  only  prevents  the  eftate  from 
defcending  to  the  heir  at  law,  in  aid  of  the  executory  devife, 
bat  it  fecms  pretty  clear,  that  the  remainder  over  devifed  to 
EihmardGore  for  his  life,  is  a  veiled  ren>ainder,  and  a  fixed 
eftate  of  freehold  in  him,  which  by  virtue  of  the  will  he  takes 
bypurchafe;  and,  if  fo,  then  this  remainder  and  freehold  be- 
ing <moe>efted  m  Ednoard  Gore  the  tefta tor's  fecond  fon,  can- 
not be  devefted,  or  fetched  back,  or  give  way,  on  the  birth  of 
Ae  firft  fon  of  Thomas  Gore. 

I  look  upon  th4S  cafe   to  be  the  fame,  as  if  the  devife  had 
been  to  the  truftees  for  a  term  of  years,  and  from  and  after  the 
dctennination  thereof^  to  the  firft  fon  of  Thof/ws  Gore^  to  be 
bqocten,  in  tail  male,  with  remainder  to  Edward  Gore^  the        [  50  1 
teftator^s  fecond  fon,  infee^  inftead  of^ir  life  only. 

In  wbith  cafe  no  eftate  whatfoever  could  defcend  to  the  tef- 
tMor^s  heir  at  law,  in  aid  of,  and  to  make  way  for  the  execu- 
tDry  devife  to  the  firft-  fon  of  Tlxmias  Gore,  at  tlic.timc  he 
ftould  be  intitled  to  the  fame. 

And  I  do  not  fee  any  difference,  as  to  this  point,  whether 
db  fee-fimple,  or  only  the  freehold,  is  devifed  away  from  the 
bdr  at  la^;  for  in  either  cafe,  the  executory  devifc  to  tlie  firft 
ip  of  Thpmas  Gorr  to  be  begotten  will  fail. 

I  would  own,  if  the  teftator  had  devifed  the  preniifcs  to  the 
truftees  for  five  years,  and  from  and  after  the  determination 
of  diat  eflate,  to  the  firft  fon  of  Thomas  Gore,  to  be  begotten, 
in  fee  Gmple,  inftead  of  an  eftate -tail,  here  no  remainder  could 
have  been  limited  over,  and  the  fee-fimple  would  have  defcend- 
cd  to  die  heir  at  law  of  Ae  teftator,  in  aid  of  the  executory 
devife,  and  to  give  way  to  it,  when  at  the  time  appointed,  it 
Aootd  take  cfkfk. 

So  if  the  devife  had  been  to  truftees  for  the  term  of  five    ^ 
years,  and  from  and  after  the   determination  thereof,  to  the 
firft  fon  of  Thomas  Gore  to  be  begotten  in  tail  male,  without 
deviling  any  reniiainder  over  -,  here  alfo  the  fee-fimple  would 
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^Go^k'*       ^^^^  dcfccndcd  to  the  heir  at  law  of  the  tcftator,  in  aid  of  the 
executory  devife,  when  it  (hould  take  cfkCt. 

So  if  the  devife  over  had  been  to  the  right  heirs  of  the  tef- 
tator,  which  would  be  a  void  devife,  becaufe  the  heir,  in  fuch 
cafe,  would  be  in  by  defcent. 

r  ^  I  I  But  it  is  quite  otherwife  where,  after  this  executory  devife 
in  tail,  the  remainder  for  life  is  devifed  over  to  one  in  efff  and 
capable  of  taking,  as  here  it  is  to  Edward  Gore  the  teftator'g 
fecond  fon,  in  regard  the  freehold  being  thereupon  once  vett- 
ed in  him,  cannot  be  fetched  back  again,  or  give  way  to  the 
after-born  fon  of  Thomas  Gore. 

This  is  the  known  difference,  as  to  this  point,  betwixt  aa 
eftatc  vefted  by  purchafe,  and  an  eftate  vefted  by  defcent :  as 
if  lands  were  granted  to  J.  for  life,  the  remainder  to  the  right 
heirs  of  B.  and  B-  has  ifTue  a  daughter,  and  dies  leaving  his 
wife  e/i/tenl  with  a  fon  who  is  afterwards  bom,  the  daughter 
claiming  by  purchafe  fhall  retain  the  lands  againft  the  pofthu- 
mous  fon. 

But  if  thefc  lands  had  been  granted  to  B.  and  his  heirs, 
and  B.  had  died  leaving  a  daughter,  and  his  wife  rnfieni  with 
a  fon  who  is  afterwards  born,  her  title  being  by  defcent,  ftall 
give  way  to  that  of  the  fon.  i  Co.  95,  Shelljh  cafe.  3  Ca, 
61.  h.  Lincoln* s  college  cafe. 

So  in  the  prefent  cafe,  where  the  rcverflon  in  fee  defcends 
to  the  heir  at  law,  it  ihall  give  way  to  the  executory  devife, 
whenever  the  fon  of  Thomas  Gore  (hall  become  entitled  ;  but 
on  the  other  hand,  where  the  remainder,  after  this  execu- 
tory devife  to  the  firft  fon  of  Thomas  Gore  in  tail,  is  devifed 
over,  and  vefted  as  by  purchafe,  fuch  remainder  cannot  be 
fetched  back,  nor  will  it  give  way  to  an  executory  devife  on  a 
fubfequent  birth. 

Nor  do  I  know  a^ny  precedent  or  cafe  adjudged,  where  there 

r  52  ]       Is  a  devife  for  years,  and  afterwards  an  executory  devife  in  tail 

or  for  life,  and  after  that  a  remainder  over  for  life,  or  in  fee, 

to  a  perfon  in  effe^  where  fuch  an  executory  devife  is  allowed 

good. 

In  the  cafe  of  Scatiergpod  verfus  Edge  {Sali.  uhifttpra)  the 
[^^evife  is  to  one  for  eleven  yearsj  and  afterwards  an  executory 

4cvifc 


De  Term.  S.  Trin.  1722.  $* 

devifc  in  tail,  (as  was  endeavoured  to  be  made  out)  but  the  re-        ^^*  •• 
mainder  was  there  to  the  right  heirs  of  the  tcftator,  fo  that  the 
Tcrerfion  in  fee  defcended  to  the  heir  at  law,  in  aid  of,  and  to 
give  way  to  the  eicecutory  devife  :  whereas, 

Here  the  remainder  is  dcvifed  from  the  heir  at  law,  and  given 
Id  Edward  Gore  the  teftator's  fecond  fon ;  and  if  no  cafe  has 
gone  fo  far^  the  Court  will  not  (I  prefume)  carry  this  cafe  fur- 
ther than  any  former  cafe  of  the  like  nature,  in  favour  (as  has 
been  (aid,  of  fo  inconvenient  an  eftate. 

But  further,  there  is,  in  the  principal  cafe,  another  reafon 
why  there  (honld  not  be  any  conftrudion  made  for  the  de<- 
icending  of  the  fredbold  of  the  premiifes  to  the  heir  at  law, 
there  to  wait  vndl  the  executory  devife  to  the  firft  fon  of  7^9- 
mas  Gere  (hall  take  efied,  viz. )  becaufe  if  the  freehold  of 
die  premifles,  upon  the  teftator's  death,  (hall  be  conftrued  to 
deCrend  to  his  heir  at  law  (who  is  the  teftator's  eldeft  fon 
fbmasGori^) 

This  willmeige  and  deftroy  the  rent-charge  of  50/.  per 
arnnm^  devifed  to  his  eldeft  fon  by  the  fame  will,  and  out  of 
dbe  £une  lands. 

And  as  to  this  the  cafe  in  (hort  is,  the  teftator  devifes  his 
lands  to  truftees  for  500  years,  in  truft  to  pay  50  /.  per  annum 
to  his  eldeft  fon  Thomas  Gore  for  his  life,  but  with  an  exprefs 
power  to  his  faid  eldeft  fon,  to  diftrain  upon  part  of  the  pre- 
inifles  for  this  50/.  per  annum  rent-charge,  and  after  the  deter*  [53  3 
mioation  of  the  500  years  term,  then  to  the  firft  fon  of  Tho' 
mus  Gore  to  be  begotten  in  tail  male. 

Now  it  cannot  be  faid,  that  this  rent  charge  of  50  /.  per 
tfffiu/in  to  TJomox  G^^,  is  only  a  truft  on  the  500  years  term, 
becaufe,  as  there  is  an  exprefs  power  given  by  the  will  to  Tho^ 
wnas  Gore  to  diftrain  upon  the  premiifes  for  this  50/.  per  atinum^ 
ffacfc  words  alone  make  it  a  rent-charge  to  him  ifibing  out  of 
the  lands;  fo  in  XiV.  {fcB.  21 8.]  it 'is  faid,  that  granting  a 
power  to  one  to  diftrain  on  land  for  any  annual  fum,  creates  a 
leot-charge. 

Then  the  teftator's  eldeft  fon  Thomas  Gore  having  a  legal 
fide  to  this  rent-charge  of  ^  o  /.  per  annum y  if  the  freehold  of  the 
iame  land  out  of  which  the  rent-charge  iffues,  be  conftrued 
t#  defceiid  to  him^  thi^  will  merge,  and  deftroy  the  rent- 
charge 
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<^«  ^.  chai^  created  by  the  fame  will ;  for  it  is  wholly  inconfiAent^ 
for  the  fame  perfon  to  have  the  land  itfelf,  and  the  rent  ifiu- 
iug  Out  of  the  land  ;  and  I  take  it>  that  the  legal  eftate  of  the 
land  being  devifed  to  truftees  for  years  only,  wiU  not  prevent 
the  merger  of  the  rent,  but  as  the  freehold  of  the  land  is  in 
Um  that  claims  the  rent,  the  latter  muft  be  extin£t :  as  if  the 
cafe  were,  that  jt.  has  a  rent  of  20  /•  per  annum  ifluing  out  of 
land,  and  die  owner  of  the  land  were  to  devife  the  land  to 
y.  S.  for  years,  remainder  to  A.  (that  had  the  rent)  for  life,  it 
jf.  agrees  to  and  accepts  this  devife,  the  rent  is  gone,  for  the 
freehold  of  the  rent  ism^rged,  fo  that  jf.  cannot  have  an  eftate 
for  life  in  the  rent ;  and -other  eftate  he  cannoC  have  therein,  in 
xcgstrd  no  other  eftate  was  granted  him,  and  he  cannot  have  an 
eftftte  without  a  donor  or  grantor^and  fo  the  rent  is  gone. 

r  (4  1  Wherefore  this  conftru£lion  of  the  freehold  of  the  premtiies 

defcending  to  the  teftator's  eideft  fon  and  heir,  and  thereby 
merging  the  rent-charge  of  ^oL  per  annum  given  by  the  fame 
will,  fhould  be  avoided,  without  an  abfolute  necefiity  for  it  ^ 
»id  here  is  no  necei&ty  for  it,  forafmuch  as  the  land  may  very 
properly  and  reafonably  be  conftrued  to  go  over  to  tho  tcfta* 
tor's  fecond  fon  the  next  remainder-man,  a  perfon  in  ejfe^  and 
capable  of  taking. 

So,  that,  in  the  prcfent  cafe,  there  fcems  to  be  no  founda- 
tion to  fuppofe  the  freehold  of  the  premiflcs  in  queftion  to  dc- 
fcend  to  the  teftator's  heir  at  law,  there  to  wait  till  tlie  execu- 
tory devife  (hall  take  effed. 

And  without  fuch  defcent,  there  is  as  little  foundation  t# 
maintain  this  devife  over  to  the  firft  fon  of  Thomas  Gore  to  be 
begotten  in  tail  male,  to  be  good  as  an  executory  devife. 

I  (hall  infift  only  on  one  other  reafon,  why  this  devife  over 
of  the  premifles  to  the  (irft  fon  of  Thomas  Gore  to  be  begotten, 
cannot  operate  as  an  executory  devife  ;  and  that  is,  becaufe  it 
is  devifed  by  way  of  remainder. 

The  devife  is  to  truftces  for  500  years,  and  from  and  after 
the  determination  of  that  eftate,  then  to  the  ufe  of  the  (irft, 
^f .  fon  of  Thomas  Gore  to  be  begotten  in  tail  male  fucccf- 
fively. 

This 
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This  is  a  plain  devife  of  a  remainder,  a  dcvife  by  vTzy  of  re-       ^^*  ^ 
mainder  to  the  firft  fon  of  Thomas  Gore,  tsfc. 

Nowtheic  are  tl^  plaineft  difierences  between  the  natures  of       C  55  J 
a  remainder^  and  that  of  an  executory  devife- 

xj^  There  cannot  be.  a  remainder  without  a  particular 
cftate  ;  but  there  may  be  an  executory  devife  without  any 
particular  or  precedent  eftate. 

^jy  A  remainder  is  fubjeft  to  be  difcontinued,  devefted  or         ^ 
difplaoed  by  feoffment  or  fine,  or  to  be  barred  by  a  recovery. 

But  an  executory  devife  cannot  be  barred  by  recovery,  nor 

^fcpPtinucd>nor  fo  much  as  dlfplaced,  or  turned  to  a  right  by 

afty  fcofinent  or  fine  ;  for  wherefoever  the  land  which  is  fub« 

jeded  to  this  executory  devife  is  conveyed,  it  pailes  with*  this 

dog  chained  to  it ;  fo  that  it  is  very  reafonable  to  infift,  that 

vbcreaneftateis  conveyed  as,  or  by  way  of  a  remainder,  there  it 

fluU  not  not  operate  as  an  executory  devife,  efpecially,  if  there 

be,  (as  ia  this  cafe  there  was)  at  the  time  of  making  the  will, 

a  poffilnfity  that  it  might  veft  as  a  remainder,  by  the  birth  of  a 

ioiiinthel]£e-time  of  thcteftator,  and  after  the  making  th^ 

win 

And  in  this  obje&ion  lam  warranted,  tho'  not  by  any  refolu^ 
tioQ,  yet  by  an  opinion,  and  that  a  very  great  one  ;  it  is  that 
<rf  Lord  Chief  Jufticc  Hoit^  and  the  reft  of  the  judges,  in  a 
cafe  which  has  been  cited,  but  I  think  this  part  of  it  hot  taken 
notice  of;  I  mean  the  cafe  of  Goodright  and  Cormjb^  reported 
(tho'but  (hortly)  in  i  Salk.  226.  The  cafe,  as  there  report* 
ed,bthus: 

One  Knowling^  feifed  in  fee  of  lands,  devifes  them  to  his 
tUcft  fon  John  for  fifty  years,  if  he  fo  long  live,  and  then  fol-  [56] 
W  thcfe  words,  **  and  as  for  my  inheritance  after  die  term, 
*  I  do  devife  the  fame  to  the  heirs  male  of  the  body  of  my 
^  ddeft  fon  John^  and  for  default  of  fuch  iifue,  to  my  youngeft 
"  bvL  Richard.'*  Refolved,  that  the  devife  of  the  remainder 
to  the  heirs  male  of  the  body  of  the  teftator's  eldeft  fon  John 
was  Toid  as  a  remainder,  for  want  of  a  freehold  to  fupport  it. 

And  the  Lord  Chief  Juftice  Holt,  together  with  the  reft  of 
the  Judges,  likcwifc  held,  that  this  devife  to  the  heirs  male  of 

the 
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^"/'  ^^  ^^^  ^^  ^^^  teftator's  eldcft  fon  Joba,  cxpcflant  on  thts 
term  of  fifty  years,  could  not  operate  as  an  executory  devife  5 
and  one  of  the  rcafor.s  given  ftwr  it  was,  f  becaufe  it  was  dc- 
Yifcd  as  a  remainder ;  indeed  another  reafon  added  to  it  was, 
becaufe  it  was  limited  /^r  verba  de  prafmti ;  {o  that  each  of 
them  was  held  for  a  reafon  why  the  devife  in  tliat  cafe  couU 
not  operate  as  an  executory  onc9  and  one  of  them  was»  be* 
caufe  it  was  devifed  by  way  of  remainder. 

BeGdes,  tliis  I  may  obferve  upon  the  cafe  as  reported  by  SaUt. 
(and  which  in  fa£l  were  the  words  of  die  will  in  that  cafe,) 

That  the  words  there  infifted  upon,  to  make  an  executory 
devife  to  the  heirs  male  of  the  body  of  the  teftator's  fon  J^n^ 
are  much  more  proper,  and  much  more  adapted  for  an  execuf- 
tory  devife,  than  the  words  of  the  will  in  the  principal  cafe  : 
tn  the  cafe  of  Goodright  and  Cornijb,  the  teftator  devifes  his 
lands  to  his  ekieft  fon  John  for  fifty  years,  if  he  ib  long  live  ; 
(  57  ]  ^^'^  follow  thefe  words,  *\  and  as  for  my  inheritance  after  the 
<^  faid  term,  I  do  devife  the  fame  to  the  heirs  male  of  my 
**  eldeft  fon  Johm  .•**  now  thefe  words  in  the  will  are  proper 
words  to  introduce  a  new  original  executory  devife ;  and  yet 
it  was  rcfolved  that  they  fliould  not  operate  as  an  executory 
devife  \  and  one  of  the  reafons  given  was,  for  that  they  im- 
ported a  devife  of  a  remainder;  whereas^ 

In  the  principal  cafe,  where  the  devife  is  to  truftees  for  500 
years,  and  from  and  after  the  determination  of  that  e(late> 
then  to  the  firft  fon  of  the  body  of  Thomas  Gore  to  be  begot- 
ten in  tail  male,  furely  no  words  can  be  more  proper,  na 
words  more  natural  to  exprefs  a  limitation  of  a  remainder^ 
than  to  fay,  from  and  after  the  determination  of  thcprt^cedcut 
cftate  for  years. 

And  if  the  words  of  the  will,  in  the  cafe  of  Gdodright  and 
Corni/hy  (hall  be  looked  upon  fo  much  to  import  a  limitation 
of  a  remainder,  as  for  that  reafon  to  hinder  the  devife  from 
ever  operating  as  an  executory  devife. 


f   Sed  Vide  1  Salk.  Where  the  opinion  of  the  Courtj  asto  this  point,  is  laid 
down  with  feme  uncertainty. 

The 
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The  words  in  the  principal  cafe  much  more  plainly  import  ^^^  ^* 
^  finutation  of  a  remainder,  and  therefore,  according  to  the 
opimon  in  Salk.  are  not  to  be  cOnftrued  to  operate  otherwife 
than  as  a  rem^uhder.  Vdr  which  neafon,  in  my  appreheniion, 
tins  dcrifeovet,  in  the  principal  cafe,  to  Ac  firft  fon  of  Tho* 
mffsGore  to  be  begotten  in  tail  male,  is  void,  and  cannot  take 
tSkCt  as  an  executory  devife. 

I  (hall  only  add  one  thing  more,  and  that  is  touching  the  in- 
tendon  of  the  teftator  in  this  cafe,  which  has  been  pretty  much 
infifted  upon  by  the  other  &de,  as  well  in  diis  court,  aS  in  the 
conn  book  whence  the  cafe  comes* 

It  is  objeded,  that  the  intention  of  the  teftator  in  this  cafe^       [  ^8  1 
and  in  his  willtoo^isin  favour  of  the  fonsof  his  eldeft  fon  Th^ 
mgt  Gore^  and  that  thefe  fons  of  the  teftator's  eldeft  fon  (hould 
have  preference  to  the  teftator's  younger  fons. 

And  perhaps  this  might  be  the  teftator's  intention ;  nay, 
{ttfgd&ag  it  was,  yet  every  man's  intention  in  a  will,  as  well 
as  in  a  deed,  muft  be  conformable  to  the  rules  of  law,  or  elfe 
it  is  to  be  rejedled. 

If  the  teftator  (as  here  he  feems  to  have  done)  intended  to 
derifehis  eftate  in  fuch  a  manner,  as  that  the  freehold  thereof 
flKrald  be  in  abeyance  \  this  intention  is  contrary  to  the  fettled 
nksof  law,  and  muft  be  rejeded. 

If  the  teftator  intended  (as  here  he  feems  to  have  done)  to 
make  an  executory  devife,  which  is  not  to  take  effect  within 
chat  compafs  of  time  which  the  law  prefcribes  for  that  purpofe; 
this  is  contrary  to  law,  and  fuch  intention  muft  not  take  place. 

If  die  teftator  intended  (as  here  he  plainly  did)  that  the  free^ 
b)U,  vefted  in  a  remainder-man,  (the  teftator's  fecond  fon  Ed^ 
^Bori  Gore)  fliould,  after  it  was  thus  vefted  and  fettled,  be  de« 
vefted  and  fetched  back  again,  to  give  way  to  a  fubfequent 
Wdiof  aprior  remainder-man*,  this  intention  is  contrary  to  the 
dbUiAed  rules  of  law,  and  therefore  muft  not  prevail. 

I  would  fuppofe  the  fa£ls  in  the  prefent  cafe  to  have  hap- 
pened thus  :  as  the  devife  is  to  truftees  for  500  years,  and  af- 
terwards to  the  firft,  fcfr.  fon  of  Thomas  Gore  to  be  begotten  in 
tail  mak,  fucceflively,  with  remainder  to  the  teftator's  fecond 
&&  AhHTii/i^^r/ for  lifeiwithxcmaiaders  over  ^^«/ the  will  ^  t  59  4 

I  would 
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I  would  fuppofe,  for  argument  fake,  that  this  firft  fon  ot  ^siac 

Thomas  Gore  (hould  take,  and  that  he  had  entered  upon, 'and  .>Qf^ 

enjoyed  the  eftate,  fubje£l  to  the  500  years  term,  and  that  af- 
terwards die  firft  fon  of  Thomas  Gore  fliould  die  without  iffuc,  ^-^^'^ 
and  without  leaving  any  brother  then  in  being,  fo  that  then  Ed* 
ward  Gore  tiic  fecond  fon  of  the  teftator,  as  being  the  next  re- 
mainder-man, hid  entered,  and  that  afterwards  Thomas  Gore 
the  teftator's  eldeft  fon  had  had  another -(pofthumous)  fon  : 

There  would  be  no  colour,  nor  would  it  be  contended  for^  '**^ 

if  this  were  the   fa£l,  that  this  fecond  fon  of  Thomas  Gore^  to  ^' 

bom  out  of  time  (as  I  may  fay)  born    after  his  brother's  death  -f  - 

without  ifltie,  and  after  tiie  freehold  is  gone  over  to  the  next  re-  13^ 

mainder-man,ihould,notwitliftanding,bcintttledto  thiscftate.  Uis: 

And  yet,  in  that  cafe,  the  intention  of  the  teftator  is  as  plain,  ~ 

and  by  the  fame  words  is  cxprefled  to  be,  as  much  in  favour  ^_ 

of  the  fecond  fon  of  Thomas  Gorey  as  of  his  eldeft  fon,  and  that  -^ 

every  fon  of  Thomas  Gore  (hould  take  in  his  turn,  in  prefe- 
,*         rence  to  the  younger  fons  of  the  teftator. 

But  ftill  this  intention  being  contrary  to  law,  is  not  to  be 
regarded. 

But  as  this  will  is  penned,  there  is  very  little  room  to  argue 
r  60  ]  ffom  the  intention  of  the  teftator,  in  favour  of  the  fons  of 
Thomas  Gore  the  teftator's  eldeft  fon ;  becaufe  he,  that  argueS' 
for  the  intention  of  the  teftator  in  this  part  of  the  will,  muft 
argue  againft  what  is  the  plain  intention  of  the  teftator  in 
another  part  of  the  will ;  he  that  argues  to  make  this  a  good 
executory  devife,  in  favour  of  the  firft  fon  of  Thomas  Gorey 
muft,  in  order  to  make  good  this  executory  deviie,  endeavour 
to  prove,  that  the  premiiRes,  on  the  death  of  the  teftator,  did 
defcend  to  his  heir  at  law,  (viz.)  his  eldeft  fon  Thomas  Gore, 
to  wait  there,  until  the  executory  devife  fhould  take  place. 

But  nothing  can  be  more  againft  the  intention  of  the  teftator 
than  this  would  be :  for  the  teftator  in  his  will  declares  his  in- 
tention, in  the  plaineft  manner,  and  in  the  moft  exprefs  words, 
to  be  that  his  eldeft  fon  and  heir  Thomas  Gore  ihall  only  have  « 
rent-charge  of  50  U  9,  year  out  of  his  lands. 

Nay,  not  only  fays  fo  by  his  will,  but  gives  his  reafbiis 
for  it,  viz.  that  his  eldeft   fon  Thomas  Gore  would  have' 
^,  another 
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»iother  dUte  upon  his  death,  of  400/.  per  annum  in  WtUs  :        ^J^^ 
alfo  for  that  the  teftator  had,  before   that  time,  fupplied  hit 
fon  and  heir  with  diTers  61ms  of  money. 

Now  when  the  teftator  has  exprefsly  faid  by  his  will,  that 
his  ddeft  fon  and  heir  fliaU  have  no  part  of  his  lands : 

The  odter  fide,  who  at  the  fame  time  muft  admit  they  argue 
for  die  intention  of  the  teftator,  muft  infift,  contrary  to  this 
intention,  diat  the  freehold  and  fee-fimple  of  aU  the  teftatoi's 
-land  fliall  defcend  to  him  at  the  teftator's  death  $  and  whik 
the  teftator  fays,  that  his  eMeft  fon  fliall  have  a  rent-chaige 
of  fo  L  per  annum  out  of  his  eftate,  the  other  fide  who  are 
ftill  maintaining  the  intention  of  the  teftator,  muft  fay,  that  the  .  I  61  J 
ddeft  ion  of  the  teftator  cannot  have  this  rent-charge  of  50  /• 
peraanum^  that  being  merged  by  the  defcent  of  the  land  upon 
him#  All  which  are  inconfiftencies,  and  therefore  doubtlefs, 
whatever  was  die  intenrion  of  the  teftator  in  this  cafe,  it  muft 
be  rejeded,  not  only  as  repugnant  to  the  ruka  of  law,  but  ia^ 
deed  as  inconfiftent  with  itfelf. 

As  to  the  other  qucftion,  which  is  likewifc  fent  to  your  lord- 
fiiips  for  your  opinion,  (t«z.)  in  whom  the  freehold  of  the  pre- 
mifles  veftcd  upon  the  death  of  the  teftator  i 

I  take  this  to  be  entirely  depending  upon  die  former  quef- 
noQ  I  for  if  the  devife  over  of  the  premifles  expe£^ant  upon 
thb  term  of  500  years  to  the  firft,  faff,  fon  of  Thomas  Gore  to 
be  begotten,  be  a  void  devife,  as  we  have  endeavoured  to 
prove  it  is,  then  it  necefTarily  follows,  that  the  next  remainder 
fabfequent  to  this  void  devife,  which  is  the  devife  to  the  tef- 
tator's  feoond  (on  Edward  Gore,  muft  take  place,  and  confe- 
quendy  the  freehold  of  the  premi&s,  upon  the  teftator's  death, 
muft  then  veft  in  the  teftator's  fecond  fon  Edward  Gere  \  this 
is  to  plain  a  confequence,  that  I  fliall  give  your  lordfliips  no 
trouble  about  it* 

Upon  the  whole  matter ;  if,  at  the  time  of  makfaig  of  this 
will  now  in  queftion,  it  was  pofBble  that  the  devib  over  to  the 
firft  fon  of  TbomasGwreto  be  begotten  in  tail  male,  might  ope- 
rate and  take  tSc€t  as  a  remainder,  as  it  plainly  might,  in  cafo 
die  firft  fon  of  Tbemas  Gor^  had  been  bom  in  the  life-time  of 
die  teftator,  which  at  the  time  of  ^laking  this  wiU  was  pofliUe ; 

If 
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%l\zJ  ^  *^  ^^  "*  difcountcnance  of  diefc  executory  devifes  hc^ 

[  ♦6z  3  ^^  whenever  a  limitation  of  an  eftate  *  might  by  any  poffi- 
bility  take  efie£l  as  a  contingent  remainder,  there  it  (hall  not 
operate  as  an  executory  devife.  As  I  toke  this  to  be  the  rule  : 

If  there  be  no  difference  in  the  legal  acceptation  of  the 
words  begotten  or  to  be  begotten^  as  I  take  it  to  be  fettled^  that 
there  is  not : 

If  this  executory  devife  cannot  take  .effefl:  or  vcft  as  a  legal 
and  alienable  eftate  upon  the^birth  of  a  fon  oi  Thomas  Gore,  but 
muft  wait  and  expe£l  until  the  term  of  500  years  is  determin- 
ed! 3S  I  conceive  it  muft : 

If  an  executory  devife  to  take  efFeft  on  the  determination 
of  a  term  of  500  years  be  a  perpetuity,  and  therefore  a  void 
devife^  as  moil  plainly  it  is  : 

If  the  rule  be,  that  an  executory  devife  of  a  freehold,  ex- 
pefiant  on  a  leafe  for  years  only,  cannot  be  good,  unlefs  in 
cafes  where  the  freehold  may  defcend  to  the  heir  at  law  of  the 
teftator,  there  to  wait  until  the  executory  devife  takes  efTcd), 
as  I  humbly  apprehend  this  to  be  the  rule  : 

If  in  the  prefent  cafe,  the  freehold  of  thfe  premifles  cannot 
defcend  to  tlie  heir  at  law  of  the  teftator,  the  fame  being  de- 
vifed  over  to  a  third  per  fon  in  ejjfe^  as  plainly  it  cannot : 

If  it  be  a  rule  in  law,  that  a  freehold  once  veiled  by  pur* 
chafe,  cannot  be  afterwards  devefted,  and  fetched  back  again, 
to  make  way,  and  give  place  on  the  birth  of  a  nearer  remain* 
dcr  pcrfon,  as  furely  this  is  the  rule : 

r  63  3  If  in  cafe  of  a  devife  over,  where  it  b  limited  by  way  of  re- 

mainder, it  (hall  not  operate  as  an  executory  devife,  which  is 
fo  held  in  the  cafe  I  have  cited  : 

If  the  courts  both  of  law  and  equity  have  all  declared,  that 
tliey  would  not  advance  an  executory  devife  one  fingle  ftep 
further  than  former  refolutions  had  carried  them  : 

And  if  what  the  other  fide  now  labour  at,  would  be  to  ex- 
tend them  further  than  evsr  yet  they  have  been  carried  j  a&  I 
prefume  it  would  be  : 

If  any  one  of  thefe  feveral  points  be  for  us,  and  we  fubmk 
whether  they  be  i^ot  all  for  us : 

Then 
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Then  wc  hope  that  your  lordfliips*  opinion  will  be  alfo  for  us^       ^«  «  ^» 
And  pray  your  judgment  accordingly  for  the  plaintiff! 

Whereupon  all  the  four  judges  of  the  King's  Bench  that 
then  were,  (w.)  Pratty  C.  J.*  Poivisy  Eyre,  and  Foriefcue 
^i^jfi/y  jufticesi  certified  their  opinions  under  their  hands, 
"  That  the  devife  to  the  eldeft  fon  of  Thomas  Gore  was  void  j 
**  that  it  could  not  be  good  as  a  remainder,  for  want  of  a  frec- 
«*  hold  to  fupport  it ;  and  that  it  could  not  take  efle£l  as  an 
"  executory  devife,  becaufe  it  was  too  remote,  (v/z.)  after  500 
•*  years."  But  Lord  Macclesfield  expreflad  fomc  diflatisfaOion 
at  this  opinion  of  the  judges,  faying,  that  tho'  the  law  might 
be  fo,  yet  the  term  of  500  years  being  but  a  truft  term,  and  to 
be  confidered  in  equity  as  a  fecurity  only  for  money,  was  not 
to  be  fo  far  regarded  (at  lead  in  equity)  as  to  make  the  de- 
vife over  void. 

After  which  the  eldeft  fon  Thomas  Gore  and  his  brother  Ed-       [  ^4  ] 
v>ari  came  to  an  agreement,  which  was  confirmed   by  the 
court. 

Afterwards  Thomas  GorehzA  a  fon  and  died,  and  the  fon  of 
Thomas  Gore  bringing  tliis  matter  over  again  in  Chancery, 
Lord  Giancellor  King  fent  it  a  fecond  time  to  the  Court  of 
King's  Bench,  where  Lord  Hardwicke  C.  J.  Page,  Probyi  and 
/./r,  juftices,  certified  their  opinion  againft  the  opinion  of  their 
predcceflbrs,  (viz.  j  *' That  this  was  a  good  executory  devife, 
"  and  not  too  remote  ;  for  that  it  mud  in  all  events,  one  way 
**  or  other,  happen,  upon  the  death  of  Thomas  Gore,  whether 
**  hefliould  have  a  fon  or  not,  and  either  upon  the  birch  of  tlie 
*'  fon,  or  upon' his  death  without  iflue  male,  the  freehold  muft 
"  Tcft.'' 

Lord  Raymond zKo  was  of  this  laft  opinion* 

lliC  two  certificates  were  in  the  words  following  . 

We  have  heard  counfel  on  both  fides  on  the  queftioii  above 
fpccified,  and  having  confidered  the  fame,  are  of  opinion,  tliat 
the  devife  of  the  manors  above  mentioned  to  the  firft  fon  of 
Thomas  Gore  is  void,  becaufe  he  cannot  take  by  way  of  re- 
tnainder,  for  that  there  is  no  freehold   to  fupport   it  ^  nor 

Vol.  IL  E  can 
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•^•^  ^^  can  he  take  by  way  of  executory  dcvife,  becauie  it  is  not  to  take 
place  within  that  compafs  of  time  which  the  law  allows  \  and 
we  are  alfo  of  opinion,  that  the  freehold  of  the  fame  manors, 
on  the  death  of  the  dcvifor,  vetted  in  Edward  the  fecond  fon. 

1722.  •  John  Pratt. 

Littleton  Powis. 

R.  Eyre. 

y.  F^rtefcue  Aland. 

t  ^5  ]  \  Upon  hearing  counfel  on  both  fides,  and  confideration  of 
this  cafe,  we  are  of  opinion,  that  the  devife  of  the  manors  of 
Barron  and  Soutbley  to  the  firft  fon  of  Thomas  Gore  is  good  by 
way  of  executory  devife,  and  that  the  freehold  of  the  faid  ma- 
nors, on  the  death  of  the  devifor,  vetted  in  his  heir  at  law. 
,  Jan.  26.  1733.  Hardwicke. 

F.  Page. 
E,  Probyn. 
tr.  Lee. 


Cafe  9.  AylifFe  v^r/its  Mr.  Juflice  Tracy. 

9  Mod.  3.  T^  H  E  plaintifFcourted  one  of  the  daughters  of  Sir  Thomas 

%•  pi,  1*5.     *        JL     Hajlewood^  and  treated  with  the  father  about  the  mar* 

50,  pi.  15,  riage  ;  the  father  confents  to  the  niarriai;e,  and  writes  to  his 

Aletterfromt      ,        ,  .     .        .  ,       ,      ,     ,  1        .  .     ./r-m*       ^  ,/». 

ftther  CO  hit        daughter,  mtimating,  that  he  had  met  the  plaintiff  Mr,  Ayliffe^ 

which  ht  afreet  ^"^  ^^^  agreed  to   give  him  as  a  portion  3000/.  which  the 

to  give  her  plaintiff  (he  faid)  fecnied  fully  to  aflcnt  to,  and  that  they  were 

aoTihi/oot*"'  to  meet  the  next  day,  when  the  affair  was  to  be  fully  conclude 

Aewn  to  the  ^j  .  ^^^  fubfcribcd  his  name  to  the  letter. 

man  who  aiter- 

wardt  married 

the  daughttr^  does  not  take  the  promifeoat  of  the  ftatute  of  frauds. 

Accordingly  they  met  and  agreed  to  the  marriage,  and  the 
fatlier  gave  money,  to  the  daughter  to  buy  her  wedding-cloaths, 
ai!d  the  wedding  day  having  been  appointed,  the  father  died 
before  that  day,  having  made  his  will  long  before  this  treaty  of 
marriage,  and  given  his  daughter  only  2000  /• 

The  daughter  did  not  (hew  this  letter  to  the  plaintiflF  her 
intended  hutt>and,  whom  die   afterguards  married,  and   th( 
2000  /•  legacy  was  paid  to  the  plaintiiT  tlie  hufl^and ;  but  h 
a  d; 
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did  not,  neither  was  he  required  to  make  any  fcttlcmcnt  on     ^I,^"'*''' 
his  wife,  but  was  a  merchant  and  freeman  of  Lotidom 

Lord  Chancellor :  This  being  no  more  than  a  communica- 
tion, has  no  ingredient  of  equity  ;  the  hufband  made  no  fet- 
tlement ;  he  did  not  know  of  this  letter,  it  being  wrote  to  the 
daughter,  and  therefore  cannot  be  fuppofed  to  have  married  in 
confidence  of  the  letter  : 

Then  he  accepted  of  the  2ooo/«  legacy  as  the  portion,  and 

at  that  time  deihanded  no  more,  and  the  other  daughter  had 

but  I  coo/,  portion. 

Difmifs  the  bill.   (I) 


(1)  This  cafe  is  very  differently  dated  ,  nothing  appears  bat  the  order  of  dif- 
in  9  Mod.  3.     In  the  Regifter's  book     miflkl,  Reg.  Lib.  A.  1721.  fol.  285. 

Vcmon  verfiis  Stephens*.  Cafe  lo. 

TH  E  plaintiff  brought  this  bill  for  a  fpecific  perform-   «  Eq.  Ca.  Ab. 
ance  of  articles  entered  into  by  the  defendant's  father   3f.*Mtideito 
Stephensy  to  the  plaintiff,  for  fale  of  the  manor  of  Wheelock  in    buy  Uo<i,  ind 

o»  A.       r  #1  •  paytpift  ofthf 

Cbejbire  for  i2oo/.  and  100  guineas.  purchafe  mo- 

ney \  afccrwardi 
he  enters  into  feveral  ordert  of  coart  to  pay  the  refidue  by  fuch  a  day,  and  ta  default  thereof  to  give 
•p  the  mrtjdes,  and  lofe  what  he  had  before  paid  }  court  will  relieve,  though  theie  orders  have  not 
been  complied  with. 

There  had  arofe  fome  difficulty  about  the  title,  and  the 
plaintiff  infilling  that  the  fame  was  not  good,  without  an  a£l 
of  parliament,  the  defendant's  father  procured  an  ad  of  par- 
liament \  upon  which  the  plaintiff  paid  part  of  the  money,  but 
making  default  in  payment  of  the  refidue,  the  defendant's 
father  brought  a  bill  to  have  the  refidue  of  the  money,  or  to  be 
difcharged  of  the  articles. 

Juft  before  that  bill  was  ready  for  hearing,  the  plaintiff  and  [  6?  ] 
defendant's  father  entered  into  an  order  by  confent,  fighed  by 
both  parties,  and  reciting  the  articles,  by  which  the  plaintiff 
agreed  to  pay  the  money  by  fuch  a  day,  or  in  default  thereof 
the  articles  to  be  delivered  up  and  cancelled,  and  the  defend- 
ant's father  to  hold  the  premiffes  difcharged  of  the  articles. 

Then  die  plaintiff  paid  1000/.  in  part,  but  made  default  in 
payment  of  the  refidue^  and  entered  intg  another  order  by  con- 

£  a  fent 
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^'  ftnt  figned  by  both  parties,  whereby  a  further  day  was  glVCI^ 
iv^hen,  if  the  money  was  not  paid,  the  plaintiiT  agreed  to  Jofc 
all  the  money  which  he  had  advanced  before,  and  to  lofe  the 
benefit  of  the  articles,  which  were  to  be  put  into  the  hands 
of  Mr.  C?x  the  counfel,  and  delivered  over  to  the  defendant's 
father  in  default  of  payment,  and  in  cafe  of  fuch  default,  the 
'lefendant's  fatlier  to  hold  the  prcmifles  difcharged  of  the 
articles. 

The  plaintiff  Fernoriy  having  again  made  default,  now 
trought  this  bill  to  have  the  purchafe  compleated,  on  payment 
bf  what  was  due,  with  intercft,  and  to  be  relieved  againft 
thcfe  orders. 

Lord  Chancellor  :  Here  hnve  been  folemn  agreements  that 
ought  not  flightly  to  be  got  over  •,  but  however,  if  the  de- 
fendant has  his  money,  interefl  and  cofts,  he  will  have  no 
rcafon  to  complain  of  having  fuiTercd  ;  on  the  contrary,  it 
would  be  a  very  great  haninilp  on  the  plaintiff,  to  lofe  all  tlic 
money  which  he  has  paid  ;  iapfc  of  time  in  payment  (i)  may 
be  rccompcnced  with  intcrcil  and  cofts  ;  and  as  to  thefe  agree- 
ments, they  were  all  intended  only  as  a  fccurity  for  payment  of 
the  money,  whicli  end  is  anfwercd  by  the  payment  of  prin- 
cipal, interefl  and  colls. 

f  68  ]  In  1720.  when  tlio  mo:icy  was  to   hue  been  paid,  there 

was  a  great  learjity  ot"  mcncy,  they  in  wlioie  hands  it  was, 
lock'ujc;  it  up;  alio,  at  that  time,  the  defeniiant'a  fadier  was 
dead,  wliieh  \va«i  tlie  id  oi  CjoI,  di\d  his  eieeutors  not  acl- 
ing,  it  was  jome  time  btfore  the  deicnJ^nt  took  out  admini- 
ftraticn  with  the  will  .:!iix\vd  of  hi:;  taiiicr,  vhich  was  the  de- 


(i>   But  in  Mi^chith  v.  «W;j-   a:  tie    ch  of  A^:-.  1781.    He  died  on 

the  ivcli^,  *^«**.  10,  I'S'J,  Sir  Z..  A  .-  :  .e  i:^ti  of  J,.nu,:n  following.     And 

j#*.  M.uU*r  ot   tiSc^RoIls.  viccrtcvl  .i  i...  v.iJor  n.cJ  ihis  bill  in  the  begin- 

contraCl  for  the   purchak  of  aa  c:U:e  uing  of   the  \ejr  1-85.     Tkc  decree 

to  he  aeliNcrcvl  up,  ihc  purchA-.or  ha^--  ua>  :h.:  tat  crrenJa'us,  the  cxeciuors 

in^>  oivM  lUrlly  af.cTt:iccon:r-ct.a.a  ot   ch?   purLn^i^r.  ;ii.*u id    deliver    up 

"  ^u»;t    haviu*»'  been  ja*i:iu;ca  :or   .i:i  i^.f  cc:':ruCt  ;o  i^e  jri^mair,  the  ven- 

IvOoJnt  ot  hira::>t*,   wScS  wii  :hra  ccr,  ai.u  rh^:  tie  p^aiirih  ihou:d  retain 


v.>nHr.v;ir.:»   The  j^urc'^-'v^r  K.ivi  ^r.rci      n'5  cvv^vi  cu:  o:  lac  »-rpoat.     Reg.  Li^. 
l^  voa:;.':v\*t  hU  pwrJi-:c  o:;  e:  :>v:erc       ii.  I .  S^.   :<,..  -2 v 

fault 
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fault  of  the  party;  fo  that  the  plaintiiPs  payment  of  tlic  mo-     Vitwoif  v.  ; 
ney  at  the  exa£l  time  was  difpenfcd  wTth. 

Let  the  plaintiff  be  relieved  upon  payment  of  principal,  in- 
tercil  and  coils. 


I 


Anonymus.  Cafe  u. 

F  an  iflue  be  direfted  out  of  chancery  to  be  tried,  and  the  iifuc'ouc  of" 

party  plaintiff  in  the  iflue  cives  notice  of  trial,  and  does  «h*nceiy,  k  it 

r   '•  i   r                                            o  proper  to  move 

not  countermand  it  in  time;    upon  motion,  the  Court  of  ib-t  court  for 

Chancery  will  give  cofts,  and  not  put  the  defendant  to  move  J^g  ©iT'to  nifu 

tlie  court  of  law  where  the  ilTue  is  to  be  tried.          '  ^l  ^  ";«^«  ^*»«^ 

there  for  t  fpc- 

So  on  an  iffue's  being  directed  out  of  the  Court  of  Chancery,  ^*  "^^^ 
after  fuch  iflue  made  up,   it  is  proper  to  move  the  Court  o£ 
Chancery  for  a  fpccial  jury,  if  the  circumftances  of  the  cafe 
require  it;  and  the  court  will  grant  the  fame,  as  they  did  in 
tlie  cafe  of  the  Attorney  Gemral  and  Snow. 

*  Scott   verjiis  Bargeman.  Cafe  12, 

ONE  has  a  wife  and  three  daughters,  A.  B.  and  C.  and  ^^^  '^^c- 

being  poflefled  of  a  perfonal  eftate,  devifcs  all  to  his  *  Eq.  Ct,  Abi' 

wife,   upon  condition,  that  fiie  would  immediately  after  his  OnVhiiinV* 

death  pay  900/.  into  the  hands  of  J.  S.   in  truft  to  lay  out  ^''^^  '"**  ^'^* 

the  fame  at  intereft,  and  pay  the  intereil  thereof  to  his  wife  vif(l9coi!to'hef 

for  her  life,  if  flie  fliall  fo  long  continue  a  widow ;  and  after  ^^''^.^'^fi**^"' 

"  equally,  payable 

her  death  or  marriage,  in  truft  that  J.  S.  fhall  divide  the  *}  «*^««r  refpec- 

pco/.  equally  among  the  three  daughters,  at  their  refpeftive  Iwemy^^ne^'or 

ages  of  twenty-one,  or  marriage,  provided  that  if  all  his  three  "?*"*^f«»  *"<« 

daughters  Jbould  die  before  their  legacies fhould  become  payahUy  then  «»»«!'  I^g aciei*"* 

the  mother,  whom  the  teftator  alfo  made  executrix,  ihould  tYenlhe  whole 

have  the  whole  900/.  paid  to  her.  to  the  mother) 

if  two  of  the 
before  their /hare,  become  doe,  the  fur.lviog  diughteri.i„titI.Ttfthe  wtle. 

The  wife  pays   the  900  /.  to  J.  S.  and  marries  a  fccond  [  ♦69  ] 
huiband,  (viz.)   the   defendant    Bargeman ;    the    two  eldeft 
daughters  die  under  age  and  unmarried  ;  the  youngeft  daugh- 
ter attains  twenty-one  ;  and  the  queftion  being,  whether  flic 
«'as  intilicd  to  all,  or  what  part  of  the  pco/. 

E  3  Lord 
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SetTT  V. 
Baxosmaw 


L^J  Chancellor :  The  youngeft  daughter  is  intitled  to  the 
whole  900/.  by  virtue  of  the  claufe  in  the  will,  which  fays, 
**  if  all  the  three  daughters  (hall  die  before  their  age  of  twcnty- 
**  one  or  marriage,  then  the  wife  (hall  have  the  whole  960  A" 
for  this  plainly  excludes  the  mother  from  having  the  900/.  or 
any  part  of  it,  unlefs  thefe  contingencies  (hall  have  happened^ 
and  the  (hare  of  300/.  a-piece  did  not  veft  abfolutely  in  any 
of  the  three  daughters  under  age,  fo  as  to  go,  according  to 
f  7®  J  the  fiatute  of  diftributions,  to  their  reprefentatives,  in  regard 
it  was  podible  all  the  three  daughters  might  die  before  their 
ages  of  twenty-one  or  marriage,  in  which  cafe  the  whole 
900/.  is  devifed  over  to  the  mother ;  confequently  the  whole 
900/.  does  now  belong  to  the  furviving  daughter  the  plains- 
tiff.  (I) 

(1)  Reg.Lib.  B.  1731.  fol.  458.  by  the  name  of  Scifoti  y,  Bergman. 


Cafe  1 3*  Blackball  veffus  Combs. 

(Upon  an  appeal  from  a  Decree  at  the  Rolls.) 

^  Eq.  Ci.  Ab.  rri  H  E  defendant  Ann  Combs  lent  the  plaintiff  Blackka/Ps 
Whe^e  i^b^nk-  A  brother  1 20/.  for  which  the  brother,  together  with  the 
^"f '» *^^f/  ^^T    plaintiff  Blackball,  was  bound  to  the  defendant  in  a  bond  for 

tificate  allowed,     \  '  ,  ,  .  n 

19  fueJ  for  a        the  payment  of  this  120/,  and  mterell. 

debt  du«  before 

hit  bankruptcy^  the  court,  on  the  circamftaocet  of  the  cafe,  wiU  relieve,  though  it  will  not  relieve 

on  t  ipatccr  pufcly  of  mif-pleading. 

Afterwards  in  March  1 7 1 1 .  the  plaintiff  Blacihallj  the 
furety  in  the  bond,  became  a  bankrupt,  and  on  a  commif- 
fion  iffued  out  againft  him,  was  accordingly  found  a  bankrupt. 

In  Eajler  term  17 15.  the  defendant  Gtwi^x  arrefted  the 
plaintiff  on  his  bond,  and  on  the  28th  of  June  following,  a 
^•newed  commiflion  of  bankruptcy  iffued  out  againft  tlic 
plaintiff,  who  being  found  a  bankrupt  furrendered  his  efieds, 
and  fubmitted  to  be  examined  by  the  commiffioners;  but  his 
certificate  not  being  then  allowed,  he  pleaded  non  eJlfaBum  to 
the  bond,  whereupon  a  verdi£l  and  judgment  was  obtained 
{igainft  the  bankrupt,  and  proceedings  being  alfo  had  againft 

Ihc 
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&e  baily  the  bankrupt  funrendercd  himfelf  in  difcharge  of  his     BtACKRAtt 


bail. 


V.  C«MBa, 


After  this  the  commiflioners  of  bankruptcy,  and  four  fifths        [71] 
in  number  and  value  of  the  creditors,  ftgned  the  certificate, 
and  on  notice  in  the  Gazette  to  the  creditors,  on  the  nth  of 
Ko^iember  1715.  the  bankrupt's  certificate  was  allowed  and 
confirmed  by  the  then  Lord  Chancellor. 

Upon  which,  this  matter  being  difclofed  to  the  Court  of 
King's  Bench,  and  affidavit  made,  that  the  caufe  of  a£>ion  in 
the  bond  was  before  tlie  bankruptcy;  that  court  made  a  rule 
that  the  bankrupt  (hould  be  difcharged  out  of  prifon,  njfi  caufoy 
and  no  caufe  being  ihewn,  the  rule  became  abfolute. 

In  Eajier  term  17 19.  the  defendant  Comhs  brought  a  fcirt 
facias  upon  the  judgment  aganift  the  now  plaintiff  the  bank- 
rupt, who  pleaded  the  a£l  of  the  5  th  of  the  late  Queen  for  pre- 
venting frauds  by  bankrupts,  and  that  the  caufe  of  a£tion  ac- 
crued before  the  defendant's  bankruptcy  -,  and  ifTue  being 
joined  on  this,  the  jury  found  a  verditl  againft  the  then  de- 
fendant the  bankrupt,  he  (as  was  alledged)  not  being  able  to 
get  the  commifTion,  or  a  copy  thereof  to  produce  at  the  trial, 
after  wliich  the  plaintiff  in  theadion  had  judgment. 

On  this  the  now  plaintiff  the  bankrupt  brought  a  bill  to  be 
relieved  againft  the  proceedings  at  law,  and  Liord  Chancellor, 
on  motion,  granted  an  injundion. 

Not  long  after,  the  caufe  came  to  a  hearing  before  his 
honour  the  Mafler  of  the  Rolls,  who  difmifTed  the  bill,  in  re- 
gard the  a£t  of  parliament  touching  bankrupts  and  their  dif- 
charge, was  to  be  pleaded,  and  taken  advantage  of  at  at  law  \ 
and  this  having  been  accordingly  pleaded,  and  found  agaiufl 
the  bankrupt,  there  was  no  equity  in  the  cafe,  but  it  was  all  [  72  ] 
at  law ;  for  which  reafon  the  court,  with  great  cleamefs,  dif- 
mifled  the  bill. 

From  this  decree  the  bankrupt  appealed  to  Lord  Chancellor, 
before  whom,  in  fupport  of  the  decree,  it  was  obje£ted,  that 
the  faid  zIOi  had  prefcribed  in  what  manner  the  bankrupt  was 
to  take  advantage  of  his  difcharge  and  certificate,  {viz.)  by 
pleading  it ;  and  if  the  bankrupt  had  not  purfued  this  method, 

E4  it 
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BtAccHALt     it  was  his  own  fault;  that  the  defendant  being  a  juft  creditor 

on  bond  for  money  lent,  and  which  (as  'twas  reprefentcd) 

(he  had  earned  at  fervice  for  her  livelihood,  flic  had,  at  lead, 

an  equal  equity  with  tlie  now  plaintiff;  tliat  tliis  court  ought 

not  to  aflift  againft  fuch  a  creditor,  who  had  the  law  on  her 

fide,  efpecially  in   a  matter  which  feemed  to  be  all  at  law ; 

(tf)  ftVern.  696.    ^^^^  ^  ^j^fg  (^j  ^^  />jr/^  Goodwin  was  cited,  where  Lord  C^wper, 

3*5'  upon  a  petition,  refufed  to  relieve  the  bankrupt  againft  whom 

■ccordL  Scd  fide  judgment  had  been  recovered  purely  upon  a  matter  of  ^lif* 

•  Vera.  147.       pleadinc, 

contra.   Vide        '^  ° 

f tiom  poft,  The  Countefs  of  Gain(borough  verfus  GifTaid.  414. 

However  Lord  Chancellor,  in  the  principal  cafe,  revcrfed 
the  decree  made  by  the  Matter  of  the  Rolls,  and  relieved  the 
bankrupt  againft  tliis  judgment  at  law. 

His  Lordftiip  feemed  to  admit,  that  were  die  cafe  only 
matter  of  mif-pleading,  equity  fliould  not  relieve  ;  but  faid,  it 
M'cighed  with  him,  that  this  matter  had  been  examined  in  the 
King's  Bench,  and  the  bankrupt  difcharged  there  ,  and  by  the 
famt  rcafon  that  one  determination  in  a  proper  court,  and  in 
a  proper  method,  would  not  bind,  fo  alfo  if  there  were  eight, 
or  ten,  or  twenty  detcrminatioas,  they  would  not  be  con- 
clulivcp 


[  73  J 


That  as  to  the  mere  merits,  it  was  moft  plain,  the  bank- 
rupt was  one  intended  to  be  relieved  within  the  acl ;  tlie  debt 
was  incurred  long  before  the  bankruptcy ;  tho'  this  being  a 
/circ  fM'i,is  M^ion  the  judgment,  the  judgment  might  be  faid  in 
law,  to  be  the  caufe  of  the  a£lion,  and  that  was  after  tlie 
bankruptcy. 

That  the  certificate  not  being  obtained  and  made  abfolute, 
when  nofi  ejl  fa^um  was  pleaded  to  the  bond,  this  might  ext 
cufe  fuch  plea. 

That  here  had  been  a  long  acquiefcence  by  the  obligee 
hcrfclf,  who  had  flept  under  the  difcharge  made  by  the  court 
of  King's  Bencli  many  years  ;  and  her  fuit  upon  \Sx^  fcire  facias 
feemed  to  be  the  undertaking  of  fome  enterprizing  folicitor, 
^)ig  had  engaged  to  help  her  to  this  dcfperate  debt. 

Then 
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Then  it  was  of  weighty  that  tlie  plaintiiTthe  bankrupt,  had     Black* al& 
upon  oath  given  up  his  all,  and  his  examination  had  been  no      ^'    •"■•* 
u  ays  falfified  ;  and  if  nothing  was  left  to  the  bankrupt,  what 
was  the  plaintiff  at  law  contending  for? 

Let  the  nowpIaintiiFbe  relieved,  and  have  a  perpetiial  io- 
jondion  againft  the  defendant.  ( i) 


(i)  Reg   Lib.  A,  1721.  fol.  401, 


Loyd  verfus  ManfelL  Cafe  14. 

TH  E  plaintiff  brought  a  bill  to  redeem,  fetting  forth,       l^rd  Mac- 
that  his  late  father  being  Icifed  in  fee  of  lands  in  Pem^     "**"*''!; 

*^  s  £q.  Ca«  Ab. 

bryhejhire  of  50/,  per  atinum^  iiiadc  a  mortgage  thereof  to  J.  S.    71.  jpl.  10. 

and  that  the  defendant  defired  the  plaintifFs  father  would  con-   Jf°a  JSft*^ 

fcnt  tint  *  this  mortgage  fhould  be  afTigned  to  the  defendant,    ^.»»^»  the  court 

who  wjukl  help  the  plaiii  Ws  father,  to  a  place,  and  be  willing   wigioi>Mi** 

overrule  a  plc«. 
of  a  decree, 
and  a  report 
made  aod  coBfirmed  thereon,  if  the  fuggeftion  of  fraud  be  not  denied. 


to  ukc  his  intereft  out  of  tlie  profits  of  the  place. 


That  thereupon  this  mortgnge  was  by  the  plaintifPs  father's 
confcnt  afligncd  to  the  defendant,  *vho  never  helped  the  plain- 
tiff's father  to  any  place,  but  inltead  thereof,  the  defendant, 
the  next  term  after  the  mortgage'  was  forfeited,  brought  an 
ejectment  againft  the  plaintitPs  father,  and  turned  him  out 
of  pofTefTion;  and  the  term  next  following,  the  defendant 
brought  a  bill  againft  the  plaintifFs  Either,  who  put  in  an 
anfwer  to  the  bill,  and  then  the  defendant  got  a  common 
biillOr,  one  of  a  fcandalous  charafter,  to  make  an  affidavit, 
that  ^e  plaintifFs  father  had  left  his  habitation,  and  (as  he 
believed  and  "jeas  credibly  informed)  was  gone  beyond  fea ; 
upon  which  affidavit,  the  now  defendant  got  an  order,  tliat 
fcTvice  of  the  then  defendant's  clerk  in  court  might  be  goc  d 
fer>ice  \  whereas  the  plaintifFs  father  was  tlien  living,  and 
publickly  appeared  in  the  next  county  with  his  wife's  rela- 
tions \  but  upon  this  falfe  affidavit,  and  order  made  thereupon, 
die  caufe  was  heard  ex  parte^  and  the  report  made  ex  parte^ 
and  confirmed  abfolutcly,  by  which  means  the  plaintifFs  father 

became 


C*74  3 
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L«T»«r.        became  abfolutely  lbrecIofed>  although  the  eftate  was  of  much 
greater  yalue. 

The  defendant  pleaded  this  decree  and  report,  and  both 
made  abfolute,  figned  and  inrolled. 

Lord  Chancellor  r  All  thefe  circumdances  of  frand  ought  to 
be  aiifwered ;  which  the  defendant  has  been  fo  far  from  do- 
ing, that  he  only  pleads  that  decree  and  report  as  a  bar,  which 
tlie  plaintiff  feeks  to  fet  afide  \  and  the  decree  being  figned 
and  inrolled,  the  plaintiff  has  no  other  remcvly  ;  and  it  ihefe 
matters  of  fraud  laid  in  the  bill  are  true,  it  is  n^oll  reafonable 
that  the  decree  (hould  be  fet  afide. 

r  -.  'I  Wherefore  over-rule  the  plea,  and  let  it  not  (land  for  an 

anfwer :  and  tho'  it  was  obje£led,  that  according  to  this  rule, 
a  decree  might  be  fet  afide  by  an  original  bill : 

His  Lordfhip  replied,  fuch  a  grofs  fraud  as  this  was  an 
abufc  on  the  court,  and  fufiicient  to  fet  any  decree 
afidc.  (i) 


(i)  So,  Richmond  y.Tayleur,  ante,     Tal.  20 1,     SheUony,  Fortefcut^  pod.  ^ 
r  vol.  737«  Gidliy  v.  BrnJUr,  Ca.  temp.     vol.  1 1 1.      Bradijh  v.  G//,  Amb.  229. 


Cafe  15.  T^Emoranduniy  pth  ol  Augujl    1722.  it  was  faid  by  the 

An«mnh.bk-     -/«  j^after  of  the  RoUs  to  have  been  determined  by  the 

td   country  * 

newly  found        Lords  of  the  privy  council,  upon  an  appeal  to  the  King  in 
titV^Tby  ihc*'      council  from  the  foreign  plantations, 

Xnglith,  (o  be  ' 

governed  by  the  laws  of  Engltnd. 

I  ft,  That  if  there  be  a  new  and  uninhabited  country  found 
out  by  Englijb  fubjefts,  as  the  law  is  the  birthright  of  every 
fubje£l,  fo,  wherever  they  go,  they  carry  their  laws  with  them, 
and  therefore  fuch  new  found  country  is  to  be  governed  by 
the  laws  of  England  \  tho'  after  fuch  country  is  inhabited  by 
the '  Englijby  afts  of  parliament  made  in  England^  without 
naming  die  foreign  plantations,  will  not  bind  them  ;  for 
which  reafon,  it  has  been  determined  that  the  ftatute  oi  frauds 
and  perjuries^  which  requires  three  witnelles,  and  that  thefe 

(hould 
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fhouM  fubfcribe  in  th^  teftator's  prcfcncc,  in  the  cafe  of  a  dc-     M«mo»am. 
▼lie  of  land,  does  not  bind  Barbadoes ;  but  that. 


DVM* 


idTv,  Where  the  King  of  England  conquers  a  country,  it  is  A  cooquertd 

a  different  confideration  :  for  there  the  conqueror,  by  faving  govcrIed*by 

die  lives  of  the  people  conquered,  gains  a  right  and  property  ^^^  **^„** 

in  fuch  people  -,  in  confequence  *  of  which  he  may  impofe  upon  win  impofe  t 

them  what  laws  he  pleafcs.     But,  ^""."t'SU 

them  newlawi^ 
tiiey  are  to  be  goveroed  by  their  own  lawi,  unlefs  where  chefe  laws  are  contrary  to  the  lawa  of 
Cod,  or  tocaJJy  fileot. 

0  S^fyf  Until  fuch  laws  given  by  the  conquering  prince,  the     [  •76  J 
laws  and  cuftoms  of  the  conquered  country  (hall  hold  place  ; 
nnlefs  where  thefe  are  contrary  to  our  religion,  or  enaft  any 
thing  that  is  malum  in/f,  or  are  filent ;  for  in  all  fuch  cafes 
the  laws  of  the  conquering  country  ihall  prevail. 

See  the  cafe  oi Blanhard  verfus  Galdy^  Salk. 411.  (l) 


(i)   SceMoCamflfiUv.  Hall,   Cowp.  204.     5/r4r^#  v.  5/Mtf,  Doug.  38. 

Hildyard  verfus   South-Sea  Company  and     Cafe  i6* 
Keate. 

Sir  JoitPH 

THE  fhintiff  Hildyard  was  poflcflcd  of  700/.  South-fea  J"*^*-*" 

ftock,  and  cA  Rofs  brought  a  forged  letter  of  attorney  11%'  ^\^%%, 

to  die  South-fea  company,  impowering  him  the  faid  Rofs^  as  V *•  ^\  ^f' 

attorney  to  he  plaintiff ////(/^/zr^,  to  transfer  this  (lock  to  the  <f  >ck  b*  •  srtue 

defendant  Keatey  the  transfer  was  for  a  valuable  confideration,  ^cr  of  u'rl*'^ 

and  this  letter  of  attorney  attefted  by  two  witnefTes.  n«y «  ^^-^  ^f""*"- 

fer  10  o    void, 
8b4  the  right  owner  not  hart  $  and  the  diviJendt  received  under  this  forged   Wver  "{    'ttirney, 
together  with  the  ftocky  to  be  uken  back  from  the  aflignee,  and  redoied  to  the  right  owner.   . 

Whereupon  the  South-fea  company  transferred  this  700/. 
ftock  to  Keate,  and  paid  the  next  dividend  to  him. 

Afterwards  the  company  were  informed  by  the  plaintifF 
BUdjard^  that  this  letter  of  attorney  was  forged  ;  upon  which 
tbey  (lopped  payment,  and  the  plaintifF  Hildyard  brought  his 
)UX  to  have  ^lis  (lock  uaoiferred  back^  and  alfo  to  have  the 

dividend^ 
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"soVtV-i EiT'    dividend,  which  had  been  paid  to  the  defendant,  accounted  for 
Company.         tO  him. 

[  77  ]  Objeftcd  for  the  defendant  Keate^  that  he  was  a  fair  and  in- 

nocent purchafor,  and  whatever  advantage  the  plaintiff  couid 
have  at  law  againft  him,  there  was  certainly  no  reafon  for 
equity  to  lend  any  afliftance ;  that  it  would  be  an  extreme 
liardftiip,  if  the  defendant  fhould  run  the  rifk  of  fuch  letter  of 
attorney;  efpecially  after  the  South-fea  company  had  purfuant 
tliereto,  transferred  tlie  ftock  to  him,  as  in  this  cafe  they 
aftually  had  done  \  and  with  regard  to  the  dividends,  it  was 
faid  to  be  dill  more  unreafonable,  that  thefe,  when  once  paid 
to  him,  fliould  by  the  aid  of  a  court  of  equity  be  afterwards 
taken  from  him. 

Srdper  Cur,  When  the  defendant  Keatf  bought  by  letter  of 
attorney,  it  was  incumbent  upon  him,  and  at  his  peril,  to  fee 
that  fuch  letter  of  attorrey  was  a  true  one  ;  it  was  more  his 
concern  and  in  his  powei  to  inquire  into  the  reality  of 
this  letter  of  attorney,  than  of  any  other  perfon,  fo  that 
the  rule  of  cavcal  emptor  is  in  this  cafe  properjy  applicable 
to  him. 

On  the  other  fide,  it  is  plain,  that  though  the  defendant 
Keate  has  been  in  fault,  yet  here  can  be  no  pretence  of  fault 
or  negledl  in  the  plaintitF  H'ddyard  \  and  therefore  it  would 
be  mod  apparently  unjuft  to  let  him  futFer :  a  forged  letter 
of  attorney  was,  as  to  him,  the  iame  as  no  letter  of  attor- 
*  ney;  confequently  his  ftock  which  has  been  transferred 
from  him  without  any  authority  at  all,  ought  to  be  rellored 
to  him. 

Then  as  to  the  company,  they  were  but  inftruments  and 
conduit-pipes  •,  or  like  the  lord  of  a  manor,  in  cafe  of  a  fur* 
render  of  a  copyhold,  where  if  there  ftiould  be  a  forged  letter 
of  attorney,  impowcring  one  of  the  copyholders  to  furrender  to 
f  78  ]  the  ufe  of  J.  5.  and  thereupon  the  attorney,  in  the  name  of 
the  copyholder,  fhould  furrender  to  die  ufe  of  y.  5.  who  fliould 
be  accordingly  admitted  by  the  lord,  yet  this  admittance 
would  be  void;  an^  fo  is  the  transfer  of  this  flock  to  tlie  de- 
fendant Keatc  ;  and  it  would  be  of  publick  ufe,  that  tliofe  who 
accept  of  a  transfer  of  ftock  under  a  letter  of  attorney,  fliould 
be  obliged  to  uke  ffaritl  care  of  tlie  validity  and  reality  of  fu«h 

letter 
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Jcttcr  of  attorney,  for  no  other  perfon  can  be  fo  properly  con-   Hit 
cemed  to  do  it. 

Let  the  company  take  this  7P0/.  South-fea  ftock  from  the 
defendant  Keate^  and  reftore  it  to  the  plaintiff  Hildyard ;  and 
kt  the  defendant  Keate^  and  not  the  company,  pay  back  the 
^Tidend,  which  he  has  without  good  authority  received,  to  the 
piaintiflF,  and  let  the  defendant  Keate^  who  has  been  in  default 
in  this  cafe  by  reafon  of  his  negleft,  pay  both  to  the  company 
and  the  plaintiff  their  cofts.  (i) 


78 


BYARD  *P. 
TM-SSA 

Company. 


(1)  Reg.  Lib.  A.  1721.  fol.  424. 
TIm  whole  ftock  fold  under  the  forged 
letter  of  attorney  was  770/.  of  which 
500/.  was  fold  to  Keati  and  270  /.  to 
Barman,  who  both  treated  for  the  par- 
chafe  with  a  publick  broker  at  the 
$9Mtb'/ea  houfe,  and  were  infornied  by 
tlic  broker  that  he  fold  it  for  John  Rojs. 
Ike  caafe  appears  to  have  been  heard 
on  bill  and  aofwer  ;  and  no  particular 
drcomftances  wereflaied  or  relied  up- 
on, as  taking  the  cafe  out  of  a  general 
rule. 

The  decree  is  as  follows.—"  His  Ho- 
•'  Dordoth  order  that  the  Soutb-Jea  com- 
**  pany,  do  vacate  the  transfer  of  500/. 
•*  5ock  to  thr  defendant  iT/ii//,  and  the 
"transfer  of  270/.  to  the  defendant 
•'  Bmrman  ;  and  alfo  the  ftock  re fpec- 
••  lively  added  thereto  after  the  rate  of 
"33/.  6/.  8</.  per  cent,  purfuant  to 
**  the  a£t  of  parliament,  and  give  the 
"  plain cUs  credit  in  their  books  for  the 


*'  whole  770/.  ftock,  and  alfo  the  faid 
**  additional  ftock,  and  to  pay  the  plain- 
**  tiffs  all  the  dividends  whick  have  ac- 
**  crued  due  for  the  fame.  —  And  the 
*'  faid  South-/ea  company  are  to  be  at 
**  liberty  to  profecute  the  defendants 
"  Keate  and  Bur  man,  in  the  plaintiffs* 
*'  name,  for  the  recovery  of  what  has 
*'  been  paid  to  the  defendants  Kiafe 
**  and  Barman  on  account  of  the  faid 
'*  770/.  ftock,  and  the  faid  additional 
*'  (lock,  the  faid  company  indemnify- 
*'  ing  the  plaintiffs  in  rcfpedl  thereof.-— 
*'  And  the  plaintiffs  are  to  pay  the  faid 
*'  Soutb'fea  company  their  cofts,  and 
"  the  defendants  Keate  and  Burman  are 
*'  to  pay  the  plaintiffs  their  cofts,  and 
**  alfo  the  cofts  paid  over  by  the  plain- 
*'  tiffs  to  the  company." — But  this  de- 
cifion  does  not  appear  to  have  been  fol- 
lowed in  any  other  inftance.  Et  vide 
contra  Jfl^bj  v.  BlackiMtU,  Amb.  503. 


627.  pi.^. 


Burton  verfus  Pierpoint.  Cafe  17. 

MR.  Ul/Iiam  Pierpohit  of  NQttinghnw^  upon  his  mar- 
riage with  Mrs.  Darcyy  fettled  his  real  eftate  on  him- 
feii  for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
firll,  (fft.  fon  of  this  marriage  in  tail  male,  remainder  to  his 
oTn  right  heirs. 

Mr.  Pierpoint  had  two  fons  by  this  marriage,  and  having  a 

fenillcrtatc  in  fce-llmple  unfcttUd,  by  his  will  dcvifed  liib  wifj's 

I  jewels 
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FiBBrOXMT* 


t79l 


Dowry-noiiey 
cannot  be  claim* 
cd  by  the  wU 
dowagainft 


Bona  partpher- 
oalia  not  allow- 
ed to  the  widoWy 
where  there  arc 
not  aiTets  at  the 
gacy  ihalL 
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jewels  to  her,  and  likewife  the  ufe  of  the  plate  to  her  for  hef 
life ;  after  which,  by  his  faid  will  he  devifed  all  his  real  eftatc^ 
fubje£):  to  his  debts  and  legacies,  and  after  his  debts  and  lega- 
cies paid,  to  his  kinfman  the  Marquis  of  Dorchejlery  grandfon' 
and  heir  apparent  of  the  Duke  of  Kingflon^  and  in  1 706*  the 
teftator  died  leaving  two  infant  fons. 

At  the  time  of  the  teftator^s  deaths  the  rea)  and  perfonat 
aflcts  were  pot  fufficient  for  the  payment  of  his  debts ;  where- 
upon the  creditors  infifting  to  be  paid,  the  teftator's  widow 
gave  up  her  jewels,  and  her  plate,  and  twenty-five  guinea 
purfes  (being  her  dowry  money)  which  were  all  applied  to- 
wards the  debts :  but  in  the  decree  obtained  for  the  fale  of  the 
real  eftate,  and  for  an  account  of  the  pcrfonal,  as  well  as 
real  aflcts,  the  widow's  claim  of  her  jewels,  plate,  and  dow- 
ry money  was  favcd  to  her. 

In  I7r9.  the  teflator's  two  fons  died  under iige,  and  with- 
out iflue,  whereby  the  eflate-tail  of  the  fettled  lands  expired^ 
and  the  reverfion  in  fee  falling  in,  became  liable  by  the  will 
to  the  debts.  And  now  thcfe  points  were  determined  by  the 
Lord  Chancellor. 

ijty  That  as  to  the  dowry-money  claimed  by  the  widow, 
It  could  not  be  bona  paraphernaha\  for  the fe  are  confined  ta 
the  ornaments  of  her  perfon;  nor  could  it  (as  had  been 
tirgcd)  be  part  of  her  fcparate  eftate,  it  being  given  (1)  to 
hcrfelf,  and  not  to  her  truftee,  and  the  wife  cannot  have  a 
(2)  feparate  property  in  a  perfonal  thing  without  a  truftee  v 
but  this  dowry  money,  in  the  nature  of  it,  was  rather  a 
gift  to  the  church,  the  faid  dowry-money  being  to  be  laid 
upon  the  book.  Sec  Gihfon*s  Codex  Juris  Ecclejiaftici^  Part  I. 
p.  519. 

idly^  That  with  refpeA  to   the  claim  of  the  jewels^  as  bona 
paraphernalia  tlie  widow  could  have  no  title  to  them,  and  that 

death  of  her  hu{band»  tho*  cootiogent  afleu  afterwardi  UVL  in  i  but  t  fpeciftc  ie- 


(l)  Scd  vide  Graham  v.  Londondtrry^         (2) 
3  Aik.  393,  and  the  cafe*  there  cited     316, 
by  Lord  Hard-wish • 


Scd  vide  Binnet  v.  Davis,  poft 


this 


De  Tcnn«  S^  Trin.  I722.  79 

diis  cafe  lUfiered  from  that  oiTtpping  vcrfus  Tipping^  (a)  «-     ««tToif  tr. 
gard  being  to  be  had  here  to  the  time  of  the  death  of  the  tefta*    ^^)  j^^^  ^^\^ 
tor,  wheo  the  real  and  perfonal  aflets  were  not  fufficient  for   7»9- 
the  payment  of  the  debts;  nay,  at  the  time  when  thcfe  jewels        [  80  ] 
*  were  applied  to  the  debcs,  there  was  a  deficiency  of  aflets,  real 
and  perfonal^  for  the  payment  thereof  5  and  tho*  afterwards 
upon  a  remote  contingency  (fuch  as  was  not  to  be  prcfumed 
or  w^ted  for,  {viz.)  a  death  without  ifTue,  aflets  had  fallen  in, 
yet  that  this  fhould  not  alter  the  cafe  as  to  the  tana  farapher^ 
Mtiia ;  for  the  fame  might  not  have  happened  until  twenty  or 
thirty  years  after  the  death  of  the  teftator,  nor  (poffibly)  until 
after  the  death  of  the  widow,  when  the  end  and  defign  of  the 
widow's  wearing  her  bona  paraphernalia^  in  memory  of  her 
hufband,  could  not  have  been  anfwered ;  and  therefore  it  was 
reafonable,  that  this  (hould  be  reduced  to  a  certainty,  {viz,) 
that  if  there  fhould  not  be  affets  real  and  perfonal  at  the  teda. 
tor's  death,  or,  at  lead,  at  the  time  when  the  jewels  were  ap- 
plied to  debts,  then  the  jewels  (hould  be  liable. 

But,  3^(y,  If  the  creditors,  by  judgment  of  the  teftator, 
(hould  after  his  death  have  taken  the  jewels  in  execution,  when 
the  heir,  or  executor,  or  truftees,  had  other  affets  to  have  paid 
fuch  debts,  this  would  have  been  a  default  in  the  truftees,  for 
which  the  widow  ought  not  to  fuffer,  as  to  her  bona  parapher^ 
nalia ;  but  in  the  prefent  cafe  here  was  no  default,  nor  any 
thing  done,  but  what  ought  to  have  been,  in  regard  the  ju(t 
creditors  of  the  teftatcJr  were  not  to  be  kept  out  of  their 
debts,  nor  the  jewels,  which  were  legal  affets,  detained  from 
them,  in  expedation  of  that  which  might  never  happen ;  a 
fubfcquent  contingency  of  affets  falling  in,  muft  not  exempt 
the  jeu'cls  from  debts,  which,  at  that  time,  both  at  law  and  in 
equity,  they  were  liable  toaxifwer.  (i) 

^hijy  However,  in  the  prefent  cafe,  forafmuch  as  there  wag 
an  exprefs  bequeft  of  the  jewels  to  the  widow,  notwithftand- 
bg,  that,  at  the  time  of  the  death  of  the  teftator,  there  were  [  81  J 

not  affets,  either  real  or  perfonal,  yet  fince  afterwards,  though 

(1)  Vide  7i/M/i»^v.7/>//;f^,  ante  7^0.  ham  \.  Londonderry ^  3  Atk.  393.  Ld, 
iidMt  v.  Earl  of  Plymouth^  2  Atk,  104.  Tonunjhend  v.  iFin^ham,  2  Vcz.  7.  xnC 
Sae^/om  V.  Corbet,   3  Atk.    ^6^.     Gra-     particularly  Tynt  v.  Tjnt,  poii  54-. 
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BvtTON  V.     by  2,  remote  accident,  ai^ets  had  happened,  the  court  held  there 
FlKtrOINT.  , ,  ,  '^'^  ,,  , 

could  be  now  no  mconvcnieace  to  anjr  creditor  or  others,  and 

that  this  legacy  (hould  be  paid,  and  the  intention  of  the  tefta^ 

tor  performed,  and  the  rather,  for  that  here  the  real  and  per- 

fonal  aiTets  were  hj  the  will  made  liable  to  the  debts  and 

legacies. 

If  a  creditor  by  Efpecially  it  being  the  conftant  rule,  that  a  legatee,  where 
pcrfoniieiiate,  thc  real  cftate.is  made  liable  to  pay  debts,  on  the  creditors 
fti^*irhU***  exhaufting  thc  perfonal  aflcts,  (hall  ftand  (i)  in  the  place  of 
fUce,  and  be  the  Creditors,  and  be  paid  out  of  the  land  ;  and  that  this  was 
ml  cilati.    *     ftronger  in  the  cafe  of  a  fpecific  legacy  (the  principal  cafe) 

which  was  to  be  preferred  in  payment  before  a  pecuniary 

legacy. 

Alfo,  in  the  principal  cafe,  all  the  legatees  were  decreed  to 
be  paid,  before  the  refiduary  legatee  (the  Marquis  of  Dorchef^ 
ter)  took  any  thing. 

(i)  Cli/ionr.  Burt,  ante  i  vol.678.    HaJIewood  v.  Po/»i,   poft  3  voL  32^ 


D£ 
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E823 


Powell  ver/iis  Hankey  and  Cox. 

TH  E  wife  before  her  marriage,  hj  the  confent  of  her 
then  intended  huiband,  conveyed  her  real  eftate  to 
truftees  to  fuch  ufee,  as  (he,  notwithftanding  her  coverture, 
fhould  appoint,  and  afligned  all  her  mor^ges  and  bonds  to 
her  feparate  ufe;  befides  which  (he  had  200/.  exchequer- 
annuities  afligned  by  her  intended  hu(band  to  her  truftees,  in 
truft  for  herfelf  for  her  jointure. 

After  the  marriage  (he  conftantly  permitted  her  hu(band  to 
receive  the  intereft  of  all  thefe  fecurities  and  bonds,  without 
making  any  complaint,  either  to  the  debtors  that  paid  the  mo- 
ney, or  to  her  truftees. 

Alfo  the  wife  confented  to  fell  10/.  a  year,  part  of  her 
land  of  inheritance,  for  200I.  which  the  hufband  having  re- 
ceived, therewith  founded  a  charity  for  poor  widows,  and 
gave  a  bond  for  it  to  the  wife's  truftees,  to  be  paid  to  them 
within  three  months  after  the  wife's  death,  for  the  benefit  of 
her  executors. 

About  ten  years  after  the  marriage  the  hu(band  died,  and 
his  executors  fubfcribed  the  200 /•  exchequer-annuities  into 
the  South-feoy  without  the  privity  of  the  wife,  who  was  then 
in  the  country  \  but  (he  afterwards  having  notice  thereof,  and 
when  the  affairs  of  that  company  were  in  their  profperity, 
inGfted  upon  having  a  proportion  of  the  benefit  of  that  fub- 
faiption : 

Decreed  by  Lord  Chancellor,  ift^  That  as  to  any  part  of 
the  principal  money  due  upon  any  of  the  mortgages  and  fecu- 
rities, the  hu(band'9  executors  ought,  out  of  the  aiTets,  to 
make  that  good  with  intereft  from  the  death  of  the  hufband. 
But, 

Vol.  II.  F  2dlj, 


Cafe  i& 

VorA  Mac 

sEq.Ca.  Ab. 
151.  pi.  IX.  714. 
dL  I. 

The  mh  after 
the  oeath  of  Jmt 
hvlbaBd,  not  ad« 
mitted  in  eooity 
to  recover  the 
aneart  of  her 
feparate  eihite. 
Vide  poft.  Tho- 
mas T.  Bennct. 


C83I 
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P<.wf  tt  V.  2d!yf  That  with  regard  to  any  of  the  intcrcft  on  the  mort- 

gages and  fecuritics. received  by  the  hufband  during  tlic  co* 
verture,  as  it  was  againft  common  right,  that  the  wife  fliould 
have  a  fcparate  property  from  the  hufband,  (they  being  both 
in  law  but  as  one  pcrfon)  fo  all  rcafonablc  intendments  and 
prcfumptions  were  to  be  admitted  againd  the  wife  in  this  cafe  | 
and  forafmuch  as  (lie  had,  for  ten  years  together,  permitted 
tlie  hufband  to  receive  tliis  intcrcll,  without  making  the  lead 
objection  either  to  the  hufband,  or  to  the  debtors  who  paid 
the  money,  or  to  her  own  trullecs,  it  Ibould  be  therefore  in- 
tended, that  (he  confented  to  the  hufband's  receipt  of  this  in- 
tereft  •,  that  che  contrary  con(lru£^ion  might  have  been  a  hard* 
fliip  upon  the  hufband,  who  (probably)  depended  on  the  wife's 
permitting  him  to  receive  this  as  a  gift }  and  on  fuch  a  pre* 
fumption  might  have  lived  in  a  more  plentiful  manner,  the 
comfort  whereof  the  wife  mull  have  (bared  in  :  and  if  flic,  ten 
t  ^4  ]  •^^  twenty  years  afterwards,  (hould  be  allowed  to  make  her  huf- 
band a  debtor  for  all  this  money,  (which  (he  might  do  by  the 
fame  reafon,  as  now  after  his  death  to  charge  his  executors,) 
this  might  ruin  the  hu(band,  or,  in  cafe  of  his  deatli,  prove 
equally  prejudicial  to  his  children. 

And  tho*  it  had  been  pretended,  that  tlie  wife  was  kept  in 
awe,  and  hindred  from  making  her  demand,  by  reafon  of  the 
hu(band's  pa(rionate  temper,  yet  the  court  obfcrved,  that  this 
was  not  proved  ;  and  tlio'  that  were  really  tlie  cafe,  (till  the  wife 
might  have  applied,  and  complained  to  her  own  tniftees, 
whom  (he  muft  be  fuppofed  to  have  had  a  confidence  in,  as  per- 
fons  who  would  have  protected  her  againit  any  refentmcnt  of 
her  hufband,  had  there  been  occafion ;  whereas  nothing  of  this 
was  done. 

3///)',  As  to  tlie  cafe  of  feparate  maintenance,  the  court  took 
notice,  that  the  hufband*s  maintaining  the  wife,  barred  the 
wife's  claim  in  rcfpeft  (i)  thereof;   fo  if  there  (hould  be  a 


(1)    Thomatv.    Dfnnttt^    pofl.   341.  nor  be  carried  back  beyond  a  year,  yet 

Fonuler  v.  Fcivler,    poll.    3   vol.  355.  under  particular circumlUnccs  it  may 

In  uQxdiTo^njhtnd  v,  Wmaham^  2  Vrz.  be  otberwife,  as  in  Countcfs  of  War- 

7.  and  k'tacQt.kv.    Monk.  2  Vez.    19.).  *tvkky,  Eif<yitariis ,  1  Eq.Ca.  Ab.   140. 

the  general  rule  of  the  court  is  faid  to  pi.  7.     ki»routy.  Lt^is,  i  Atk.  2:9. 
be,  that  an  account  of  pin-money  ihall 

pTOvifion 
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prorinon  for  the  mfc's  fcparatc  ufe  for  cloaths,  if  the  hufband     Fjwitt  v. 
finds  thofe  cloaths,  the  wife's  claim  will  be  thereby  barred; 
tfaac  in  cafe  of  the  wife's  feparate  maintenance,  if  this  be  not 
demanded  by  her,  (he  will  be  concluded,  even  where  flic  hat 
no  other  perfon  to  demand  it  of  but  her  hufband,  which  pfo- 
faftbJy  (be  might  be  afraid  to  do ;  but  that  the  principal  cafe 
^ras    not  fo  ftrong,  in  regard  there  the  wife  might  have  de- 
manded it  from  her  own  truftees ;  neither  was  it  material, 
irhether  the  allowance  or  maintenance-money  was  provided 
out  of  that  eftate  which  was  originally  the  hufband's,  or  (as  in 
the  principal  cafe)  out  of  what  was  the  wife's  own  eftate,  for 
that  in  both  cafes,  the  wife's  not  having  demanded  it  for  leve* 
ral  yesn  together,  fhould  be  conftrued  a  confent  from  her,  that 
the  hufband  ihould  receive  it;  and  as  to  this  point  of  the  ar- 
tears  of  feparate  maintenance  not  being  demanded  by  the  wife       [  85  ] 
in  his  Kfe-time,  die  cafe  of  Judge  {a)  Denmr  and  the  Bj/bcp   W  ******  *?»*• 
sfSalj/lury  was  cited. 

As  to  the  fourth  point,  (viz.)  the  wife's  accepting  this  bond 
for  the  payment  of  200  /.  within  three  months  after  her  death, 
for  the  ufe  of  her  executors,  the  Court  held,  this  fhould  bind 
-the  wife,  and  was  a  waiving  of  the  intereftof  the  200/.  during 
her  own  life  ;  for  that  it  was  impoffible  to  mifapprehendfo 
plain  and  exprofs  words  as  were  in  the  condition  of  the  bond, 
(vn.)  to  be  pai^  within  three  mondis  after  her  death  :  and  if 
•Ik  would  avoid  this  bond,  it  was  incumbent  upon  her  to 
prove,  that  fome  fraud  was  made  ufe  of  in  gaining  her  accept- 
-anee  diereof ;  that  this  being  her  feparate  eftate,  fhe  muft 
frifmi/ane  be  looked  ( i )  upon  as  a  feme  fole  $  and  it  was,  as 
if  a  feme  fde  had  accepted  fuch  bond,  which  would  have 
-toundher;  alfo  it  was  a  reafonable  thing  to  fuppofe,.that  the 
-  irife  contributed  to  this  charity,  it  being  to  widows,  eoofe* 
ipieiitlyto  her  own  fez,  and  by  this  manner  of  contributing  to 
it  wfcat  fhe  gave  was  of  very  little  value,  it  being  but  out  of 
her  life,  after  her  hufband's ;  which,  if  fhe  had  not  happened 
to  furvive,  would  have  amounted  to  nothing  at  all,  fo  that 
tbere  was  the  more  reafon  fhe  fhould  be  bound  by  this  bond. 


(i)  JliiM  V.  Pap^onh,  I  Vcz.  163.     iftfA/,  1    Bro.  Cha.  Rep.  16.     Pjbus>r. 
Criiijf  V.  Ccx^    1   Vcz,  517..    Ftacofk     SmtsJif,  3  Bro.  ClMU  Rep.  340*  * 
w,jii0mi,    2  Vca.   190.     HJmi  v.    7/- 

F  a  With 
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^r»KE7*  ^**  rcfpca  to  the  other  point,  the  Court  held  the  wife  to 

be  bound  by  the  fubfcription  of  thefe  exchequer  annuities  into 
the  South-fea  \  the  fame  being  done  by  the  executors,  who  had 
the  legal  eftate  ;  (for  the  aiEgnment  of  fuch  annuities  upon 
the  plaintiff's  marriage  had  never  been  regiftered  in  the  Ex- 
chequer^  and  confequently  were  void,)  wherefore  this  fubfcrip- 
tion by  the  executors  was  to  be  looked  upon  as  of  equal  force 
with  a  fubfcriptioB  made  by  guardians,  which  would  bind  an 
[  86  ]  infant  \  but  then  it  being  done  without  the  confent  of  the  wi** 
dow,  the  fame  Oiould  be  made  good  out  of  the  perfonal  eftate 
of  the  teftator;  nay,  and  if  that  fhould  prove  deficient,  out 
of  his  real  eftate  ;  forafmuch  as  he  had  covenanted  for  himr- 
felf  and  his  heirs,  to  make  good  thefe  annuities  of  200  /.  a  year 
to  bis  wife;  and  this  was  fo  ordered,  notwithftanding  (he  wag 
reprefented,  as  having  infiftcd  afterwards,  upon  receiving  the 
imaginary  benefit  of  this  fubfcription  ;  for  that  looked  rather 
like  loofe  difcourfe,  than  any  thing  elfe,  at  leaft,  it  would  be 
too  hard,  for  that  reafon,  to  deprive  her  of  the  provifion,  which 
was  ftipulated  for  her  on  her  marriage. 

K  cap.  4.  fctfT'       His  Lordfliip  admitted,  there  was  a  claufe  {a)  in  the  aft  of 
^3-  parliament,  for  making  good  all  fubfcriptions  made  by  truftees, 

executors  or  guardians  \  but  this  was  (he  faid)  for  the  benefit, 
quiet  and  fecurity  of  the  South^fea  company,  which  this  de- 
cree would  not  break  into ;  on  the  other  hand  the  executors 
themfelves  offering  by  their  anfs^xr  to  make  this  good  to  the 
wife,  notwithftanding  that  two  of  the  refiduary  legatees  were 
infants,  and  fo  could  not  be  bound  by  the  confent  of  the  exe- 
cutors, yet  fuch  way  of  anfwcring  by  the  executors,  {hewed 
plainly  enough  what  was  the  intention  of  all  parties  touching 
the  fubfcription  of  the  annuities,  {viz.)  that  the  wife  (hould 
not  be  deprived  of  the  benefit  of  her  fettlement,  who  did  not 
feem  to  have  had  any  means  of  compelling  the  executors  to 
let  her  into  the  benefit  of  the  fubfcription  of  thefe  annuities^ 
had  there  been  any. 

Cofts  ordered  to  the  widow  out  of  her  hun)and's  afiets. 


I 
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Anonymous.  Cafe  19. 

JT  was  mored  to  fupprefs  an  anfwer  as  irregular  or  impi o-  Lord  Mac* 

per,  in  regard  it  wanted  the  general  traverfc  at  the  end,  ctunitp. 

(in.)  ^  without  that,  that  any  other  matter  in  the  bill  con-  ^".^vt^i 

"  tained  is  true^ ;  and  it  was  obje£ted,  that  without  this  tra-  omitted  at  the 

^       •  ./y.      .  •       .  end  of  the  an^ 

folcy  there  was  no  iflue  jomed.  ^er,  yet  the 

anfwer  it  good^ 
and  not  to  be  fopjMrefled  at  improper. 

BedCuTm  cmtra  i  It  does  not  appear,  but  that  in  the  princi- 
pd  cade  the  whole  bill,  and  every  claufe  in  it  is  fully  anfwered, 
and  then  the  adding  the  general  traverfe  is  rather  impertinent 
dian  othcrwife;  and  if  iflue  is  taken  upon  this  general  tnu 
vcffey  it  is  a  denial  only  of  every  other  thing  not  anfwered 
befiorc  by  the  anfwer. 

And  Lord  Chancellor  faid,  that  this  general  traverfe  feemed 
to  him  to  have  obtained  formerly,  and  in  ancient  times,  when 
die  defendant  ufed  only  to  fet  forth  his  cafe  in  the  anfwer, 
widxmt  anfwering  every  claufe  in  the  bill ;  and  for  that  rcafon 
it  was  die  pra£^ice  for  the  defendant  to  add  at  the  end  of  the 
aaifwer  this  general  traverfe. 


F3 


f  8r  j  HE 

Term.  S.  HilL  lyii. 

Cafe  io.  Wallis  ver/us  Brightwell. 

clI\1^i%11.     np  H  ^  tcftator  Bngitwell  being  fcifed  in  fee  of  lands  i* 
^  Eq.  C*.  Ab.  **      Inlandy  and  he  and  his  wife  living  in  England^  by  his 

^-  1**  ^.„         ^11  made  in  England  dcvifcd  his  lands  in  Ireland  to  a  truftee 

One  by  will  ^  ,* 

madeia  Eng-       (who  alfo  lived  in  England)  for  500  years^  in  truft  out  of  the 
•Bn«rny*in*tnift     '^'^^^  ^^^  profits  to  pay  80  /.  per  annum  to  his  wife  for  life. 

for  hU  wife  out 

of  lands  in  Ireland,  the  teilator  and  hit  wife  and  the  truftee  refidiag  in  £agltiid»    the  annoity 

ikild  be  paid  io  England  and  the  eiUce  bear  the  charge  of  the  return. 

InAfted  on,  that  the  fund  for  this  payment  being  lands  in 
Ireland^  and  no  place  appointed  where  the  money  is  to  be  paid, 
diis  80  /•  per  annum  annuity  ought  to  be  paid  in  Irijb  money^ 
which  is  lefs  in  value  than  Englijh  money,  (our  fhillisgs  going 
there  for  14^/.)  and  by  the  fame  reafon  there  ought  to  be  a 
deduction  for  the  charge  of  remitting  the  money  from  Ireland 
to  England. 


[89] 


But  by  Lord  Chancellor  :  The  will  being  made  in  England^ 
and  the  huiband,  and  wife,  and  truftee  all  living  in  England, 
and  this  being  a  provifion  for  a  wife  too,  the  80  /.  per  annum 
(hall  be  intended  80  /•  per  annum  of  that  country  where  the 
(0)  See  Phippt  will  was  (a)  made  ;  it  cannot  be  conceived  that  the  teftator 
^'lefeV*  wluu  thought  of  fcndiiig  his  wife  Cvery  year  to  Ireland  to  fetch  her 
696.  annuity. 

So  if  one  in  If  one  by  Will  made  in  England  gives  a  legacy  of  80 /.it 

Enghnd  gvei  j^yft  (jc  intended  Engli/h  money ;  and  it  will  be  the  fame  thing 

out  of  land!  in  tho'  charged  on  land  in  Ireland  \  and  by  the  fame  reafon  that 

Jrcy'fhli^bi*'  afingle  payment  of  80/.  will  be  taken  to  heEngljfi  money, 

pa'd  in  Eng* 

land  and  in  Engliih  money* 
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fo  ihall  an  annual  payment  of  80  /.  receive  fuch  conftruc 
tion.  (i) 

And  this  is  (lill  ftronger,  in  regard  it  appears  on  the  proofs 
that  the  teftator  had  made  leafes  of  part  of  his  Irljh  cftate,  re* 
ferving  juft  fo  much  rent  to  be  paid  in  London  free  from  taxes, 
as  would  be  fuiRcient  to  pay  all  the  annuities  given  by  the 
will. 

Wherefore  the  plaintiff*  had  a  decree  to  be  paid  her  80/.  ani 
nuity  in  Englijb  money,  without  any  charge  of  remittance, 
and  with  colls. 


89 


WaILH  «r. 
BmiGHTW^LL* 


(1)  And  in  Piir/§nw,  Gmrmft  before 
Sir  L.  Ktnyiiy  M after  of  the  Rolls,  oa 
the  6ch  of  March  1786  his  Honor  held 
this  poiat  to  have  been  conclnfively 
determined  by  Fbifps  v.  Earl  of  An-- 


gUfta^  and  Wallis  v.  Brigitnv^L  £c 
vide  Sauwiers  v,  DrJte^  2  Atk.  465. 
Malcolm  V.  Martin ^  3  Bro*  Cha.  Kep. 
50. 


Ex  parte  Ryfwicke, 

UP O N  the  petition  of  the  creditors  of  Mrs.  Cock^  the 
bankrupt,  to  be  let  in  before  the  commiffioners  for  their 
whole  debts  :  the  cafe  was,  Mrs.  Cock  drew  a  bill  of  exchange 
in  England  upon  her  brother  Vandermajh  in  Holland^  for  ,100/. 
payable  to  J.  S.  Vnndermafi  accepted  the  bill,  and  both  he  and 
Mrs.  Coch  became  bankrupts,  and  out  of  the  effcds  of  Vander* 
iR^'fo  much  money  was  paid  by  the  aflignees  of  the  com* 
miffion  of  bankruptcy  againft  him  to  his  creditars,  as  amount* 
od  to  40  /•  per  centn 

ttr  which  be  would  conne  in  at  •  creditor  for  the  whole  loc  T,  out  of  A*s  eflfbdi ; 
jcoae  in  M  a  creditor  for  60 1,  and  the  mafter  di redded  to  fee  whether  the  other  40  i, 
iL'seffedf  in  Ci*t  handsi  or  oi|t  of  C/i  own  effe£ii  {  if  the  Utter,  then  C.  is  a 
.4»1.  alio  }  but  if  e«t  of  A/s  effoAs,  then  4Q 1.  uf  the  100 1.  \%  paid  off. 

And  now  fome  of  the  creditors  of  Mrs.  0>ck  petitioned 
Lord  Chancellor,  that  they  might  come  in  as  creditors  of  Mrs.. 
Cflrifor  the  whole  loo  /.  alledging,  that  tho*  this  ihould  be 
granted  them,  yet  the  effects  of  Mrs.  Cod  would  not  extend  to 
iadsfy  them  their  juft  debt  of  looA  even  including  the  40./. 
ftr  cent,  which  they  had  before  received  out  of  VQniermaJb\ 
cltau« 

Ohj.  The  creditors  by  this  bill  of  exchange  having  received 
^h  fir  crit.  o\xt  of  Tii/;^rw///6*8  elutc,  there  remains  but 

F  4  6o/, 


Cafe  21, 


Lord  Mac- 

CLEtriBLB. 

%  Eq.  Ca*  Ab« 
116.  pi.  %. 
A  draws  a  bill 
payable  to  B.  oB 
C  in  Holland, 
for  JCoKC, 
accepts  ity  af- 
terwards A.  and 
C.  become  bink« 
ruptsy  andB. 
receives  40  1.  of 
the  bill  out  of 
C^'seffeai,  »f, 
B.    permitted  c» 
.  was  paid  out  of 
creditor  for  thif 


[9°  3 
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Es  ptrte  60  /•  per  cent,  due,  and  therefore  fuch  creditors  ought  not  to 
come  in  any  otherwifc,  than  as  creditors  for  do  /.  in  regard 
40/.  of  the  debt  has  been, paid  off  and  difcharged  ;  and  it 
cannot  be  material,  whether  this  was  paid  off  by  Vandermajb 
the  drawee,  or  by  Mrs.  Cock  the  drawer,  forafmuch  as  there 
remains  but  60  /•  due  upon  the  faid  bill  of  exchange  \  and  if 
the  con(faru£lion  were  otherwife,  it  would  difappoint  the  inten- 
tion of  the  ftatutes  of  bankrupts,  which  order  an  equal  diftri- 
bution  of  the  bankrupt's  eftate  among  all  the  creditors. 

Lord  Chancellor  :  It  is  material,  whether  this  payment  of 
40  Uper  cent,  made  by  the  affignees  of  the  commiiSon  againft 
Vandermajb^  was  out  of  the  effe£ls  which  Mrs.  Q>ck  had  in 
Vandermafh^s  hands  ;  for  if  fo,  it  would  be,  as  if  paid  by  Mrs. 
Cock  herfelf ;  and  if  paid  by  Mrs.  Cock  herfelf,  then  there  can 
be  but  60  7.  per  cent,  due  and  confequently  the  creditors  of 
Mrs.  Ccck  lhali  come  in  for  no  more  than  this  remaining 
60/.  (i). 

On  the  other  hand-  if  the  40  /.  per  cent,  paid  by  the  affig- 
nees of  Vandermajh\  eftate,  was  really  paid  out  of  Vander^ 
[  91  ]  majb\  effedls,  then  Vandtrmajh\  eftate  is  as  a  creditor  foy  this 
40  /.  and  the  creditors  of  Mrs.  CocV^  eftate  muft  come  in  cre^ 
ditors  for  the  whole  100  /.  and  to  be  taken  as  truftees  for  the 
40  /.  debt  paid  out  of  Vandermajh\  efieds. 

To  make  this  plainer,  fuppofe  A.  was  principal  in  a  bond, 
and  B.  furety  in  the  faid  bond,  for  the  payment  of  1 00  /•  and 
A.  and  JB.  becoming  bankrupts,  A.  had  paid  40/.  the  credi- 
tors oiA.  or  5.  would  come  in  only  for  the  remaining  60  /. 
but  if  B.  the  furety  had  paid  the  40  /.  or  if  it  had  been  paid 
out  of  the  effcfts  of  the  faid  furety,  then  B.  the  furety,  or  hi^ 
eftate,  had  been  creditor  for  this  40/.  and  confequently  the  cre- 
ditors or  affignees  under  the  commiffion  of  bai.kruptcy  againft 
A.  the  principal,  tho*  the  40/.  had  been  paid  by  the  furety,  yet 


( I )  >yhere  feveral  debtors  for  the  dividends  under  each  commiffion  upon 

fame  debtbecpipe  bankrupts,  thecrcdi-  the  whole  debt,  fo  that  he  doed  not  in 

tor  (hall  be  at  liberty  to  prove  his  whole  the  whole  receive  more  than  ao  /.  in  the 

debt  under  each  commiflion,  if  at  the  pound,  Co9pir  v.  Pepjs^   i  Atk.  106/ 

time  oiprovitn  bis  debt  he  has  not  ac-  £x  parte  H^Jdman,    z    Vez.  113^  and 

toally  icc«ive4  any  fatisfadtion  in  re-  1  Atk.  109.  S.  C. 


ivA^ggl^g!^^  fhall  receive  bis 


muft 
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matt  bave  come  in  for  the  whole  loo/.  and  as  to  the  40/.        J^^P«$ff 
icy  mttft  ha?c  been  accountable  to  B.  the  furety.  ( i ) .  R y»wm:ic«# 

Therefore  in  this  cafe,  kt  the  creditors  of  Mrs.  Cocij  come 
'in  tot  Ac  60  L  per  cent,  and  let  it  be  inquired  out  of  whofe 
dfixH  the  40  k,per  cent,  was  paid  by  Vand''rviajh*^  afTignees  ; 
jmd  if  die  40  Lper  cent,  (hall  appear  to  have  been  paid  out  of 
fandermafl^t  own  efFefts,  then  let  the  creditors  of  Mrs.  Cock 
come  in  for  the  whole  100/.  out  of  which  they  mud  anfwer 
40  /.  per  cent,  to  the  creditors  of  Fandennajh. 


(1)  Sed  ^fuere— for  in  the  £rft  place  agaiDil  the  priocipaU  without  any  dr- 

it  does  Boc  appear  in  what  manner  the  cuity ;  and  if  the  payment  (hould  be 

oUigee  can  prove  the  whole  debc,  hav-  made  afttr  the  principal's  bankruptcy, 

iag  in  fad  received  a  pan ;  befides  the  furety  or  his  aflignees  would  not  be 

«kidi»  ic  is  clear  that  if  the  furety  or  his  entitled  to  any  benefit  under  the  coin- 

cftate  ikonld  pay  the  whole  or  a  part  mifilon,  not  being  damniHed  at  the  time 

of  the  debt  Ufirt  the  bankruptcy  of  of  the  bankruptcy.  £x  parte  lAarfltJl^ 

the  priodpaJ,  fuch  payment  might  be  1  Atk.  129    Ktiuers.kaynts,  Cooke's 

ffoved  as  a  debt  under  the  ^mmiffion  Bankrupt  Laws  176. 


Oatt,    Ltjfcc    of  Sir    WilUam    Jolliff,   ver/us     Cafe  72. 
Robinfon.  ^""'^  ^''^' 

SIR  WlUiam  Wolejlej  acknowledged  a  ftatutcftaplc  be-    wheVcinire. 
fore  die  Chief  Juftiee  of  the  Common  Pleas  to  Sir  WiU   of*  fta'uie  «- 
hm  Jolijf  for  a2,ooo  /.  to  be  paid  at  Candlemas  then  next.  ^,*"  ^unty,"* 

which  extent  it 
afimnrds  rtturacd  and  filed,  yet  all  the  landi  of  the  cognisofy  tho*  in  other  couoties,  ihall  be 
kaUc  apM  afpUcauon  io  Cbaacery. 

On  this  ftatute-ftapie  an  extent  was  fued  out,  dire£led  to     [  92  3 
Ae  flieriff  of  Stafford/hire^  by  virtue  of  which,  and  of  an  inqui- 
faion  taken  thereon,  the  faid  flicriflf  extended  diverfe  lands  of 
diecognizorin  Staffordjbire^  and  this  extent  was  returned  and 
fikd  in  the  petty-bag  office. 

Afterwards  Sir  William  Jolliff  (xxtA  out  another  extent  upon 
this  ftatutc*ftaple,  dire£ted  to  the  (heriff  of  Nottlughamjbire^ 
idio,  uponinquiCtion,  extended  other  lands,  and  thereupon  a 
ttfTd/v  was  fued  out  and  returned,  and  Sir  William  Jolliff 
bought  an  eje&nent* 

Upon  which  there  being  a  full  and  perfcS  extent  before, 
l&d  the  (ame  being  filed^  it  was  held  diat  this  was  a  fatisfac* 

tiony 
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Oati«,  tion,  and  no  new  extent  could  be  afterwards  made  upon  the 
fame  ftatutc ;  and  it  was  faid  to  be  the  folly  of  the  cognizoc 
to  file  his  extent,  until  he  knew  he  had  lands  fufficicnt,  for 
which  were  cited  the  following  iuthoritics.  i  laj^.  290. 
I  Ftnt.  41,  42.  /iW.  52.  ForfterYzxiMZ  Jackfin^JiaU  32  Hi 
8.  cap,  5.  Cn.  Jac,  338,  339.  I  Lev.  92.  I  RolPs  Refik 
8,  9,  10.  GoJMt  257.  2  Bulfirodi  97.  3  Liv.  269.  Cw 
Eliz.  9,  lo. 

But  on  a  petition  to  Lord  Chancellor,  his  lord(hip  gave 
leave  that  a  fpccial  prayer  fhould  be  entered  upon  the  record 
of  extent,  (hewing,  thatthecognizor  of  the  ftatute,  Sir  William 
W'oUJlejy  died  fcifed  in  fee  of  fevcral  lands  in  feveral  tomitics^ 
(vf2.)  in  Ztajfardjhire^  Nottingham/hire^  iufc.  and  praying,  that 
the  cognizeeSir  lyiUiam  JMffnif\M  be  at  liberty  to  fue  out 
extents  upon  the  lands  in  all  thefe  counties. 

[  JM  J  And  his  lordfhip  faid  he  would  give  the  cognizec  of  the  fta-* 

tute  liberty  to  enter  upon  the  record  what  prayer  he  pleafedj 
for  that  the  intention  and  agreement  of  the  cognizor  who  gave 
this  fecurity,  was,  that  all  his  lands  (were  they  in  ever  fo 
many  counties)  fhould  be  bound  by  the  ftatute,  and  confeu 
quently  it  would  be  moft  unrcaionablc  to  confine  the  cognizec 
to  tlie  lands  of  die  cognizor  in  any  one  county  }  for  this  would 
be  to  defeat  that  feciurity  which  the  party  himfelf  had  agreed 
to  give,  and  had  actually  given. 

Whereupon  this  fpecial  prayer  was  entered  :  and  the  cog^ 
uizee  recovered  the  land  in  Nottinghnmjbire^  notwithftanding 
his  former  extent  filed  of  the  land  in  Staffhrdjhire  \  and  tho* 
afterwards  there  was  another  petition  preferred  to  fet  afidc  this 
order,  infifting,  that  the  defendant,  againft  whom  the  ejcft-^ 
inent  was  brought  for  die  land  in  Nottifigham/hiref  was  a  morW 
gagec,  rnd  without  notice,  tho'  fubfequent  to  the  ftatute,  yet 
his  lordihip  affirmed  the  firft  order  with  great  cleamcfs,  fay* 
ing  that  the  bw  was  rather  nice  upon  :in  elegit  on  a  jpdgment^ 
becaufe  of  the  word  [elegit }]  but  that  this  word  was  not  made 
Xkk  of  in  an  extent  \  and  had  it  not  been  inltfted  on,  that  th^ 
defendant  vwis  poor,  and  an  honeft  creditor  of  the  cognizor, 
^  Court  was  inclixiablQ  to  have  givcivcolU  upon  thciccmi 
pctiuon^ 


\ 


De  Term.'  S.  HilL  172a. 


^3. 


Rerefby  vcrftu  Newland. 


Cafe  23% 


TH I S  was  a  bill  brought  by  the  plaintiff  and  his  wife,     J^i't/fiL©. 
for  his  wife's  portion  of  3000  /.  and  a  mabtenance  fc-   a  Eq.  Ca.  Ab. 
cured  in  a  marriage -fettlcment,  by  a  ♦  term  of  500  years  com-   -^J  tiuft  of  • 
nencing  in  default  of  iffuc  male  of  the  bodies  of  the  plaintiiF's    t«fn»  w«i  for 
wife's  father  and  mother,  for  providing  portions  for  the  daugh-    for  t  dtughter, 
ters  of  the  marriage,  to  be  raifed  by  rents  and  profits,  or  by   [ue**^*"*' **^!!* 
(ale  or  mortgage,  and  to  be  paid  at  the  daughter's  attaining  the   able  at  eighMta 
ige  of  eighteen  or  marriage.  ( i ).  ^J  S^ITITi  u 

the  fame  ntghc 
ttMivcBkBtly  W  raifed  :  the  mother  died  leaving  no  fon»  and  leaving  onl j  one  daughter  {  the  Cooft 
m  of  opittMn,  that  the  poition  coold  not  be  conveoicotly  raifed  by  fale  oi  the  reveriioo. 


Provided  that  no  maintenance  ihall  commence,  until  the 
death  of  the  fatlxr,  but  the  fame  to  begin  at  the  firft  quarter- 
day  after. 

Pnmded  that  (2)  if  all  the  daughters  die  before  eighteen  or 
marriage,  then  the  500  years  term  to  be  void. 

'    With  power  to  the  father,  with  confent  of  the  truftees,  to 
itvoke  all  the  ufes. 

The  modier  died  without  leaving  a  fon,  and  leaving  only 
one  daughter,  who  married  the  plaintiff  without  her  father's 
tonfent,  and  with  her  hufband  brought  this  fuit  for  the  reco- 
very of  her  portion  of  3000  /•  praying  a  fale  or  mortgage  of 
the  rev^rfionary  term  in  her  father's  life-time  for  the  laifing 
the  fame. 


c  •94] 


(1)  ''  Or  within  as  (hort  a  time  after 
"  as  the  fame  (hould  or  might  be  cc/rug^ 
"  mmify  raiied ;  the  elder  of  the  daagh- 
*'ters  to  be  firft  paid— and  for  the 
**  yearly  mainlrnance  of  fuch  daugh- 
*'  ter  or  daughters  mmtii  her  w  ihfir 
**f$rtmm  or  fm-ti^nt  fikuli  tr  might  ki 
*■  rm/td-as  afrrtfmJ^  if  there  ihould  be 
*'  bat  one,  the  yearly  fam  of  50  1. 
^  and  if  two  or  more»  the  yearly  fum 
*'of  35I.  a-piece,  to  be  paid  to  fuch 
**  daughter  or  daughters  upon  Mich- 
**miImuu-dMy  and  Lod/jdmjf,  the  iiril 
**  y»yme»t  thereof  to  begm  upon  fuch 


"  of  the  faid  feafb  as  (hould  firft  hap- 
•«  pen  W0xt  a/tirihf  deaib  rf  ibifaibtr^ 
^*  it  being  the  true  intent  and  meaning 
«*  of  the  parties  that  no  yearly  mainte- 
"  usance  JbouU  It  dmt  f  or  raijtdft.r  anf 
**/utb-  daughtit  mr  daughttti  during  tii 
••liffcfihefatbtr,'* 

(%)  «'  Provided  that  if  the  defendant 
**  ihould  die  without  an/  daughter  by 
<'  the  faid  Mary^  living  at  his  deceafe, 
**  and  (he  ihould'not  then  be  enfient-of 
<*  a  daughter  which  (hould  afterwards 
*'  be  born  and  live,  or  if  all  the  daugh- 
«'  ters,"  ISr.  as  above^  2  Bro.  P.  C.  ^7. 
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For  wUch  purpofe  the  cafes  of  Greaves  and  Maddifon  in 
Rajm.  and  2  3^(7ff^»  and  particularly  that  of  Sandys  and  SandfS 
(a)  were  cited ;  and  it  was  moreover  urged,  that  the  fettle- 
ment  exprefsly  faying  that  the  portion  (hould  be  paid  at  eigh* 
teen  or  marriage,  which  (hould  firft  ^happen,  the  fame  was 
plainly  due. 

That  the  truft  being  to  raife  the  portions  by  mortgage  or 
ialCj  thb  reverfionary  term  mud  be  either  mortgaged  or  fold. 

As  alfo  the  provifo  having  faid,  that  if  the  daughter  (hould 
die  before  her  age  of  eighteen  or  marriage,  then  the  portion 
was  not  to  be  raifed;  this  was  a  (Irong  indication,  that  if  the 
daughter  lived  to  eighteen  or  marriage,  (he  (hould  be  entitled 
to  her  portion. 

That  if  the  fettlement  had  intended  the  reverfionary  term 
(hould  not  be  fold,  it  would  certainly  have  been  fo  exprefled, 
efpecially  when  there  was  a  provifion  therein,  that  no  main* 
tenance  (hould  be  raifed  in  the  father's  life-time. 

Then  it  was  obferved,  that  the  daughter  was  here  a  purcha- 
fcr  of  her  portion,  by  the  mother's  marriage,  who  appeared  to 
have  brought  2500  /.  and  for  2500  /•  paid  fo  long  fince,  it  was 
but  a  reafonable  bargain,  to  be  bound  to  pay  3000  /.  at  fo  dif« 
tant  a  time  from  the  marriage,  as  this  portion  became  due;  and 
it  muft  be  fuppofed  to  have  been  the  contraft  or  bargain 
made  by  the  wife's  relations,  that  this  portion,  with  the  ad- 
dition of  joo  /•  at  fuch  a  diftance  of  time,  (hould  be  paid  back 
to  the  only  child  of  the  marriage,  if  a  daughter,  at  her  age  of 
eighteen  or  marriage. 

That  as  the  chief  end  of  fecuring  the  portion,  Mras  to  prefer 
the  daughter  in  marriage,  fo  if  this  was  not  done  at  a  feafon«. 
able  time,  (and  which  the  fettlement  had  fixed  at  eighteen^) 
it  might  prove  wholly  infignificant ;  for  the  father  might  (and 
probably  would)  marry  again,  and  negleft  his  daughter  by  his 
firft  wife,  who  might  alfo  grow  to  be  fifty  years  old  in  the  life- 
time of  her  father,  and  confequently  pafl  marriage  before  fuch 
time  as  (he  would  become  entitled  to  her  portion. 

Laflly,  As  to  the  power  of  revocation,  it  was  infifted,  that 
when  the  portion  became  adlually  due,  (as  here  it  was)  it 
W6uld  be  then  too  late  for  the  power  of  revocation  to  deveft 
irhat  wa9  aft^ally  vefted, 

AtUrneji 
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Jbtmrmj  Gimeral  contra  :  This  cafe  is  not  the  fame  with  ItitttvT  v. 
tandys  and  &iii^,but  extremely  difiercnt ;  but  if  it  were,  the  ''*'^«-^"«'- 
covxt  finding  the  growing  mifchief  that  has  proceeded  from 
die  rafohitions  indtling  the  daughters  to  their  portions  at 
riglitectt,  (out  of  thefe  reverfionary  terms)  by  tempting  them 
to  disobedience,  to  throw  off  ail  their  dependance  upon  their 
fullers,  and  to  ruin  themfelves  by  rafli  lind  unequal  matches, 
ovgiht  at  length  to  make  a  (land  againft  fuch  mifchief. 

Tho'  the  deed  of  fettlement  fays,  that  the  portion  is  payable 
at  dghteen,  yet  this  is  not  all  which  is  faid  in  the  deed,  for 
die  odier  parts  thereof  (hew,  that  the  portion  was  not  intend- 
ed to  be  raifed  until  after  the  father's  death,  and  the  fettlement 
is  to  be  taken  and  confidered  all  together,  and  with  all  the 
contingencies. 

One  of  the  provlfos  is,  that  if  there  (hall  be  no  daughter 
Inring  at  the  father's  death,  and  the  wife  not  enjientj  then  the 
tErm  for  raiiing  portions  is  to  be  void ;  now  one  of  thefe  con-  • 

tingeoces  bos  happened,  {viz.)  the  wife  was  not  enjient  at  his 
death,  the  other  m^iy  happen,  {viz,)  there  maybe  no  daughter 
firing  at  the  time  of  the  death  of  the  father;  and  therefore 
diis  portion  muft  not  be  raifed,  until  this  latter  contingency 
be  aUb  determined ;  and  the  provifo  means  no  more,  than 
that  if  there  (hall  be  no  daughter  living,  or  in  ventre  fa  mere^  at 
the  Cither's  death,  then  no  portion  (hall  be  raifed. 

It  is  true,  it  may  be  thought  a  hard  cafe,  fuppodng  the       f  07  7 
daughter  (hould  marry,  and  die  before  the  father,  leaving  fe« 
veral  children,  that  yet  (he  (hould  have  no  portion  ;  but  this 
muft  be  kft  to  the  breaft  of  the  father,  who  cannot  be  fuppof* 
ed  to  be  unkind  to  his  own  child. 

On  the  other  hand,  in  the  prefent  cafe,  there  is  an  inftance 
of  difobedience  in  the  daughter,  by  her  having  married  with-  . 
out  her  father's  confent,  an  inftance,  which,  probably,  pro« 
ceeded  from  her  dependance  upon  being  able  to  recover  her 
portion  in  defpight  of  her  father. 

And  this  contingency,  [viz.)  whether  or  no  a  daughter  (hall 
be  liring  at  the  time  of  her  fathei^s  death,  makes  the  cafe  to 
be  exa£Uy  like  the  cafe  of  Corbet  and  MaidwelL(a)^  ^^^  ^^  ^  ,^^ 

As 
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RsAMBv  «•  '  Af  to  die  eafe  of  Sandys  and  Sandys,  there  was  no  provi(Q 
BWL4K  .  ^^^  ^  ^^^^^  fliould  be  void,  if  no  daughter  Uving  at  the 
death  of  her  father,  nor  anjr  fuch  power  of  revocation,  as  in 
the  prefent  cafe,  and  the  father  is  to  be  confidered  as  much  a 
purchafer  of  this  power  of  revocation,  by  making  the  limita- 
tions of  the  fettlementj^  as  the  daughter  a  purchafer  of  her 
portion* 

Mr.  Talbot  on  the  fame  fide  :  As  to  the  inconvenience  of  the 
daughter's  (laying  an  unreafonable  time  for  her  portion,  the 
fame  inconvenience  mud  have  been  if  the  mother  had  lived, 
as  well  as  the  father,  there  being  no  pretence  to  fay,  that  if 
the  father  and  mother  had  been  both  living,  then  the  portion 
could  have  been  raifed* 

r   08  1  '^^  whole  deed  muft  be  taken  together,  elfe  you  will  have 

the  intention  of  the  party  by  halves. 

BefideSf  the  words  of  the  claufe  for  paying  the  portion  are, 
''  that  the  fame  fiiall  be  paid  at  the  daughter's  age  of  eighteen 
•*  or  marriage,  or  as  foon  after  as  conveniently  may  he^  fo  that 
it  is  confident  with  the  deed,  if  the  portion  be  paid  as  foon 
after  the  daughter's  age  or  marriage  as  conveniently  may  be, 
^  and  furely  it  cannot  be  faid   to  be  conveniently  paid,  when 

there  is  no  other  way  propofed  for  doing  it,  but  by  felling  a 
rcverfionary  term,  to  the  ruin  of  the  family. 

The  payment  of  the  maintenance  muft,  in  the  courfe  and 
nature  of  it,  precede  the  payment  of  the  portion,  and  no 
maintenance  being  to  be  paid  until  after  the  death  of  the  fatl'^er 
by  the  exprefs  words  of  the  fettlement,  there  confequently  can 
be,  before  that  time,  no  payment  of  the  portion. 

The  hardOiip  in  this  cafe,  on  the  family,  is  fo  vifible, .  that 
if  it  were  but  a  doubtful  point,  or  in  any  fort  unfettlea,  or 
varying  from  former  refolutions,  the  Court  ('tis  apprehended) 
vf^  ftmin  hard  to  make  a  diftin£tion,  in  order  to  prefcrve  the 
tunily. 

To  which  it  was  replied  by  Mr.  Lutnvyche,  That  as  to  die 
cafe  of  hardfliip,  and  that  what  was  prayed  by  the  plaintifl^ 
would  tend  to  the  ruin  of  the  family,  the  fame  might  he,  and 

in  fa£t  had  been  urged  in  all  cafes  where*  the  court  had  decreed 

the 
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;tVc  fiik  oCreverfioDaiy  terms  foe  raifing  portions  for  daughters,     Ittmir  ♦. 
m  the  life-time  of  the  father. 

But  th^t  it  would  be  as  much  a  hardfhip  to  take  it  the      [  99  ] 
other  way,  {vtz, )  if  the  daughter  (liould  marry  fuitably,  and 
die  in  the  father's  life-time,  leaving  many  children,   that  this 
daughter  fiiould  have  no  portion  provided  for  her  by  the 
&ttkment. 

That  it  had  been  very  eafy,  had  the  parties  fo  intended  it, 
to  have  infertcd  a  provifo  in  the  fcttlement,  that  the  portion 
(boukl  not  be  raifed  in  the  father's  life-time,  efpecially,  when 
(as  obferved  before)  it  was  provided  that  no  maintenance 
fliould  be  raifed  in  the  father's  life-time* 

Lard  Chancellor  :  The  cafe  of  Greaves  verfus  Maddtfon  is  a    The  court  will 
ftrange  one,  and  not  common  fenfe  \  I  will  go  juft  as  far,  and   Jhwfitrnmtol 
not  one  jot  further,  than  former  refolutions  have  eone,  for  )>y  p«5«*«nti, 
raiung  portions  for  daughters   by  the   lale  of  revernonary   ftooarytermiM 
terms  ;  and  whenever  fuch  a  cafe  happens,  (I  mean  when  a   ^"^  p««»«n"* 
.  daughter  applies   in  order  to  have  the  portion  raifed  in  the 
Itther^s  life*time)  I  will  fludy  and  labour  to  find  out  a  diSe* 
Tcnce  between  that  cafe  and  the  former,  in  order  to  difcoun- 
tenance  fuch  fuits  ;  the  fenfe  of  the  nation  fcems  to  be  with 
me,  in  this  cafe,  by  there  being  generally,  {a)  now  a-days,  a    /^>  y.^^  ^j^  ^^ 
cbufe  inferted  in  fettlemcnts,  to  prevent  the  fale  of  a  term   «» «he  cafe  of 
for  raifing  portions,  in  the  life-time  of  tlie  father.  Duncomb.  457* 

It  is  hard,  that  a  court  of  equity  fliould  incourage  a  daugh- 
ter, juil  when  ihe  comes  to  fourteen,,  or  perhaps  twelve  years 
jof  age,  to  fay  to  her  father,  ^'  come,  I  am  fit  for  my  portion, 
*  pray  pay  it  me,  or  I  will  marry,  and  then  I  can  compel 
*'  the  raifing  of  it  by  the  fale  of  your  eftate". 


What  difobedience  will  this  breed  in  a  daughter?  what 
lalh  and  unequal  marriages  will  this  produce?  accordingly  I 
kave  pbferved,  that  in  mod  of  thefe  cafes  (as  in  the  principal 
cafe)  the  daughter  has  married  without  the  confent  of  tlie  fa- 
ther, vdiich  furely  is  fit  to  be  prevented. 

But  it  is  obje£ted,  the  father  will  not  in  a  reafonable  time 
raife  this  portion. 

Rsjp.  But  of  the   two   which  is    fitted  to  be  trufted,  the 

father,  or  hi»  infant  daughter?  dcubtlefs  he  muft  be  prefunicd» 

out 
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Rsvnvr  ♦.     o^j  of  j^jj  natural  affeaion  to  Bis  daughter,  to  be  ^inDing  to 
do  her  right. 

But  the  prefent  cafe  differs  from  the  former  cafes  where 
the  portion  h^  been  recovered  bjr  fale  of  reverfionary  terms, 
this  portion  being  to  be  paid  at  eighteen  or  marriage,  or  as 
ibon  after  as  the  fsme  fhall  or  may  be  conveniently  raifed,  fo 
that  it  is  not  to  be  raifed,  until  it  can  be  done  with  conve- 
xriency ;  now  in  my  opinion,  it  cannot  conveniently  be 
raifed  by  felling  a  reverfion,  which  will  incommode  the  hr> 
mily  to  that  degree  as  to  ruin  the  eftate ;  for  which  reafon  I 
think  it  cannot  be  conveniently  raifed  until  the  death  of  the 
father. 

Befides,  there  is  a  prm'ifo  which  makes  this  contingent 
during  the  father's  life-time,  and  that  is  another  reafon  why  it 
cannot  be  raifed,  {viz.)  a  provifo,  that  if  the  father  dies  with- 
out leaving  a  daughter,  or  his  wife  enftent  with  a  daughter, 
then  the  portion  is  not  to  be  raifed ;  which  provifo  imports 
no  more,  than  that  if,  at  the  death  of  the  father,  there  fhall 
be  no  daughter  bom,  or  in  ventre  fa  mcrty  then  no  portion  is  to 
be  raifed. 

It  is  true,  fo  far  has  happened,  that  there  can  be  nodaugh-^ 
ter  in  ventre  fa  mere  at  the  father's  death,  no  pofthumous 
daughter ;  but  dill  there  may  be  no  daughter  living  at  the 
father's  death  ;  fo  that  tliere  is  a  contingency  ftill  fubfiftihg 
which  prevents  the  portion  from  becoming  due,  and  makes 
this  cafe  rcfemble  that  of  Corbet  and  Maidwell, 

As  to  the  provifo  which  fays,  that  if  the  father  provides  for 
the  daughter  a  portion  equal  to  what  is  fecured  by  the  fettle- 
ment,  then  the  term  to  be  void  ;  by  this,  it  feems,  it  mull  btf 
intended,  if  the  father  provides  fuch  portion  payable  at  fuch 
time  as  the  portion  by  the  fettlement  is  made  payable,  viz^ 
at  eighteen,  if  the  portion  be  conftrued  to  be  then  payable. 

With  refpeft  to  the  power  of  revocation,  it  is  ftill  a  fubCft-* 
ing  power,  and  confequently  fafpends,  and  prevents  the 
portion  from  being  as  yet  payable,  becaufe  the  father,,  by  con*- 
fcnt  of  the  truftees,  may  yet  revoke  -,  he  may  revoke  at  any 
time  before  the  portion  is  raifed  and  paid ;  and  it  can  be  no 
objeSion  to  fay,  that  tlie  right  to  this  portion  is  vefted  in  the 
daughter  j  for  fuppofe  tliere  had  been  a  fon  bom,  then  a  right 
2  t» 


[   »l  ] 


Wbcrcdicrtli 
«  power  in  tbe 
truft  ttrm  to 
nife  portionsy 
ftir  the  huiband 
with  confeut  uf 
tniftees  to  re* 
voke  all  the 
ofet,  this  fuf- 
pcfMlsthepor- 
tioo* 


'^ 
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to  the  remainder  would  have  vefted  in  fuch  fon,  and  yet  there     Rttisiv  «. 

can  be  no  doubt,  but  that  the  father^  with  tlie  confcnt  of  the 

tniftees,  might  have  revoked  this  vefted  remainderi  and  by  the 

fame  reafon   may  he  with  confent,   i^c.  revoke  this    term. 

which  fecures  the  portion ;  and  if  the  term  falls,  all  the  truft 

thereof  muft  fall  alfo,  and  confequently  the  truft  for  raifing 

the  portion. 

lujdeed  it  has  been  objefled,  that  it  would  be  a  breach  of 
truft  in  the  truftees  to  join  in  fuch  revocation. 

But  I  think  it  may  not  be  only  a  juftifiable,  but  com-  T  loa  1 
mendable  thing  in  the  truftees,  under  fome  circumftances, 
to  confent  to  fuch  revocation ;  as  fuppofe  the  daughter  fliould 
be  drawn  in  to  marry  fome  very  unworthy  man,  who  ftiould 
ufe  her  in  a  moft  barbarous  manner,  and  the  daughter  ftiould 
afterwards  die  without  iflue,  upon  which  the  hufband  ftiould 
fue  for  the  portion ;  in  this  cafe,  it  would  be  very  reafonable 
in  the  truftees,  to  join  with  the  father  in  revoking  thefe  ufes ; 
or  fuppofe  the  daughter  ftiould  have  left  children  by  fuch  mar- 
riage, it  would  be  reafonable  for  the  truftees,  by  confenting 
to  a  revocation,  to  prevent  the  portions  going  to  the  huf- 
band,  and  (if  pra£licable)  to  carry  it  to  the  children  of  the 
daughter,  fo  that  this  power  feems  to  be  ftill  a  fubfifting 
power,  which  there  may  be  hereafter  very  good  reafon  to 
put  in  execution. 

For  thefe  reafons,  I  think  the  portion  remains  as  yet  liable 
to  a  contingency,  and  therefore  not  to  be  raifed  until  this 
contingency  is  out  of  the  cafej  which  cannot  be  during  the 
life  of  the  father  (i). 

This  decree  was  afterwards  affirmed  by  iht  Houfe  of 
Lords  (a). 


(i)  Vide  Bkiler  ▼.  Duncombt,  ante^  (2)  2  Bro.  P.  C.  487. 

I  vol.448. 


Vol.  n. 
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Cafe  24.      Mr.  Juflicc  Eyre  verfus  Countefs  of  Shaftfbury. 

L-ri  Mac-  rT^HE  Litc  Earl  of  Skaftjhury,  by  his  Will  dated  loth  AV 

sE    Ci  Ab  vernier  17 10.  devifcd  the   guardianfhip  of  the  pcrfoix 

71c.  pi.  3. 755.  and  eftatc  of  his  infant  child  (the  prefent  Earl)  to  Mr.  Jufticc 

A  |tu«n!i«ndiJp  ^^^  ^"^^  ^^^  Others  (fince  deceafed)  without  faying  and  U  the 

^evifed  to  three,  furvivor  of  them :  and  this  dovife  of  the  guardianihip  was  until 

without  fayingy         ,,.,,«,.  r 

*<  and  CO  the       the  child  ihould  come  to  2 1  years  of  age. 

•*  furv'voti  or 

**  farvUor  of  theoii**  jet  the  furvivor  fliall  have  It. 

Lord  Sia/l/hury  died  beyond  fea,  and  the  infant  Earl  was  now 
twelve  years  of  age,  when  Mr.  Juftice  Eyre,  perceiving  that 
his  Lordfliip  had  not  a  proper  governor  provided  for  him  by 
the  Countefs  his  mother,  and  that  the  perfon  who  was  ordered 
to  attend  him  as  his  gentleman,  was  not  a  fit  perfon  for  that 
purpofe,  petitioned  the  Lord  Chancellor,  that  he,  as  folc  fur-^ 
viving  guardian,  might  have  the  ordering,  as  he  (hould  think 
proper,  of  fuch  governor,  gentlcAian  and  other  fervants  to 
attend  the  faid  infant  Earl,  and  that  the  perfon  of  the  faid  in- 
fant Earl  might  be  delivered  over  to  the  petitioner. 

On  the  behalf  of  tlie  Countefs  it  was  infifted  by  the  folicitor 
general,  Mr.  Luiwiche,  Mr.  Cowper,  and  Mr.  Talht  that  the 
guardianfliip  being  devifcd  to  three,  without  faying  and  to  the 
furvivor  of  them,  the  fame  did  not  furvivc  ;  tliat  it  was  but  a 
bare  authority,  and  no  intereft,  in  regard  no  profit  could  be 
made  thereof;  that  if  a  power  were  given  to  three,  and  one 
of  them  {hould  die,  the  fur\'ivor  could  not  execute  fuch 
power  J  that  if  two  were  made  committees  of  a  lunatick,  on 
the  death  of  one  of  them,  tlie  commitment  would  determine; 
that  this  was  a  truft  annexed  to  the  perfon,  nnd  not  aiTignablc, 
nor  was  it  reafonable  it  fliould  furvive,  forafmuch  as  the 
teftator  might  think  it  proper  to  truft  three,  but  not  to  invcll  a 
imaller  number  with  a  charge  of  tliat  importance. 

Alfo  it  was  faid,  that  if  the  infant  Earl  fliould  die  witliout 
ilTuc  under  age,  in  fuch  cafe  the  late  Earl  by  his  will  had 
given  an  annuity  of  500/.  per  annum  to  Mr.  Juftice  Eyre, 
which  made  it  improper,  that  he  alone  fliould  be  intruftvd  wiih 
the  perfon  of  the  infant  Earl,  who  would  be  a  gainer  on  his 

dying 
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dying  without  ifluc  and  under  age  5  that  the  wUl  having  ap-       Er»t  v. 

pointed  three  guardians  to  the  infant,  it  was  the  fame  thing,    Sha^tiauit. 

as  if  the  teftator  had  appointed  thofe  three  jointly,  and  then  it 

was  phinj  that  if  one  (hould  die,  the  furvivors  could  not  z£k ; 

dua  acccnrdingto auditor  CurFs  cafe,  (11  Co.  2.  b.)  where  an 

office  is  granted  to  two,  on  the  death  of  one  of  tbe  grantees 

the  office  determines. 

And  though  it  might  be  attended  with  fome  inconvenience, 
were  fuch  guardian(hip  or  authority  to  determine  on  the 
death  of  one  of  the  perfons  intruded,  yet  it  mud  be  allowed^ 
to  have  been  in  the  power  of  the  teftator  to  have  prevented 
this  inconvenience,  by  limiting  the  guardianfhip  to  the  fur- 
viYor  bj  exprefs  words.     Sa/i.  465. 

It  was  moreover  urged,  that  this  was  a  matter  of  truft, 
for  every  guardianihip  was  a  {a)  truft  ;   that  the  Crown,  as    ^r)  Vol.  i .  704. 
parens  patrU^  was  the  fupreme  guardian  and  fuperintendant   ^^**^"*|^ 
over  all  infants;  and  (ince  this  was  a  truft,  it  was  confe-   Frederick ▼. 
qiently  in  the  difcretion  of  the  Court,  whether  or  no  they         e"«"^7»»« 
vobU  do  fo  hard  a  thing,  as  to  take  aviray  an  infant  under 
thirteen  years  of  age,  from  fo  careful  a  mother  as  the  Coun- 
tdk  was ;  that  the  tender  calls  of  nature  were  on  the  mother's 
fide ;  and  then  there  were  two  phyficians,  (do£lor  Robin/on 
and  doCtor  Friend)^  who  both  teftified,  that  the  infant  Earl 
was  of  a  tender  and  fickly  conftitution  \  fo  that  at  leaft  the 
court  might  refufe  to  grant  this  in  a  fummary  way,  or  other- 
^rife  than  upon  a  bill. 

AUb  with  regard  to  the  fervants,  it  was  reprefented  to  be 
a  vciy  hard  thing  to  turn  away  fuch  as  the  Countefs  had  ex-* 
perienced  to  be  good  fervants,  and  to  take  perfons  in  their 
room,  whom  (he  had  no  experience  df,  particularly,  that  do£lor  [  105  ] 
StttUs  the  governor  came  in  at  firft,  with  the  approbation  of 
Mr.  Juftice  Eyre^  and  that  he  was  a  man  of  learning,  probity, 
and  piety,  and  a  clergyman. 

On  the  other  fide  it  was  faid,  that  this  guardianihip  was 
not  devifed  to  thret  Jointly ,  but  to  three  until  the  infant  Earl 
ihoald  come  to  twenty-one  •,  that  a  guardian  had  not  only 
a  baic  authority,  but  alfo  an  intereft,  for  he  might  bring  a 
writ  of  raviihment  of  ward,  or  might  make  a  Icafe  during 
the  minority  of  the  infant  as  was  determined  in  the  cafe  of 

^  2  Shopland 
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Eyri  V.    .     Shobland  vcrfus  Rydler^  Cro.  Jac.  cc.  08.  fo  that  -euardian* 

Counter*  of        _f         .  n,     ,.,,.,.  ,  r 

SHAFTSBvir.    nad  an  mterelt  coupled  with  their  authontyi  and  conlequently 
the  office  would  furvive. 

It  was  true,  it  could  not  be  granted  over ;  no  more  could 
the  office  of  cxccutorfliip  -,  but  yet  there  could  be  no  queftion, 
but  that  if  there  had  been  two  executors,  and  one  (hould  die, 
the  otlier  would  take  the  whole  executorfliip  as  furvivor. 

And  as  to  the  objcftion,  that  there  was  no  profit  in  the 
guardianfliip,  and  tliercfore  it  ihould  not  furvive,  the  fame 
way  of  reafoning  would  hold  in  the  cafe  of  an  executorihip, 
for  that  was  barely  a  truft,  and  no  ways  profitable;  notwith- 
Handing  which,  being  a  legal  intereft,  it  would  furvive.  It 
was  likcwife  faid,  that  in  cafe  where  three  guardians  were  ap- 
pointed, if  this  were  fuppofed  to  be  but  a  joint  autliorityi  and 
confequently  not  to  furvive,  it  would  prove  a  great  inconveni- 
ence, and  in  a  good  meafur£  fruflrate  tlie  intention  of  the 
perfon  appointing  them. 

As  to  what  was  held  in  auditor  CarPs  cafe,  (viz.)  where  an 

office  has  been  ufually  granted  to  two,  and  one  of  them  dies, 

that  this  is  a  determination  of  fuch  office,  the  reafon  mud  be 

[  106  3       fuppofed  to  be,  becaufe  they  both  make  but  one  officer,  as  in 

the  cafe  of  the  flierifFs  of  M'uldlefex. 

That  with  regard  to  the  500/.  per  annum  givcii  to  Mr. 
Juftice  Eyrc^  in  cafe  of  the  infant's  death  without  iffiie,  and 
under  age,  that  could  be  no  objedion  in  cafe  of  a  teftamen- 
tary  guardian  appointed  by  the  party  himfelf,  whatever  it  might 
be  where  the  guardian  was  to  be  appointed  by  the  Court ;  for 
where  the  tcftator  himfelf  fays,  that  J*  S.  (hall  be  guardian  of 
his  fon,  and  by  the  fame  will  alfo  declares,  that  the  faid  guar- 
dian (hall  have  the  whole  eftate,  in  cafe  the  child  (hould  die 
within  age,  furely  that  would  be  good ;  much  more  fliall  the  de- 
vife  in  our  cafe,  which  is  but  a  fmall  part  of  the  eftate. 

Then  as  to  the  objcftion  of  hardlhip,  from  the  guardian's 
being  impowcred  to  impofc  fervants,  governors,  t!fc»  who, 
when  put  upon  the  young  lord  by  fuch  guardian,  would 
probably  not  regard  the  Countcfs,  as  having  no  dependence 
upon  her,  this  might  be  ?s  well  turned  the  other  way,  {viz.) 
that  if  they  were  put  in  by  the  mother,  they  would  have  no  re- 
gard to  the  guardian,  who  yet  vas  intcmlcd  by  the  will  to  be 
in  loco  partntis^  and  to  I'upply  the  ficher's  place.     . 

2  That 
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That  dodor  SiuUs  the  governor  might  be  a  good  fchohr)      n^^^ ^'  e 
and  a  pious  man,  and  yet  it  would  not  nccefTarily  follow,  that    SHArTiBvir. 
he  was  a  proper  governor  to  attend  the  young  Earl  to  court, 
or  to  noble  families,  or  at  the  exercifes  of  dancing  and  riding, 
which  it  was  fit  his  Lordfhip  ihould  be  acquainted  with. 

Befides,  it  was  of  great  confcquence,  in  regard  fuch  for-      [   '©7  3 
tants  are  apt  to  flatter  their  young  maders,  and  to  entertam 
thdr  thoughts  with  fuch  things  as  would  be  rather  pleafnig 
tbao  ufeful  to  them* 

Lnftlj%  With  refpe£k  to  the  tcndcrncfs  of  the  young  Lord's 
oooAitution,  that  was,  however,  of  late  grown  (Ironger,  and 
he  being  now  upwards  of  twelve  years  of  age,  this  was  the 
proper  crifis  for  forming  his  mind,  and  inflilling  into  him  a 
tafte  of  thofe  noble  qualities,  and  that  fpirit,  which  became  a 
pcr(bn  of  his  high  ftation,  in  order  to  make  him  ufeful  to  his 
(omitry  ;  and  this  being  the  proper  time,  futely  it  was  reafon- 
^  abk  to  tnift  providence  in  thcfe  cafes,  and  to  fend  the  young 
QoUeman  to  fome  publick  fchool. 

Lord  Chancellor :  The  father  by  the  (a)  ftatute  has  a  right    (4)  12  Car.i, 
todifpofc  of  the  guardianlhip  of  his  child  ui^til  twenty-one,    c*P'*4' 
^nd  having  done  fo  here,  it  will  be  ( 1 )  binding,  unlcfs  fome 
tnifbehiviour  be  (hewn  in  the  guardian,  in  which  cafe  it  being 
^nutterof  truft,  this  court  has  a  fuperintendency  over  it. 

But  as  to  the  objedion,  that  this  right  of  guardianfliip 
Axs  not  furvive,  becaufe  it  is  not  faid  in  tlie  will  in  exprefs 
terms,  tliat  it  (hall  go  t^  the  furvivor,  there  feems  to  be  no 
colour  for  it,  becaufe  where  fcveral  guardians  are  appointed 
by  a  Will,  each  of  them  feems  to  be  a  compleat  guardian, 
like  the  cafe  where  there  are  two  or  three  church-wardens  of 
aparifl],  each  of  them  is  a  dilHnct  church-warden;  ami  it 
would  be  mifchicvous,  and  of  very  ill  cifeft,  if  where  there 
arc  fcveral  guardians  appointed  by  a  will,  and  fome  refufe  to 
iStf  that  the  red  (hould  not  be  able  to  do  any  thing;  and  yet 
thb  muft  be  the  confequence,  if  a  guardianfliip  devifed  to  [  io9  ] 
icTcral  Ihould  be  taken  to  be  one  joint  naked  authority ;  fuch 
coiiftru£lion  would  make  the  ad  of  little  force ;  a  guardian 
hat  an  authority  coupled  witli  an  intereft,  and  may  bring  a 

(1)  Vide  Diil99t  V.  J.ady  M^nnteajhel/^  3  Bro.  P.  C.  341. 
G  3  writ 
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^  c^^*^%      ^^^  ^^  raviftimcnt  of  ward  on  the  infant's  being  taken  from 
SHAPTiByiT.    him  ;  and  tho'  it  is  true,  that  the  damages  recovered  (hall  by 
the  flatute  go  towards  the  benefit  of  the  ward,  yet  the  decla- 
ration mud  lay  it  ad  dampnum  of  the  guardian  the  plaintiff. 

The  reafon  of  auditor  CurFs  cafe,  where,  on  the  office  of 
auditor  being  granted  to  two,  without  faying  and  to  tbefuroi^ 
voTy  fuch  office  on  the  death  of  one,  was  held  to  be  determined, 
was,  becaufe  in  fuch  cafe  both  made  but  one  officer,  as  the 
two  (heriffs  of  Middle/ex  make«  as  to  their  office,  but  one  per- 
fon.  In  the  prefent  cafe,  here  is  a  plain  right  placed  and  vcft- 
ed  in  Mr.  Juftice  Eyre  as  the  funriving  guardian,  and  who, 
every  one  is  affiired,  will  well  execute  fuch  truft,  which  it 
will  be  impoffible  for  him  to  do,  without  being  allowed  to  place 
and  chufe  the  governor,  gentleman,  tsfc.  to  attend  upon  and 
take  care  of  this  young  nobleman. 

And  tho'  Dr.  Stuhbs  may  be  a  good,  learned,  and  pious 
man,  yet  he  may  not  be  fo  fit  to  attend  the  young  Earl  to  all 
places,  for  inflance,  to  courts,  places  of  exercife,  and  diver- 
fions  Isfc.  at  which  it  may  be  proper  for  his  lordfhip  to  ap- 
pear. 

But  I  muft  differ  from  Mr.  Juftice  Eyre^  as  to  fending  the 
infant  to  a  public  fchool,  wliich  may  be  thought  likely  to  inftill 
into  him  notions  of  flavery. 

f    109    ]  Wherefore  ^  C;/r' :  Difcharge  Dr.  Stuhbs  from  being  go- 

vernor, as  alfo  Mr.  Bennei  from  being  gentleman,  and  deliver 
the  infant  into  the  hands  of  his  guardian  Mr.  Juftice  Eyre^  who 
defired  the  young  Earl  might  dine  with  him. 

But  Lord  Chancellor  faid,  that  this  was  in  confidence  that 
the  judge  ihould  return  him  to  his  mother  tlie  Countefs  at 
night,  for  that  as  yet,  the  court  would  not  make  any  order 
toucliing  the  cuftody  of  the  Earl's  perfon. 

Afterwards  on  the  great  feal's  being  taken  from  tlie  Earl  of 
Macclesfield^  and  placed  in  the  hands  of  three  Lords  Commif- 
iioners,  on  18  March  1724.  Mr.  Juftice  Eyre  (lately  made 
Lord  Oucf  Baron  of  the  Exchequer)  exhibited  his  petition  to 
the  Lords  Commiffioners,  fetting  forth  the  former  proceed- 
ings, and  that  the  infant  Earl,  who  was  now  juft  fourteen  years 
of  age,  and  had  been  married  to  lady  Sufanna  Noel^  daughter 
to  fine  Counteis  of  Gamfior^mgb^  was  detained  from  the  pe- 

titioner^ 


[  iJo  3 
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^dimer;  that  fuch  marriage  was  without  the  confcnt  or  pri-      r^'^'^"*^ 

Titf  of  the  faid  Lord  Chief  Baron   the  furviving  guardian-,    SaArTtsviv. 

thctcfore  the  petitioner  thought  it  his  duty  to  lay  thcfe  things 

before  die  Q)urt,  praying,  that  ii»e  cuftody  or  tuition  of  tlie 

infant  lord  might  be   granted  to  him,  and  that  the  Court 

would  make  fudi  order  touching  this  matter,  as  they  fliould 

dunk  proper. 

Upon  this  the  Countefs  Dowager  of  Shaft/bury  petitioned 
the  Lords  Commiffioners,  that  the  order  of  the  late  Lord  Mac^ 
tUtfielit  declaring  the  right  of  guardianftiip  to  belong  to  the 
Lord  Chief  Baron  Eyre^  and  directing  the  perfon  of  the  infant 
Earl  to  be  delivered  to  the  faid  Lord  Chief  Baron,  might  be 
fee  afide, 

Alfo  the  infant  Earl  petitioned  the  Lords  Commiflioners, 
iafifting,  that  the  guardianfhip  of  his  lordfhip  given  by  the 
will,  was  determined  by  the  death  of  two  of  the  guardians, 
and  praying  that  his  lordfliip,  bnng  now  of  the  age  of  fourteen 
jean,  might  be  at  liberty  to  chufe  his  guardian. 

On  hearing  thefe  petitions,  the  Court  ordered  a  fequeftra- 
tion,  udlefs  caufe,  both  againfl  the  Countefs  [dowager]  of 
ihaftjhirjj  and  againft  the  Countefs  of  Gain/borough^  for  their 
contemgc  in  contriving  and  efFsfting  this  marriage  without  the 
confent  of  the  guardian,  and  without  applying  to  the  Court. 

And  the  perfon  of  the  infant  Earl  was  ordered  to  be  reftor- 
cd  by  the  Countefs  [dowager]  of  Shaft/bury  to  the  Lord  Chief 
Baron,  it  being  the  opinion  of  the  Court,  that  tho*  the  decla« 
ration  made  by  the  late  Lord  Chancellor,  that  the  right  of 
guardianfhip  did  belong  to  the  Lord  Chief  Baron  as  furviving 
guardian,  and  the  order  made  thereupon,  was  ever  fo  erro- 
neous, yet  that  the  fame  was  a  good  order  until  reverfed,  and 
confequently  it  was  a  contempt  ( i )  to  break  it. 

On 

(i)   So   in    Potts  v.  Norton  at  the  faid  annuity  in  cafe  the  brother  (hould 

RoIlSf  24.(h  Aprilf  1792,   the  teHator  refufe  to  comply.     Several  of  the  chil- 

by  his  will  left  contider-^ble  legacies  to  dren  were  taken  from  the  brother  by  the 

tiie  mfant  children  of  his  brother,  and  executors  without  any  objection  being 

alio  an  annaity  to  the  brother  himfelf,  made,  and  were  placed  by  che  execu- 

making  it  his  particular  requcll  to  his  tors  at  different  fchoois  ;  and  the  bro- 

brotlier,that  he  ^ould  commit  theeduca-  ther  received  his  annuity.  Upon  an  ap- 

tionoftke  chiHren  to  his,  theceiUtor's  plication  to  the  Court  for  maintenance 

Occutort,  and  revoking  the  gift  of  the  for  the  infants^  it  was  ordered,  thuc 

G4  thtt 


no 

Eyrc  V. 

Countefs  of 

SiiArTiBvtv. 
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On  the  15th  May 9  the  three  Lords  Commiffioners,  (viz.) 
Sir  Jo/eph  JeVyll  Mafter  of  the  Rolls,  Mr.  Baron  Gtlhert^  and 
Mr.  y.  Raymond^  having  heard  this  matter  folemnly  argued 
by  counfel  on  both  fulcs,  gave  their  judgment,  which  was  de- 
livered by  the  Lord  Commiflioner  Jekyll^  that  the  Court  were 
all  of  opinion,  the  fequeftration  againft  the  Countefs  of  Siafif' 
bury  ought  to  be  abfolute. 

The  marriage  of  a  ward  without  the  confent  of  the  guar- 
dian, is  a  ravifliment  of  the  ward,  2  Inft.  440.  and  aggravated 
in  this  refpe£l,  that  after  fuch  raviihment  by  marriage,  the 
ward  cannot  be  rcflored  to  fuch  condition  as  he  was  in  before, 
it  being  rendered  impoffible  by  the  wrong  of  the  raviflicr. 


By  the  ftatute  of  Wejlmwjier  2.  cap.   35.  'tis  enadcd,  that 
if  one  be  guilty  of  raviihment,  either  of  a  male  or  female  ward, 


The  ponifh- 
ment  inflifled 

fuch  z%  married    if  the  Ward  be  reftor-  d,  tho'  not  married,  the  ravilher  fliall  be 

a  ward  wieh  )ut 
the  confent  of 
tke  guardian. 


puniflicd  with  two  years  imprifonment  \  but  if  the  ward  be 
not  relh)rcd,  or  if  he  be  reftored  and  be  married,  the  party 
guilty  of  fuch  raviihment  (if  he  cannot  make  fatisfa£lion  for 
the  marriage)  fliall  be  puniflicd  by  imprifonment  for  life,  or  by 
abjuring  the  realm,  at  the  difcretion  of  the  court  where  he  is 
tried  ;  fo  that  a  ravifliment  of  ward  became  an  oflrnce  not  only 
againft  the  guardian,  but  a^ainft  the  King :  and  whereas,  on 
the  ward's  being  married,  the  raviflier  was  to  be  piiniihed  by 
perpetual  imprifonment,  or  by  abjuring  the  realm  ;  tliis  ftiews 


the  Mafter  iT.ould  inquire  whether  the 
brother  was  willing  to  commit  the  edu- 
cation of  the  chilvircn  to  the  executors, 
2iid  in  that  cafe  the  Mafter  was  to  in- 
quire wjiat  waj  proper  to  be  allowed 
for  their  niair.te nance.  The  Mafter 
reported  that  the  brother  had  appear- 
ed before  him,  and  coi.jented  thereto  ; 
and  this  report  was  aticrwards  con- 
firmed, and  certain  fums  allowed  for 
maintenance.  The  brother  having  af- 
terwards taken  away  two  of  the 
children  from  the  fchools  where  they 
had  been  placed,  the  executors  by 
their  prcfo^it  petition  proved  that 
he  might  be  orderi'd  to  rrplacc  them. 
The  brother  appeared  to  the  peii- 
tion>  and  infiUed  .ihac  he  had  never 


given  his  confent  that  the  care  of  his 
children  (hould  be  taken  from  him  ; 
and  it  was  flrongly  iniifted  on  his  be- 
half, that  the  Court  had  no  jurifdidion 
to  take  a  child  fromlis  parent  without 
the.  parent's  confent,  (as  to  which  vide 
Duke  0/ Beaufort  v.  Berty^  ante,  i  vol. 
705,  and  Creuj'e  v.  Hunter ,  there  men- 
tioned.) But  his  Honour  faid,  he  would 
not  go  into  this  queftion  while  the  maf- 
ter's  report  of  the  brother's  confent  re* 
mained  in  force—- the  brother  mud 
make  fuch  application  as  he  ihould 
think  fie,  to  take  off  the  efied  of  that 
proceeding — but  for  the  prefent  his 
Honour  ordered  the  hjother  to  replace 
the  children. 

the 
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the  grestoefs  of  theoSence,  by  the  grievoufnefs  of  the  puniih- 


Xrtsv. 

CMIIlMffl  of 


And  the  matter  of  marrying  infants  without  the  proper  con- 
ient  of  guardians,  is  provided  againft,  both  at  law  and  in 
this  court,  efpecially  the  latter,  it  being  notorious,  that  a  court 
of  equity  entertains  no  greater  jealoufy  of,  nor  (hews  more  rc- 
fentment  againft  any  thing,  than  the  unlawful  marriage  of  in- 
fsmts. 

In  the  cafe  of  the  marriage  of  a  lunatick,  (viz.)  that  of  Mr. 
J\BrArr^8nnn^ngMr8.^,theCourt(/i)committedMr.Pari^,    ^^\ Via^Piteea. 
tbe  parfon,  and  others  that  were  their  agents,  and  Packer  con^  *»  ^^^^  4*^ 
tinocd  in  coftody  for  a  confiderable  time,  and  infants  and  In- 
nadcks  may  be  compared  together,  both  of  thefe  being  un- 
able to  take  care  of  themfelves. 

In  cafe  where  an  infant  is  committed  by  the  Court  to  the       f  T12  1 
collody  or  care  of  any  one,  fuch  committee  gives  a  {b)  recog*  On  Oim  tawnu 
nizance,  that  the  infant  (hall  not  marry  without  leave  of  the-  ^^t^y  of  L 
Coort.  which  form  is  very  rarely  altered,  and  on  fpeciad  dr-  »nf*«««odie 

«         i-ti-  «  !•!  1        ewe  of  anyone, 

cmnftances ;  fo  that  if  the  infant  marries,  though  udtbout  the  fach  ^ommiaeB 
privity,  or  knowledge,  or  negleS  of  the  committee,  yet  the  re-  ^^rJS2,*ih!^ 
cognizance   is  in  ftriftnefs,  forfeited,  whatever  favour  the   tiieinftotflitii 
Court  upon  application,  may  think  fit  to  fliew  to  fuch  com-  ^tkn^of' 
nuttee,  when  he  appears  not  to  have  been  m  fault.  ^  viHtroL  i. 

Dr.  Davis^t    , 

In  Lord  8ommer/s  time,  Mr.  Goodwin  married  an  infant  ^^  ^^ 
(Mrs.  Knight)  and  was  committed^  and  this  commitment  was , 
foUowed  by  an  z€t  of  parliament  for  difiblving  the  marriage. 

So  on  (r)  Sir  Edward  Hanntis  daughter  and  heir  who  was  /^\  ^^  |^,.^  ,^ 

an  infant  being  inveigled  from  her  guardian  Dr.  Waugh^  and  A"***  ^eg ".fut^ 

married  to  one  Willis^  tho'  Mrs.  Hannes  was  not  taken  from  a  Waugh,  at 

fuaidian  affigned  by  the  Court,  yet,  in  that  cafe,  both  Mr.  ^ife'd^JJltlJ^-e 

^^illls^  and  the  parfon,  and  the  agents,  were  all  committed  by  of  thejudiciji 

the  Matter  of  the  Rolls,  Sir  John  Trevor^  and  the  order  after-  M»ft«Voahe 

vards  confirmed  by  Lord  Harcourt ;  and  as  this  Court  punifties  *"•***'  ^  "*•• 
thcinftniments  where  fuch  marriage  is  had  without  tliecon- 
fcntof  the  guardian,  fo  if  tlierc  be  only  an  appiehenfion,  that 
the  infant  will  be  married  unequally,  either  by  tlie  guardian, 
^  hy  his  neglcft,  a  court  of  equity  will  interpofe,  and  fend 

for 
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cf  ^**f^'  f      ^^  ^^  infant,  and  commit  him  to  the  cuftodjr  of  a  proper  per* 
SHAFTtivftT*    f<^f  Of  relation,  in  order  to  prevent  fuch  danger ;  *a8  was  done 

in  the  cafe  of  the  infant  Lady  Catherine  Anneflej  bjr  Lord  Chan- 
[  113  ]  cellor /far^i/r/,  and  likewife  in  another  cafe,  (v/z.)  that  of 
Mr.  Vertion  of  Staffifrdjbirey  by  Lord  Macclesjieid.  ( i) 

But  the  prefent  cafe  is  (till  of  a  higher  nature,  as  it  is  the 
cafe  of  a  peer  of  the  realm,  in  whofe  education  the  public  is 
interefted ;  and  where  the  guardlanfhip  of  him  is  devifed  by  a 
peerof  the  realm,  (w2.)  bytliewill  of  the  late  Lord  Sia/y- 
bury. 

As  to  the  objeftlon  that  has  been  made  to  the  order  of  this 
G)urt,  that  there  are  no  words  therein,  that  the  infant  (hall 
not  be  married  without  the  confent  of  the  guardian  : 

Re/p0  The  Court  could  not  fuppofe,  or  forefee,  that  any 
pcrfon  would  marry  the  infant  without  the  guardian's  confent ; 
and  for  that  rcafon,  there  was  no  exprefs  provifion  againft  it 
in  the  order ;  but  ftill  this  prohibition  is  implied,  (viz.)  that 
that  no  perfon,  without  the  leave  of  the  guardian,  fhould 
marry  this  infant ;  bc(ides,  by  the  fame  reafon  that  thefe  words 
ought  to  be  inferted,  the  order  ihould  likewife  have  provided, 
that  no  perfon  ihould  take  away,  or  ravi(h  this  ward  from  the 
guardian,  (si'c.  all  which  things  are  furely  implied  ;  but  further^ 
it  is  a  fufficient  anfwer  to  this  objection,  that  fuch  n^ativc 
words  are  never  iuferted  in  the  order. 

But  then  it  is  obje£led,  here  is  no  difparagement  in  tliis 
marriage ;  foraimuch  as  the  birth  of  the  noble  hdy  to  whom 
Lord  Sbafyhurj  is  married,  and  alfo  her  quality,  are  ^ual  to 
tbofe  of  her  huiband  ;  and  (he  has  had  the  advantage  of  being 
educated  under  the  Countefs  of  Gain/borough  her  mother,  a 
lady  of  great  honour,  virtue,  and  quality, 
[  114  ]  i?5^.  Admitting  all  this  to  be  fo,  yet  it  may  be  reafonably 

fuppofed,  that  if  the  infant  Earl  had  (laid  till  he  had  attained 
his  age,  and  could  have  made  a  jointure  and  fettlement,  in  fuch 
cafe  his  Lordfliip  might  have  had  a  better  portion. 

But  in  reality,  tho*  there  be  no  difparagement,  yet  this  is 
only  by  way  of  extenuation,  and  can  never  be  urged  as  a  juf- 
tification ;  for  it  is  the  marriage  without  the  confent  of  the 


( I )  £t  vide  Lord  R^s^anmd^s  cafe,  Ca.  temp.  Tal.  58.  imiik  v.  Smtk,  3  Atk. 

guardian^ 
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g^saSxn^  that  conftitutes  the  offence,  fo  that  fuch  marriage        Enk  w. 
ImFing  been  to  one  of  equal  degree  and  fortune,  can  at  moll   Shatt^w, 
tioid  but  to  extenuate. 

And  it  is  obfervable,  that  the  difparagcmcnt  of  the  ward  was 
:  wbere  fuch  ward  without  the  guardian's  confent  married 
of  inferior  degree,  as  a  villein,  citizen,  or  burgefs,  but 
^rherc  the  guardian  himfelf  married  the  ward  to  one  of  infe- 
¥ior  degree^  fmc  which  fee  the  ftatute  ofMerton,  cap.  6  ^  ^. 
a  Lift.  89. 92. 

O^eBm  The  punifhment  of  this  ravifiiment  of  ward  by  fe* 
qncftiation,  or  otherwife,  would  be  firuitlefs,  (ince  the  mar- 
rage  having  been  once  folemnized  and  perfeded,  the  fame 
cannot  be  afterwards  refcinded  or  diflblved. 

JSg^*  The  like  objection  might  be  made,  tho*  the  marriage 
were  ever  fo  much  to  the  difparagement  of  the  ward  ;  but  in 
aD  thefe  cafes  the  reafon  of  infli<3ing  punifliments  is  for  ex- 
ample's (ake,  and  to  deter  others  from  the  like  offence  of  la- 
viftmcnt  of  wards. 

OiftB.  Tins  marriage  is  by  the  Countefs  the  mother  of  the      f  1 15  1 
in£mt  Early  who  is  guardian  by  nature  and  nurture^  and  fo 
cannot  be  guilty  of  raviflunent  of  ward. 

J2i^.  The  right  of  a  teftamentafy  guardian  takes  place  of  a 
guaidianfhip  by  nature ;  by  the  exprefs  words  of  the  z6l  of 
paxfiament  die  guardian  by  will  ukes  place  of  all  other  guar- 
&ns,  and  his  authority,  by  that  law,  is  a  continuation  of  the 
fatemal  authority. 

O^eS.  There  is  no  inftance  of  any  one  cafe,  where  a  com- 
pbint  has  been  againft  an  infant's  mother,  for  taking  away  her 
ovnduld. 

hfp.  The  Lords  Selkirk  and  Orkney  guardians  of  the  infant 
Duke  of  Hamilton^  petitioned  againft  the  Duchefs  of  Hnniilton 
for  taking  away  the  infant  Duke  out  of  their  cuftody,  and 
Attr  complaint  was  received  5  upon  which  the  Court  would 
W  proceeded  againft  the  mother,  but  the  guardians  could 
not  nnke  out  their  right  of  guardianfliip,  by  reafon  offomc 
drfcCt  iQ  tl^  inftrument  under  which  they  claimed. 


.r 
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iTREjrt.  So  ^at  all  thcfc  obicaions  bcinc;  anfwcrcd,  the  Court  arc 

SBAFTSBvtT.    of  opimon>  that    the    fequeftration    againft    the   Countefs 
[dowager]  of  Shaft/bury  ought  to  be  made  abfolute. 

•  As  to  the  cafe  of  Lady  Gain/borough^  that  feems  to  differ  ; 
and  here  the  queftion  is,  whether  the  QoMX)X!^%o{GainJhormigh\ 
confenting  that  her  daughter  fhould  be  married  to  the  in^nt 
Earl,  be  not  a  contempt  ? 

[  116  ]  S  Edw^  3*P^g^  52.  The  cafe  was  a  writ  of  raTiibmeiit  of 
ward  was  brought  againft  four  men  and  a  woman,  the  men 
took  away  the  ward,  and  the  woman,  knowing  that  the  four 
men  had  taken  away  the  ward,  married  the  ward  to  her  daugh- 
ter J  upon  which  Hu'Uy  C.  J.  gave  the  ruk,  that  the  woman 
was  equally  guilty  with  the  four  men,  of  the  ravifhment  of  the 
ward,  tlie  marriage  of  the  infant,  without  the  confent  of  the 
guardian,  conftituting  the  offence  \  and  tho'  the  guardian  be 
not  appointed  by  the  Court,  nor  any  commitment  made  by  the 
Court  of  the  infant,  yet  have  thofe  been  puiyihed,  who  have 
married  the  ward  without  the  confent  of  the  guardian^  as  ap- 
pears from  the  above  cited  cafe  of  Mrs.  Hanttes^  where  the 
cafe  was  nothing  more  than  that  of  marrying  the  infant  with- 
out the  confent  of  the  teftamentary  guardian,  and  the  decree 
was  only  for  an  account  of  Sir  Edward  Hannes  the  father's 
perfonal  eftate,  and  for  an.  allowance  of  maintenance  for  the 
infant. 

Whereas  in  the  principal  cafe,  the  decree  goes  fomething 
further,  as  it  direds  that  the  will  of  the  late  Earl  of  &haft^ 
Jhury  (hould  be  performed,  part  of  which  will  is,  that  the  in- 
fant Earl  (hould  be  under  the  care  and  guardianfliip  of  the 
perfons  named  therein. 

In  3  Cd,  38.  {RatcUff^ s  czit)  it  was  refolved,  that  every  an- 
ceftor,  whether  male  or  female,  might  bring  an  a£tion  of  tref- 
pafs  or  raviftiment  of  ward,  againft  any  one  for  taking  away  his 
heir  apparent,  male  or  female,  and  for  marrying  fuch  heir^ 
and  that  it  is  not  material,  of  what  age  fuch  heir  then  was ; 
and  as  the  anceftor  might  bring  fuch  a£tion  for  taking  away 
and  marrying  the  heir,  fo  alfo  might  the  guardian  for  taking 
away  and  marrying  the  ward. 

It 
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It  does  not  appear,  that  the  late  Earl  of  Gain/borougb  left      ^^^^7'^ 
anj  teftamentary  guardians  of  his  children,  fo  that  the  Coun-   SMArTisDav* 
tefs  was  guardian  of  them  by  nature,  the  marriage  of  her 
<iaiigliter  belonged  to  her,  confequently,  it  is  to  be  prefumed,        [it?] 
that  flie  married  her  daughter  to  the  infant  Earl,  at  leaft  if  (he 
did  not,  (he  may  purge  herfelf  by  oath. 

But  it  is  material,  that  the  Lord  C.  B.  Ejrey  the  guardian  of 
the  infant  Earl,  has  not  in  his  petition,  made  out  any  dired): 
charge,  or  prayed  any  thing  againft  the  Countefs  of  Gamjbo^ 
roughs  and  poflibly  the  Court  may  not  be  bound,  ex  officioy  to 
puniih  for  a  raviihmcnt  of  a  ward,  where  there  is  no  com- 
plaint. 

The  Gnirt  has  the  care,  but  not  the  guardianOiip  of  in- 

Cants,  and  the  Lord  C.  B.  Eyre  is  not  a  f  guardian  appointed  x  yidt  the  cale 

by  the  Court,  but  by  the  will  of  the  father,  in  which  refpeft  of  Goodiii  v, 

the  Court  is  Ae  lefs  concerned.  562. 

And  tho*  ih^Jlat.  12  Car.  2.  r.  24.  fays,  that  a  tcftamentary 
guardian  may  maintain  an  a£lion  of  ravifhment  of  ward,  if 
the  infant  be  taken  from  him,  yet  the  ftatute  does  not  injoin 
lum  to  do  it,  but  refers  the  fume  to  the  difcretion  of  the  guar- 
dkm. 

So  that  in  this  cafe,  forafmuch  as  the  teftamentary  guardian 
)>as  not  complained  of,  or  prayed  any  redrefs  againfl  Lady 
Gafi^9ro£/^j&,  the  Court  will  do  nothing  againft  her,  but  dif- 
charge  the  order  of  fequeftration  widi  refpcd):  to  her.  (i). 

And  now  we  come  to  the  petition  of  the  infant  Earl  of 
Shafijhury^  where  it  is  firft  objefted,  that  though  the  Court 
might,  upon  a  petition, make  a  provifional  order  for  the  taking 
care  of  an  infant,  yet  thai  they  ought  not  to  make  an  order  Jc- 
tennining  the  right  of  guardianfhip,  unlefs  tlie  matter  be 
Drought  judicially  before  them,  by  bill,  anfwer,  and  proofs. 


Rffp.  In  this  cafe,  here  are  ?.  bill  and  anfwer,  and  both  tlie 
will,  and  the  devife  of  tlie  guardianfhip,  are  fet  out  by  the  bill, 
thereupon  the  decree  fays,  that  th:  truft  of  the  will  /hall  be  per  * 


[  iia] 


(1)  As  to  the  punilhmfnt  of  cofl- 
f^opts  in  marrying  infant  wards  of  the 


Court,  vide  Mr. ///r^/r/'s  cafe,  poll.  3 
vol.  116. 

formed^ 
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^r%z^.       firmed^  one  of  which  faid  trufls  is  the  gaardianfhip  of  the  in- 

Coonteit  of        g 

SMAFTfBUlT*       rant. 

That  right  It  is  not  material  that  the  Earl  was  defendant,  for  fo  it  was 

«bich  the  king     \^  ^^  ^^^  ^f  j^^j     Hanfies.  who  was  married  to  Mr.  WUlu. 
hm  ai  pater  pa-         ,  '  ' 

tri«,  to  take  without  the  confent  of  die  guardian  ;  and  this  G)urt  may,  upon 

jcdita  cafe»of  Petition  only,  without  any  bill  or  decree,  make  an  order  to  de- 

^itiei,  ideott  tcrminc  the  right  of  guardianfliip,  in  regard  tlie  care  of  all  in- 

iofanu,  fallt  fants  IS  lodged  in  the  King  as  paier  patrU^  and  by  the  King 

SEHoii*ofthe       ^*  ^^^^  ^^  delegated  to  his  Court  of  Chancery. 
Court  of  Chan- 
cery, which  in  coofequence  thereof  hath  ufed,  upon  petition  only,  without  any  hill  or  decree,  to 
make  orJert  touching  the  determination  o^  inch  t\^hu 

In  F.  N.  B.  232.  the  King  is  bound  of  common  right,  and 
by  the  laws  to  defend  his  fubjcdls,  their  goods  and  chattel^ 
lands  and  tenements,  and  by  the  law  of  this  realm,  every  loyal 
fubjeft  is  taken  to  be  within  the  King's  proteftion,  for  which 
reafon  it  is,  that  ideots  and  lunaticks)  who  are  uncapable  to 
take  care  of  themfelves,  are  provided  for  by  the  King  as  pater 
patriay  and  there  is  the  fame  reafon  to  extend  this  care  to  in- 
fants, (i). 

This  is  the  reafon  given  in  the  writ  df  ideota  inquirenda^ 
which  die  King  ifTues  out  to  take  care  of  him,  who  regtmini 
fui  ipftusy  y  honontm^  ^  i error um  fu arum  minime  ftiffjctt^  which 
reafon  alfo  appears  in  the  writ  de  lunatico  ifiquirendo^  and  in 
4  Rep.  (Beverley^ s  cafe)  infants,  as  well  as  ideots,  are  faid  to  be 
under  tlie  care  and  proteflion  of  the  Crown,  as  perfons 
equally  unable  to  take  care  of  themfelves. 

[  119  ]  In  like  manner,  in  the  cafe  of  charity,  the  King/ro  bon$ 

publico^  has  an  original  right  to  fuperintend  the  care  thereof,  fo 
that,  abftradled  from  the  flatute  ol  Eliz.  relating  to  charitable 
ufes,  and  antecedent  to  it,  as  well  as  (ince,  it  has  been  every 
days  pradiice  to  file  informations  in  Chancery  in  the  Attorney 
General's  name  for  the  efta6U£hment  of  charities. 

^)2Veni.333.        Alfo   in  the  cafe  of  (a)  Berty  and  Lord  Faitlandf  the  Lord' 
SomvierSy  in  delivering  his  opinion,  takes  notice,  that  feveral 


(1)  But  the  cafes  cf  lunaticks  and  infants  are  diflinguilhed  by  Lord  Hard- 
wickc,  inEx.^arie  lihitfuld,  2  Atk.  51J, 

things 
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-tfaings  ate  under  the  caie  and  fuperintendancy  of  the  King,  as  c'^'^^f 
be  IS paier patrut  2nA  inftances  in  a^  charities^  ideots,  luna-  SiiAPTiBvaT. 
dcks  and  infants. 

Indeed  feveral  a£ls  of  parliament  have  made  alterations  in 
fomc  cafes  of  this  nature,  which  fo  far  (land  altered,  and  no 
further ;  but  unlefs  there  be  ezprefs  words  in  an  aA  of  par- 
liament for  that  purpofci  the  original  jurifdifHon  of  this  court 
jemains  as  before  ;  but  there  is  not  any  one  tlCL  that  has  taken 
a^xray  the  original  jurifdidtion  of  this  Court  with  refpe£i:  to  this 
care  and  fuperintendancy  in  the  cafe  of  infants,  charities, 
ideots  and  lunaticks.  Since  the  ftatute  which  took  away  the 
court  of  wards,. the  jurifdi£lion  of  wardfliip  (a  returns  to  the  /^^  »  Veni.«W. 
Court  of  Chancery ;  and  it  appears  by  the  Bjgiflerii.  b*  198*  ^"P"' 
that  a  Jwrit  may  iflue  out  of  this  court  to  remove  the  guardian 
of  an  infant,  and  to  put  another  guardian  in  his  ftead. 

The  law  is  particularly  favourable  to,  and  careful  of  an  in-   Tho*  «n  infant 
fant's  intereft,  and  the'  the  infant  himfelf  cannot  bring  an  ac-    ^l^^^^x,  igafnft* 

count   afainft  the  euardian,  until  his   coming  of  aee,  yet  a   l^is  Kuar<ii«n 
,.    ,      ^  ,    .  ,.„r  .    ^     .  until  hitcoming 

third  perfon  may  bnng  a  bill  tor  an  account  agamft  the  guar-   of  age,  yet  a 

dian,  even  during  the  minority  of  the  infant  ( i  •)  *     mitring  ?i,ch 

bill  fnr  an  ae- 
ceant,  eftn  during  the  minority  of  the  infant* 


So  in  all  decrees  againft  infants,  even  in  the  plained  cafes, 
a  day  muft  be  given  them  to  {hew  (f )  caufe  when  they  come 
rfage. 

Lord  Somnurs  has  often  faid,  that  this  Court  (hould  be  al- 
ways open  for  petitions ;  and  orders  on  petitions,  in  regard 
to  the  guardianfliip  of  infants,  have  not  only  been  provi- 
fioiial,butin  fome  cafes  decifive,  as  to  the  right  of  guardian- 
ihip. 

Thus  in  the  cafe  of  Lord  Tenham  and  Barrett ^  there  was  no 
bill  dqiending  in  this  court,  but  only  a  petition,  defiring  that 


[   120  ] 


t  Vide  vol.  I.  504,  Fountain  v.  Oum  ^  aP  ;  where  it  appears  that  an  infant 
^  bis  comiiig  of  age,  and  before  the  decree  made  abfolute,  may  put  in  a  new  an- 
swer.   t>ec  aUb  the  cafe  of  Sir  John  Napitr  verfus  Lady  EJingbam^  poll.  401, 


(l)  Im  Esirlof  Pcm/ret  v.  Lord  PTiini/or,  2  Vez.  484. 


Lady 


I20 

Coantcft  of 
(«)iS  March 


[   121    ] 
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Lady  Teftlam  the  modier,  being  a  papift,  mi^t  not  hare  thr^ 
guardianflup  of  the  infant  (^z)  determined  on  petition  againlt. 
the  mother ;  upon  which  an  appeal  was  brought  to  the  Hoafe 
of  Lords,  before  whom  it  was  never  obje&ed,  nor  once 
thought  of,  that  this  court  could  not,  on  a  petition  only  deter- 
mine the  right  of  guardianfhip ;  and  on  the  appeal  the  (i) 
Lords  alfo  determined  the  right  againft  the  mother. 

Alfo  in  the  cafe  of  a  teftamentary  guardian,  fuch  guardian 
having  a  plain  legal  right  upon  the  words  of  the  willi  and  the 
whole  cafe  arifing  thereon,  there  can  be  no  need  of  a  bill  in 
equity,  no.proofs  of  cither  fuie  are  requidtei  or  can  avail ;  and 
therefore  the  matter  is  properly  determinable  upon  a  petition 
without  a  bill*  * 

But  in  the  lad  place  it  is  obje£led,  that  upon  the  wording 
of  this  will,  the  Lord  Chief  Baron  has  no  right  to  the  guar« 
dianfhip,  the  fame  being  devifcd  to  him  and  two  others,  with- 
out faying  and  to  thej'io'\f'tvor  ofihem^  and  that  this  is  a  joint 
perfonal  confidence  wherewith  three  arc  intruded,  wherefore 
by  the  death  of  any  one,  the  guardianfhip  is  determined ;  and 
to  prove  tliat  a  guardianfliip  is  perfonal^  it  has  been  urged, 
that  it  is  not  afTignable,  nor  will  it  go  to  executors  or  admini- 
trators. 

Refp*  I  admit  a  guardianfliip  is  not  aflignable,  neither  wOl 
it  go  to  executors  or  aJminidrators  *,  but  for  all  that^  it  is 
coupled  with  an  intereft,  and  is  not  a  naked  authority  :  I  ad- 
mit alfo  it  has  been  faid,  that  where  a  naked  authority  is  given 
to  two,  if  one  dies,  the  furvivor  cannot  aft  \  bat  the  fame 
book,  (W2.)  I  hijl.  112,  113.  fays  that  where  an  authority  is 
coupled  with  an  intereft,  it  does  furvive.  In  the  cafe  of  Gar^ 
diner  and  Sheldon^  [Vaughan  182.)  the  cafe  of  a  guardian 
is  compared  to  that  of  an  executor  or  adminiftrator,  which  is 
not  aflignable,  but  yet  furvives  ;  and  tho'  a  guardian  be  not  in 
all  refpefts  to  be  compared  to  an  executor,  in  regard  the  latter 
may  continue  his  executor fliip,  by  appointing  an  executor  by 
his  will,  yet  the  cafe  of  a  guardianfliip  derifed  to  two,  is  ftridily 


(i)  2  Bro.  P.  C.  539.— Et  vide  Harg.  Co.Litl.  88.  note  (16). 


tike 
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like    the   cafe     of    an  f   adminiftration    granted    to    two,       Ey«fv. 
(clpccially  where  the  debts  amount  to  as  much  as  the  aflcts ;)    SHAFTsVuiy. 
for  in  that  cafe»  as  well  as  in  the  cafe  of  two  guardians,  an  ad- 
miniftrator  cannot  affign  his  adminiilratorfliip,  it  will  not  go 
to  his  executors  or  adminiftT^torsy  but  to  the  furviving  admi- 
r.iftrator;  fuch  an  adminiftrator  is  accountable  to  the  creditor       [  ^22  J 
for  every  thing,  as  much  as  the  guardian  is  to  the  infant ;  fuch 
an  adminiftrator  can  make  no  profit. 

And  that  a  guardianfliip  is  coupled  with  an  intereft  is  mod 
apparent,  in  that  a  guardian  may  bring  an  adlion  and  avow  in 
his  own  name,  may  make  {a)  leafes  during  the  minority  of  the   ^/^  \  ^"  ^^^' 
infant,  and  may  grant  copyholds  {b)  even  in  reverfion,  as    (*)  l^*«<*' 
d:mi/:us  pro  tempore. 

A  guardianfliip  is  notproperly  an  oflice,  nor  to  be  rcfembled 

(for  inftance)  to  the  office  of  a  parkeriliip ;  for  tlie  for.ncr 

has  an  intereil  in  the  infant's  cflate ;  but  a  parker  has   nO 

right  or  intereft  in  the  park,  or  land  inclofed  therein,  and  the 

owner  of  tlie  land  may  determine  fuch  oiTice  by  difparking  the 

park,  or  killing  the  deer  5  and  whereas  in  Pop,  204.  it  is  faid, 

that  where  the  Lord  Grey  committed  the  cuflody  of  his  fon  to 

four,  and  one  of  them  died,  the  authority  determined  ;  tliis 

cafe  is  put  upon  the  claufe  of  the  ilatute  of  4  ^  5  Phil.  ^ 

Mar,  cap.  8.  which  fays   "  that  whofoever  takes  a  d^imfel  un- 

"  manied,  and  under  the  age  of  fixtecn,  out  of  the  euftody  of 

*•  their  father  or  motlier,  or  any  fuch   perfon   to  whom  the 

"  father  in  his  life-time,  or  by  his  will,  or   by  any  aft  in  his 

"  lift-time  has  appointed  the  fame,  fliall  be   fubject  to  the 

"  pain  of  two  years  imprifonmcnt,  or  to  the  payment  of  fuch 

**  fine  as  the  court  fhall  appoint."     So  that  by  tliat  aft,  as  to 

thisfpecial  purpofc,  the  father  might  by  will  or  deed  appoint 

the  cuflody  of  his  daughter,  but  furh  .appointee    had  not  the 

likcintcrcfl  as  the  guardian  has,  he  had  but  a  bare  authority. 

t  Sec  2  Vem.  514.  Adams  vcrfus  Buckland^  where  on  an  aiiminiftration  beirg 
granted  to  CWO9  and  one  dying,  it  was  held  to  furVive  to  the  other ;  nnd  more 
particularly  the  cafe  oi  Hndfon  v.  Hud/on,  30  July  1735.  where  i.ord  Talhct  oe- 
tcrmined  accordingly  on  hearing  civilians  ( i ) . 

(i)  Caf.  temp.  T::lb.  127. 
Vol.  II.  H  As 
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c^^ouTof  ^*  ^^  auditor  Curr%  cafe,  that  dq>ended  upon  the  ftatute  of 

SBAFTiBvaT.  the  32  H.  8.  ra/.  46.  but  in  the  principal  cafe,  when  the  now 
infant  Earl  was  fo  very  young  as  not  to  be  abore  a. year  old, 
and  the  tcftator  had  appointed  him  three  guardians,  it  was 
hardly  probable,  that  the  teflator  himfelf  could  imagine,  that 
all  thofe  three  guardians  (hould  live  until  the  child's  age  of 
twenty-one ;  and  then  to  fay,  that  the  guardianfhip  (hall  de- 
termine by  the  death  of  any  one  of  the  guardians,  would  be  to 
affirm,  that  the  mere  care  the  father  takes  of  the  child's  edu- 
cation, the  lefs  it  (hall  profit  the  child,  becaufe  by  the  death  of 
any  one  of  thefe  guardians  the  child  (hall  be  without  a  guar- 
dian, and  the  more  of  them  were  appointed  by  the  father,  the 
lefs  likelihood  there  would  be  that  they  all  (hould  live  till  the 
child  fliould  arrive  to  twenty-one. 

Lord  commiffioner  Gilbert  was  of  the  fame  opinion  with 
Lord  Jetyll,  obferving  further,  that  ihc  Court  of  Chnnccry  has 
an  original  jurifdi£tion  of  the  right  of  guardianftiip,  and  as 
formerly  the  lord  by  priority,  (r.  e»)  that  lord  of  whofe  manor 
the  lands  which  were  firft  in  the  family  were  held,  had  a  right 
to  the  guardian(hip,  fo  the  Court  of  Chancery  could  determine 
touching  that  priority. 

And  tho*  tenures  in  cl.ivalry  be  taken  away,  yet  thcjuriu 
dI£^ion  which  the  King  had,  as pnter  patr't^^  remains. 

It  appears  from  BroBcn^  libn  3,  cap,  9.  and  FUta  cap.  2. 
and  Stamford  fo.  37.  that  the  King  is  protect  or  of  ail  his  I'ub- 
jc£ls  \  that  in  virtue  of  his  high  truft,  he  is  more  particularly 
to  take  care  of  thofe  who  are  not  able  to  lake  care  of  them- 
[  1 24  ]  fclves,  confequently  of  infants,  who  by  reafon  of  their  non- 
age arc  under  incapacities ;  from  hence  natural  allegiance 
arifes,  as  a  debt  of  gratitude,  which  can  never  be  cancelled, 
tho'  the  fubjcdk  owing  it  goes  out  of  tlic  kingdom,  or  iwcirs 
allegiance-  to  another  prince. 

It  has  been  objected,  that  this  h  a  matter  of  right  and  mu{l 
be  determined  by  a  decree  on  bill  and  anlwcr. 

But  pofiibly  then  it  will  be  too  late  ;  and  when  tliis  righl 
depends  upon  the  plain  words  of  a  will,  why  (liould  the  in- 
fant be  delayed,  or  put  to  tlic  charge  of  a  decree  ? 

This 
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Tils  i$  an  authority  coupled  with  an  intcrcft,  and  no  pre-  2t«i  v.  , 
tcncc  that  the  guardians  are  obliged  to  a£t  jointly^  The  ac-  SHAPTtB«tr. 
tions  given  by  the  Idw  plainly  (hew,  that  £he  guardian  has  an 
intereft.  The  remedies  are,  l^,  trefpafs  if  one  takes  away 
the  ward,  and  the  guardian  has  got  pofleflion  of  him  again^ 
or  if  the  ward  is  ftill  detained,  then  a  writ  of  ravifliment  of 
ward. 

And  as  to  the  obje£iion,  that  the  guardian  can  ijiake  nor 
profi(  of  bis  guardianfliip,  if  this  be  for  the  fervice  of  the  fa^ 
mtiy,  (as  furely  it  is)  why  ihould  it  not  be  as  valuable,  as  if 
the  fame  could  have  been  turned  to  his  own  advantage  ? 

The  father  may  bring  an  a£tion  againft  any  peripn  for 
taking  away  his  heir,  and  fo  might  any  anceftor  againit  any 
perfon  except  againft  the  iord  of  whom  the  lands  were  held 
in  chivalry,  before  fuch  tenure  was  wholly  taken  away. 

The  cafe  in  Poph.  was  only,  where  the  parties  having  the  £  125  3 
cuftody  of  die  infant  given  to  them,  were  invefted  with  a  bare 
authority  for  a  particular  purpofe,  and  fo  the  death  of  otie  of 
die  guardians  determined  this  joint  authority  \  whereas  the 
ftatute  of  12  Gir*  2.  (which  was  drawn  by  Lord  Chief  Jufticc 
tLdt)  gives  the  guardian  an  authority  coupled  with  an  intereft. 

Such  teftamcntary  guardian  takes  place  of  all  other  guar-* 
<liai»,  and  his  intereft  is  for  the  good  and  honour  of  the  fa- 
xnilf;  as^hc  father  was  the  head  of  the  family,  fo  the  ftatute     , 
pats  bim  in  loco  patrism 

Wherefore  he  agreed  ^ith  Lord  jelyll  in  totOi  as  did  alfo 
^dCommi&Oner  ATym^J.  (i) 


(1)  The  fobflance  of  the  cafes  re-  is  to  be  found  in  Hax^.  Qo.  Litt,   8B. 

fpcdingihe  feveral  kinds  of  guardian-  h,  notes   ii,    i2«  139  f4t  I5»  i6.     Kc 

^Pi2od  the  origin   and  extent  of  the  vide  FciuilJ  v.  CUavir,  z  firo.  Cha* 

jarifJiftion  of  the  Coon  of  Chancery^  Rep.  499. 
^  the  foperintendanee  of  gu^^rdians. 
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25- 


At  the  Rolls, 
ft  Hq.  Ca.  Ab» 
S93.  pi.  t8. 
One  devifes 
5C0I.  to  the 
church  of  St. 
Helens,  this  it 
good, and  be- 
longs to  the 
church-war- 
•dens,  and  to  be 
ctoployed  in  the 


Parlbn  a  corpo- 
ra rim  for  the 
talcing  of  land 
fjr  the  benefit 
of  the  chu'chy 
af  the  church- 
wardens are  for 
(reif  )nal  things. 
[    ♦126    ] 


Attorney  General  verfus  Ruper. 

ON  E  by  will  gave  500  /.  to  his  wife  fcr  life,  remainder 
to  the  parifh  church  of  St.  Helens^  London^  which  is  an 
impropriation  j  upon  this  the  queftion  was,  whether  the  vicar 
or  ftipcndiary  of  this  church,  (houlci  be  intitled  to  this  500/. 
after  the  teftator's  widow's  death,  or  whether  it  (hould  go  to 
the  church-wardens  for  the  repairs  and  improvements  of  the 
church  ? 

repairing  and  adorning  the  church. 

The  Mafter  of  the  Rolls  took  time  to  confidcr  of  the  cafe, 
and  afterwards  pronounced  his  decree,  that  this  500  /  (liould 
not  go  to  the  vicar  or  ftipcndiary  of  the  church,  but  did  belong 
to  the  church-wardens  for  the  repa^-*  ions  of  the  church,  and 
the  improving  and  adorning  the  fame. 

♦  His  Honor  took  notice,  that  money  or  charity  given  for 
repairing  a  church,  is  one  of  the  charities  mentioned,  prc- 
ferved,  and  eftablifhcd,  by  the Jlaf,  43  Jiliz.  c,  4.  that  as  on 
the  one  hand  the //?#yo/;  of  the  church  is  a  corporation  for  the 
taking  of  A7/;rf  for  tlic  ufe  and  benefit  of  the  church,  and  not 
capable  of  taking  goods^  or  any  perfonalty  on  that  behalf  \  fo  on 
the  contrary,  the  churchivardcus  are  a  corporation  lo  take 
fnonexy  or  goods^  or  other  pcvfonal  things  for  the  ufe  of  the 
church,  but  are  not  enabled  to  take  lands. 

Tliat  goods  given  or  bought  for  the  ufe  of  the  church  are  all 
bona  ecclefia  for  the  taking  whereof  the  church- wardens  may 
bring  trefpafs,  F.  N.  B.  ^\  K.  and  may  bring  trcfpafs  for  the 
taking  of  thefe  goods,  as  well  in  the  time  of  their  prcdeccflbrs, 
as  in  their  own  time. 


Wherefore  the  Court  decreed  tliis  500  /.  to  be  applied  to- 
wards the  repairing  and  adorning  the  church. 


D  E  C  127  ] 
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Drybutter  verfus  Bartholomew.  Cafe  %6. 

BARON  in  right  of  the  wife  feifed  in  fee  of  a  fliare    At  the  Roiit,- 
of  the  ^fw  River  water,  baron  and  feme  make  a  mort-    *  ^^'  9**  ^^* 
caQC  by  way  of  leafe  '.jr  1000  years  by  deed  without  fine,    Huiband  leifcd, 

^   Z'     /  *  in  right  of  hit 

Tcicrving  a  pepper-corn  rent.  wife,  of  a  ihare 

of  the  New  Ri^ 
ver  water,  the  wife  cannot  be  barred  fans  fine  ;  and  where  thry  both  without  a  fine  mortgage 
fach  ikare,  and  the  wife  after  the  hufband*i  death  payi  intered,  thii  will  no:  affirm  the  mortgage. 

The  baron  died,  upon  which  the  feme  received  the  profits, 
and  paid  the  intereft  *,  and  now  the  mortgagee  brought  this 
bill  to  forcclofe  the  wife,  infifting,  \Jl.  That  this  leafe  be- 
ing not  oBuallj  void^  but  only  voidable  by  the  feme  after  thq 
baron's  death,  and  the  feme  having,  when  difcovcrt^  paid  the 

intereft,  the  fame  amounted  to  an  cle<Elion  in  her  to  affirm  the 

leafe. 

Or,  2dlyy  That  if  the  mortgage  were  not  affirmed,  yet  the 
<lccTce  of  foreclofuie  which  was  defired,  would  better  the  legal 
title  of  die  mortgagee,  and  not  prejudice  the  feme, 

Uafierof  the  Rolls  :  A  fine  may  be  (and  ufually  is)  levied  of  [  128  J 
tiVwif/vrr  iharcs,  by  the  defcription  of  fo  much  land  aqud 
^^rr",  and  in  this  cafe  there  ought  to  have  been  a  fine,  it 
Inring  the  inheritance  of  the  wife  ;  if  there  had  been  a  rent 
rcfcnred,  the  acceptance  of  fuch  rent  by  the  wife,  when  dif- 
covcrt,  would  have  affirmed  the  leafe  5  but  here  is  no  accept- 
ance, and  the  leafe  is  of  an  incorporeal  thing,^  out  of  which 
^^nt  could  not  well  be  referved. 


t  And  wherever  a  fine  and  recovery  are  neceflary  for  the  cutting  off  the  intail 
*"«i  remainder  of  fuch  (hares,  in  regard  the  New  River  runs  throu:>h  three 
^u'Jntifs,  (v/jc.)  Hertford t  Mtddlefex  and  Loftdoj/,  there  mull  be  three  feieral  fines 
<ik1  recoveries  paliM  as  to  any  of  thelb  lharct>,  <ilz.  a  tine  and  recovery  in  eachb 

county, 

H  J  Wherefore 
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Dbtbottb*  Wherefore  the  leafe  expiring  by  the  death  of  the  hufband^ 
licw.  the  mortgage  is  alfo  thereby  determined,  and  nothing  remain* 
ing  to  foreclofe.  And  tho'  the  court  will  not  narrowly  look 
into  the  title,  yet  when  all  this  is  admitted  on  both  fides,  and 
appears  upon  the  opening,  why  ihould  I  pronounce  a  vain 
decree  ? 

Difmifs  the  bill,  but  without  cofts  (i). 


(l)  In  GocJriglft  V,  Strapban,  Cowp,  in  poflcffion,  circumftanccs  of  confirma- 

^oi»  there  was  a  mortgage  for  years  by  tion   by  the  wife  when  difcovcrt  were 

hafband  and  wife,  of  the  wife's  inherit-  holden  to  be  a  defence  in  the  ejedmcnt, 

tnce  without  any  fine  levied,  and  on  although  there  was  noa^ual  re-delive- 

eje^hnent  brought  by  the  wife  after  the  ty  of  the  deed* 
bafband's  death,  againA  the  mortgagee 


Cifc  27*  Jeffs  verfus  Wood,  ^  aP.tsf  e  contra. 

»  Jq.  Ci.  Ab,  no  BERT  Jeffs  the  plaintiflTs  father  and  teftator,  having 

^M^^it,  *  nephew  the  defendant  IVood^  •received  him  when  an 

Stoppagtnopay.  infant,  on  his  father's  death,  into  his  (the  faid  Jeffs)  family, 

!n  equity,  unlefs  and  provided  him  with  cloaths,  and  fent  him  to  fchool ;  after 

Sfc*'  ^^cet  which  he  took  him  apprentice  in  the  trade  of  a  wine  cooper, 

and  in  cafe  of  and  as  to  all  expences  of  cloaths,  learning,  and  board,  kept 

piuidi, where  ^"  account  in  his  books  }  but  after  he  became  an  apprentice, 

J***^*'*"^*  <*°*T    then  the  board  was  omitted  in  the  account. 
it  the  dekc  ^ 

r  129  j  Then   Jeffs  the  father  by  his  will  gave  500/.  to  the  dcr 

fendant  his  nephew,  and  made  his  fon  the  plaintiff  Jeffs  hi| 
executor  and  refiduary  legatee,  apd  died. 

The  plaintiff  Jeffs  the  fon  gave  the  defendant  TToifJ  credit 
for  wine,  and  intruded  him  to  receive  monies  \  fo  that  th^ 
defendant  U^ood  became  further  indebted  to  the  pl-aintiff. 

On  the  defendant  TFood's  fuing  the  plaintiff  Jeffs  the  exccu-? 
tor,  in  the  fpiritual  court,  for  this  500  /.  legacy,  the  plaintiff* 
Jiffs  brought  his  bill  firft  againft  IF'ood,  and  he  becoming  a 
bankrupt,  againft  t*^^  aflignees  under  the  commiflion,  to  have 
an  allowance  made  him,  out  of  the  legacy,  for  the  money 
which  the  bankrupt  the  legatee  owed  to  the  teftator,  and  like- 
wife  to  the  plaintiff  J^f^;  and  on  the  other  ^and  tlie  affignees 
l^lfought  their  crofs  bill  againft  Jeffs  for  the  legacy. 

Ala/ler 


*% 
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MafifT  efthi  Rolls :  It  is  true,  ftoppagc  is  no  payment  at  J«"«  •• 
la'w,  nor  is  it,  of  itfelf,  a  payment  in  equity,  but  then  a  very 
Sender  agreement  for  difcounting  or  allowing  the  one'debt  out 
of  the  odier,  will  make  it  a  payment,  becaufe  this  prevents 
circuity  of  a£Hon  and  multiplicity  of  fuits,  which  is  not  fa- 
voured in  law,  much  Icfs  in  equity. 

But  it  may  be  a  doubt,  whether  an  infolvent  perfon  may  in 
equity  recover  againft  his  debtor,  to  whom  lie  at  the  fame  time 
owes  a  greater  fum ;  tho'  I  own,  it  is  againft  confcience  that  A. 
fliould  be  demanding  a  debt  againft  B.  to  whom  he  is  indebt« 
cd  in  a  larger  fum,  and  would  avoid  paying  it« 

However,  it  feems  that  the  leaft  evidence  [a)  of  an  agree-  [  13c  ] 

ment  for  a  ftoppage  will  do }  and  in  thefe  cafes  equity  will  («)  vide  t 

take  hold  of  a  very  flijght  thing  to  do  both  parties  right.     And  JvTra'"i.  ' 

it  is  ftill  more  reafonable,  that  where  the  matter  of  the  mutual  Pitced/mCiua 

demand  is  concerning  the  fame  thing,  there  the  court  (hould  ^  ^' 
interpofe,  and  make  the  balance  only  payable. 

Now  in  the  principal  cafe,  the  defendant's  the  legatee's 

demand  is  in  refped  of  the  teftator's  aflets,  without  which  the 

executor  is  not  liable ;  and  it  is  very  juft  and  equitable  for 

die  executor  to  fay,  that  the  defendant  the  legatee  has  fo 

much  of  the  aflets  ahready  in  his  own  hands^  and  confe* 

quently  is  fatisfied  pro  tanto ;  and  forafmuch  as  it  is  probable 

,  the  Spiritual  Court  will  not  allow  of  tliis  difcount,  therefore 

the  fuit  here  is  very  proper,  in  order  to  have  fuch  an  aU 

lovance. 

So  that  if  the  legatee  himfelf  had  brought  the  bill  for  his 
kgacy,  it  had  been  very  proper  for  the  executor  to  have  in- 
filled, that  the  legatee  owing  fo  much  to  the  teftator,  and 
having  already  fo  much  in  his  hands  of  thie  teftator's  aflctSji 
was  confequendy  paid  fo  far. 

In  the  prefent  cafe,  the  affignecs  of  the  commiflion  of  bank- 
niptcy  againft  the  defendant  Wood  bring  their  bill  for  the 
kgacy,  and  ftanding  in  the  place  of  the  lejgatee,  can  be  in 
so  better  cafe  j  and  therefore,  as  the  legatee  had  he  brought 
hi$  bill  for  the  legacy,  might  have  been  told  by  the  executor, 
that  having  fo  ihucb  of  the  aflets  in  his  hands,  he  was  con- 
{cfjoently  paid  fo  much  of  his  legacy,  furely  the  fame  thing 

H4  ^^1 
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jErri  V.  may  now  be  infiftcd  upon  againft  the  aflignces,  who  ftand  iil 
die  place  of,  and  reprcfent  the  legatee. 

[  131   ]  Then  it  was  objected,  that  this  demand  of  the  defendant 

ITocdf  or  of  the  aflignees,  was  not  a  debl  but  a  legacy ^  and  a 
matter  demandable  in  the  fpiritual  court  where  it  was  fueJ 
for,  till  fuch  fuit  was  Hopped  by  injunftion  ;  and  tliat  the  fta- 
tutes  of  bankrupts  mention  only  debts  due  from  and  to  the 
bankrupt. 

But  to  this  it  was  apfwercd  and  refolved,  that  a  legacy  due 
from  an  executor  who  admits  aflets,  (as  in  the  prefent  cafe)  is 
in  equity  a  debt  due  from  fuch  executor,  and  an  equitable  de- 
mand is  a  debt  within  the  ftatutes  of  bankrupts. 

3^/y,  As  to  the  money  or  goods  lent  or  delivered  to  the  de- 
fendant Jrood  by  the  plaintiff  the  executor,  tliis  was  held  by 
the  court  to  be  in  part  of  payment,  and  tliat  it  muft  neceffirily 
be  fo  taken  \  otherwife  the  plaintiff  would  have  cre^lited  the 
defendant  Ji^ood  therewith  j  and  by  the  fame  reafon  that  if  the 
legatee  had  fued  in  equity,  the  executor  might  hive  faid  and 
infilled,  that  the  plaintiff  had  received  fo  much  of  the  legacy 
by  money  and  goods,  and  that  the  defendant  was  ready  to  pay 
the  refl,  fo  the  affignees  claiming  the  legacy  could  not  be  in  a 
better  condition  than  tlie  legatee  himfelf. 

4M/y,  The  court  took  notice,  that  it  was  not  material  that 
the  defendant  was  an  infant  when  the  cloaths  and  education 
were  provided  for  him  by  his  uncle ;  for  an  infant  may  be- 
come indebted  for  thefe  as  well  as  a  perfon  of  full  age  for 
money  lent ;  and  the  teflator's  having  kept  an  accouiit,  as  be- 
tween debtor  and  creditor,  of  all  thefe  charges,  fully  Ihewcd 
they  were  not  intended  as  gifts  but  loans. 

[   J32  ]  S^^'(t,  That  there  could  be  no  pretence  to  fay,  becaufe  the 

teftator  giivc  a  legacy  of  500/.  to  the  defendant  Wood^ 
therefore  this  was  an  argument  or  evidence,  that  the  teflator 
intended  to  remit  the  former  debt ;  but  if  a  man  gives  a  legacy 
to  his  creditor  to  the  amount  of  his  debt,  this  has  been  con- 
flrucd  a  payment  or  (f )  fatisfadlion  of  the  debt,  becaufe  a  man 
mufl  be  fuppofed  to  be  juft  before  he  is  bountiful. 


t  Notwithi^anding  this  general  tIo^S.rine,  yet  where  the  tellatcr  has  left  where- 
withal, and  (hewed  hi«5  intentions  fj  to  be,  he  has  been  conftrurrl  to  be  both 
jij;l  and  bountiful.  Vice  Salk.  155.  CutbJert  v.  Piacock,  an  J  \cJ,  l.  Cbaun- 
iy*»  cafe,  408. 

3  D^rco 
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Decree  an  account,  and  let  the  plaintiff  pay  only  the  fur- 
plus,  after  having  deduftcd  what  is  due  from  the  legatee,  as 
well  to  himfelf  as  to  the  teftator,  but  no  cofts  on  either  fide. 


13a 


Jtrri  V. 
Wood. 


Carteret  verfus  Carteret,     (i) 

LADY  Carteret y  being  feifed  in  fee  of  fome  lands  in  Mid- 
dlefexj  part  of  which  were  freehold,  and  part  copyhold, 
and  having  furrendered  the  copyhold  to  the  ufc  of  her  will, 
devifed  all  her  (aid  freehold  and  copyhold  lands  to  truflees  and 
their  heirs,  to  the  ufc  of  theeldeft  fon  of  Sir  Gt^r/w  Carteret 
for  two  years  next  after  her  death,  and  if  the  faid  eldeft  fon 
>rithin  thcfe  two  years  fhould  become  a  protcftant,  then  the 
truflees  were  to  ftand  feifed  to  the  ufe  of  fuch  eldefl  fon  in 
fail  male,  and  for  want  of  fuch  conformity,  then  to  the  ufe  of 
the  fecond,  and  every  other  fon  of  the  faid  Sir  Charles  Carteret 
king  a  proteftant,  and  to  the  heirs  male  of  their  bodies  being 
Jtropeftants ;  and  for  want  of  fuch  conformity  in  any  of  the 
fons,  or  if  they  fliould  die  without  iffue  male,  then  to  the  ufe 
of  the  eldefl  daughter  of  Sir  Charles  Carteret^  being  a  pro- 
teflant,  and  the  heirs  of  her  body  being  proteflants,  remainder 
to  the  fecond,  €5'r.  daughter  of  Sir  Charles  Carteret^  being  a 
proteftant  in  tail,  remainder  to  the  eldefl  fon  of  Sir  Chrijlopher 
Haley  who  was  afterwards  Sir  Edward  Hale^  and  aftually  a 
a  proteftant  and  born  of  proteftant  parents. 

Sir  Charles  Carteret  had  feveral  fons  tKat  were  all .  papifts, 
and  continued  fo,  but  his  eldeft  daughter  being  above  the  age 
of  eighteen  years  and  fix  months  did  conform,  and  now 
brought  her  bill  againft  the  truftees,  to  compel  them  to  join 
with  her  in  fuflfering  a  common  recovery  of  the  premifTes. 

iji.  Ohj.  The  eldeft  daughter  being  above  the  age  of  eigh- 
teen and  fix  months,  her  conformity  afterwards  is  of  no  avail, 
fhe  being  difabled  by  the  ftatute  from  taking. 

Cur* :  No  eftate  or  right  is  to  veft  in  any  of  the  fons  or 
daughters  of  Sir  Charles  Carteret  until  they  conform,  and  be- 
come proteftants  5  their  converfion  to  the  proteftant  religion 


Cafe  18. 


Lord  Mac- 

CLKSriCLO. 

Devife  of  l«n4 
to  rmfteet,  in 
truft  if  tht  el- 
deft fon  of  A. 
tarn  prottftant, 
then  t«  fuch 
eldeft  fon  $  thii 
a  good  devife 
Hoc  to  a  papiff, 
but  to  a  proceft*> 
ant. 


C  »33  ] 


(i)  Reg.  Lib.  A.  1-12.  fol.  235. 


ts 
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Biihop  of  Lin- 
coln. 
(#)  I  Vera.  30. 


(i.)»Vern.6ii. 
Re|>oru  in 
Chan«  part  3. 
ibi.  90.  folio 
edittoiK 


P&rol  evidence 
«d  mi  tied  to 
prn?e  which 
heir  wat  intend- 
ed, (vis.)  whe- 
ther the  heir 
of  the  fn«)t*>er*t 
mother's  fide^ 
or  the  heir  of 
the  mother's 
Ikther^slide. 


[  137  ] 

(0  5  Co.  68. 


To  which  it  was  anfwercJ,  that  tho*  parol  proof  might  he 
in  fome  cafes  allowed  as  to  perfonal  cftate,  as  w.is  Joiie  in 
the  cafe  of  Faut  verfus  Fane  [a),  yet  in  the  cafe  of  land, 
where  the  ftatute  requires  that  the  will  (hould  be  in  writing, 
there  ought  not  to  be  any  parol  proof;  ami  therefore  in  the 
cafe  of  S/rodf  verfus  Lm/y  Rnjfel  Jsf  aP  {b)  where  the  cle\ifc 
was  of  lands  out  of  fettlemcnt,  the  Houfe  of  Peers  M-culd 
not  allow  any  parol  proof,  for  that  the  title  of  tlic  devifcc 
muft  depend  upon  the  words  of  the  will,  cthcrwifc  no 
counfel  that  flioidd  fee  the  will,  would  be  able  to  give  advice 
thereon. 

But  Lord  Chancellor  faid,  that  the  rcafon  of  this  was,  be- 
Cii'afe  the  fettlemcnt  (liould  be  produced  ;  without  the  pro- 
ducing of  which,  the  lands  were  to  be  prefumed  free  from 
any  fettlemcnt ;  and  tho*  Fam^s  cafe  was  only  of  a  perfonal 
cftate,  yet  the  fame  being  above  the  value  of  what  one  might 
by  parol  difpofe  of  (for  it  was  a  great  perfonal  eitate)  it  fceo 
cd  within  the  reafon  of  a  devife  of  laud. 

However,  that  in  this  cafe  parol  evidence  of  what  the  tcf- 
tator  faid,  or  directed,  when  he  ordered  the  will  to  be  made, 
might  be  admitted,  as  where  one  having  two  fons,  (r)  both 
named  Johti^  devifed  land  to  his  fon  Johti^  there  parol  proof 
was  admitted  to  fliew  which  fon  John  the  tcftator  meant,  and 
yet  additio  probat  mimritaiem  ;  fo  if  there  were  two  per  fons 
both  named  J.  S.  of  DaUy  and  I  (liould  devife  my  lantl  tv 
J.  S.  of  Dakf  parol  evidence  would  be  admitted,  ii>  fuch 
cafe,  to  prove  which  J.  S.  of  Dale  was  intended  by  me  ;  and 
for  the  fame  reafon,  in  the  principal  cafe,  theic  being  tv o 
heirs  of  the  moiher*s  fide,  {viz.)  one  who  was  heir  of  the 
mother's  father,  and  the  other  heir  of  the  mother's  mother, 
the  court  might  well  admit  parol  evidence  (i)  to  flicw  which 
heir  of  the  mother's  fide  was  intended. 

Upon  which  two  witncflcs  were  read,  proving,  tliat  at  the 
time  of  making  the  will,  the  teftator  declared  the  heir  of  hia 
mother's  mother  fliould  have  hb  cftate,  bccaufe  it  came  fron\ 
thence* 


(1)  For  cafej  hi  which  parol  evidence     tion  of  written  inftruments,  vide  Raclh- 
his  been  admitted  upon  the  conllruc-    field  \.  CateUfsy  poll  15b. 
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Then  It  was  objcftcd,  that  if  the  will  fhould  be  conftnied  Haerxs  v. 
in  fijch  manner  as  to  entitle  the  heir  of  the  mother's  mother  *  **co'ln/ 
to  the  eftate,  fuch  will  would  be  void  and  nugatory,  and  the 
tcftator,  all  this  while,  Would  be  doing  of  nothing,  becaufe, 
without  any  will  the  premifles  would  go  to  the  heir  of  the 
mother's  mother,  who  was  the  heir  at  law  to  this  eflate,  the 
heir  of  the  motlier^s  father  having  none  of  the  blood  of  the  firft 
purchafer  (a)*  («)  ilnft.  it* 

To  which  the  G)urt  faid,  that  the  teftator  giving  by  his 
wiU  feveral  annuities  a|kd  charities,  and  then  faying,  that,  the 
Tcfidue  of  the  profits  mould  go  to  tlie  right  heirs  of  the  mo- 
ther's fide,  it  was  the  fame  thing  as  if  he  had  faid,  "So  far  I 
"  difpofc  of  my  eftate,  and  let  fo  much  of  it  go  from  my  heir, 
"  who  cthcrwife  would  have  had  it ;  but  I  will  not  difpofe  of  [  I38  ] 
"  it  aT>y  furthtr  from  the  heirs  at  law  of  the  mother's  fide 
"  whence  it  came,  and  where  it  would  go,  in  cafe  I  fliould 
"  not  give  it  away." 

Alfo  there  might  be  rcafon  to  ufe  thefe  words,  and  they  are 
cot  nugatory,  becaufe  otherwife  the  truftics  might  be  in- 
liilcd ;  it  is  true,  if  I  dcvife  lands  to  truftees  to  pay  debts, 
pT  dcvife  a  term  for  years  to  pay  debts,  here  being  a  devife 
for  a  particular  purpofc,  when  fuch  purpofe  is  anfivered,  the 
dcvifee  (hall  be  but  a  truftee  for  the  heir  at  law,  and  the  term 
(hall  be  attendant  on  the  heir  at  law  who  has  the  inheritance  ; 
but  the  prefent  cafe  differs,  as  the  devife  (i)  is  only  of  an- 
nuities and  charities,  without  any  particular  words  expreffing 
the  devifees  to  be  truftees  only  ;  fo  that  t^ie  devifees,  had  it 
not  been  for  thefe  latter  words,  might  themfelves,  and  in  their 
own  right,  have  been  intitled  to  the  premifles. 

Ohj\  The  exprefs  devife,  gift  or  declaration,  that  the  pre- 
mifles fhould  go  ta  the  heirs  of  the  motlier's  Cidc^  is  a  fpecial 
declaration  of  an  ufe,  and  like  the  cafe  in  Hobart  n^  where  a 
man  feifed  of  land  as  heir  of  the  mother's  fide,  makes  a  feoff- 
tnent  without  a  confideration,  and  declares  exprefsly  the  ufe 


.    (i)   The  lands  were  devifed  to  truf-     the  annuities  and   the  charities  were 
tecs,  exprefsly  in  truft,  to  piiy  fome  par-     merely  (.harged  on  the  lands. 
tkulaf  anu\tiuesj  Luc  the  remainder  of 

to 
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Haiijs  «u      to  be  to  himfclf  and  his  heirs  ;  and  there  it  is  faid,  that  the 

coLw**        exprefs  declaration  of  the  ufc  carries  it  to  the  heirs  of  the  &« 

ther's  fide  ;  whereas  had  the  feofFor  been  filenti   and  left  the 

ufe  to  refult  by  implication,  it  had  been  the  old  ufe,  and  would 

have  gone  to  the  heir  of  the  mother's  fide. 

Oneieifed  la  •  But  Lord  Chancellor  denied  this  cafe  in  Hob.  to  be  law  ; 

mother*!  fide,  faying,  that  the  contrary  had  been  determined  in  3  Lev.  406. 

^^U^xht^^  GiwiUfl//  verfus Freeftone^  and  in  Salk.  591.  Abbot  verfus Burton^ 

thcfcoftohixn-  in  both  which  cafes  it  was  folemnly  adjudged,   that  the  ufe 

ii  the  old  ufe,  whether  exprefsly  declared  by  the  feoffipr,or  permitted  to  arifc 

beuH***"^'^-^  by  implication,  was  the  fame  thing,  and  would  go  to  the  mo» 

preftdeclaratioo    ther's  fide    (l). 
ofanufey  and 

onejmpUed.  g^^  ^^  j^j^  Lo^dfliip  obfcrvcd)  here  was  tery  Uttk  to  be  {aid 

for  the  heir  of  the  mother's  father,  who  in  this  cafe  was 
neither  the  heir  general  (for  the  heir  general  muft  be  hdr  of 
the  father's  fide,  and  not  of  the  mother's  father)  nor  the 
heir  quoad  hoc,  (viz.)  as  to  thefe  lands ;.  for  die  heir  as  to  thefe 
lands  was  the  heir  of  the  mother's  mother,  from  whom  they 
defcended  ;  fo  that  the  heir  of  the  mother's  father  was  neither 
heir  Jmpliciter,  nor  qt^ad  hoc,  to  the  party  that  laft  died  fcifcd» 
{viz.)  to  this  TaJiot  Barker. 

From  all  which  it  fecmcd  to  be  a  clear  cafe,  without  laying 
any  great  ftrefs  upon  parol  proofs  5  and  though,  it  being  a 
matter  of  law,  his  Lordfhip  Liid,  he  would  not  deny  fending 
it  to  the  JudgcS|  if  infilled  upon,  yet  he  him(elf  had  no  doubt 
about  it. 

But  it  being  infifted  upon,  that  this  was  a  bare  truft,  and 
therefore  not  properly  determinable  by  the  Judges,  with  re- 
'  gard  to  the  queftion,  in  whom  the  legal  eftate  was  vefted  ?  the 
Court  took  upon  themfelves  to  determine  it,  and  decreed  in 
favour  of  the  heir  of  the  mother's  mother's  fide,  from  whom 
the  eftate  came. 

[  140  ]  In  the  laft  place,  It  was  made  a  queftion  to  whom  the  land 

of  the  value  of  4/.  J)er  annum,  which  Ci^mc  by  the  father's  fide, 
ihould  go? 


(1)  Hare.  Co*  Litt.  12.  b.  note  (2}. 

With 
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.With  regard  to  which  it  was  faid,  that  the  will  dircSing    b.?^**"j^' 
that  the  refidue  of  the  rents  and  profits  fliould  go  to  the  right         colm. 
heir  of  the  teftator's  mothers  fide,  it  was  thereby  intended 
they  (hould  all  go  together  and  not  to  different  perfons  y  that 
the  fame  words  could  not  operate  feveral  ways,  and  iutitle  dif- 
ferent perfons  to  different  parts  of  the  eftate. 

Yet  Lord  Chancellor  was  of  opinion,  that  the  fame  words 
might  be  taken  (a)  diftributively  ;  {viz.)  that  the  lands  which   («)  See  the  cafe 
came  by  the  mother*s  mother,  (hould  return  to  the  heirs  of  cUmmm^^^ 
the  mother's  mother  ;  and  on  the  other  hand,  that  the  lands  ▼ol.  i.  667, 
which  defcended  from  the  father,  ftiould  return  to  the  heirs 
of  the  father  in  the  fame  manner,  as  if  there  had  been  no 
difpoGtion  made  thereof,  and  they  had  been  left  to  defcend ; 
It  lead  fo  far  was  clear,  that  this  fmall  eftate  of  4  A  per  aft'- 
mimf  which  came  to  the  teftator  as  heir  to  his  father,  muft 
coatribute  in  proportion  to  the  charities  and  annuities. 

But  this  laft  mentioned  edate  being  of  fo  fmall  value,  the 
counfel  did  not  infift  upon  having  the  opinion  of  the  court 
about  it,  nor  was  the  heir  general  of  the  teftator  a  party  to 
the  Tuit. 


0 


*  Beaumont  ver/us  Fell.  Cafe  30- 

NE  by   will  devifod  a   legacy  of   500/.  to  Catharine  AttheRolIi. 

Eamiey ;   the  perfon's  name  who  claimed  tliis  legacy  *  E<j.  Ca.  Ab. 

wag  Gertrude  Tardley\  and  it  was  infifted  by  her,  and  admit-  Ugatce't  botli 

ted  that  no  pcrfon  named  Cathcrini  EarnUy  claimed  this  le-  '^^^'ft'**"  "? 

*  ^  ^  fur  names  nui- 

pcy;  but  by  the  proof  it  appeared,  that  the  teftator's  voice,   taken,  ^et  the 

when  he  made  his  will,  was  very  low  and  hardly  intelligible  •,     *p%  I'^j    j 

that  the  teftator  ufually  called  the  legatee  of  this  500/.    Gattji 

which  the  fcrivener,  who  took  inftru£lions  for  drawing  the 

will,  might  eafily  miftake  for  Katy^  and  that  the  faid  fcrivener 

not  well  undcrftanding  who  this  legatee  of  the  500/.  was,  or 

what  was  her  name,  the  teftator  dire£led  him  to  J.  S.  and 

his  wife  to  inform  him  further,  who  afterwards  declared  that 

Gertrude  Tardley  was  the  pcrfon  intended. 

It  was  moreover  proved,  that  the  teftator  in  his  llfe-tlmc 
bad  declared,  that  he  would  do  wd!  for  her  by  his  v/ilU 

Ohj. 
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^FAUMOMT  Ohj.  The  ftatute  of  frauds  requires,  that  a  will  of  a  p^- 

fonal  eftate  above  fuch  a  value  fliould  be  in  writing ;  and  i 
will  in  writing  giving  a  legacy  to  Catharine  Earnley^  cannot  be 
a  writing  to  intitle  Gertrude  Tardley  to  this  legacy,  for  that 
both  the  chriftian  and  furname  are  intirely  different ;  and  by 
the  fame  reafon  it  may  be  maintained,  that  a  legacy  given  to 
A*  B.\s  2L  good  legacy  to  C.  D. 

Upon  this  cafe  the  Mafter  of  the  Rolls  took  time  to  confider 
and  give  his  refolution,  at  the  firft  hearing  inclining  that  the 
legacy  was  void. 

[  142  ]  But   afterwards,    at   another  day,    his   Honor    gave    his 

opinion,  that  tlie  legacy  was  a  good  legacy  to  Gertrude  Tard* 
ley^  tho'  the  fame  was  given  by  tlie  will  to  Catherine  Earnlcy. 

It  is  true,  if  this  had  been  a  grant,  nay,  had  it  been  a  dc- 
vifc  of  land,  it  had  been  void,  by  reafon  of  the  miftakc  both 
of  the  chriftian  and  furname. 

In  I  hijli  3.  /J.  it  appears,  that  fpecial  care  ought  to  be 
taken  of  the  name  of  baptifm,  becaufe  (as  it  is  f.ild  there)  a 
man  cannot  have  two  names  of  baptifm  ;  thouf];h  in  the  fame 
place  it  is  allowed,  that  in  fome  cafes  the  millakc  of  a  chriftian 
name  may  be  helped  •,  as  if  a  grant  or  dcvife  be  to  William  Earl 
of  Pembroke^  or  William  Biihop  of  Salijhury^  and  his  name  be 
John^  it  is  in  fuch  cafe  good,  there  being  a  fuflicient  cer- 
tainty vi'ithout  the  chriftian  name,  for  that  there  can  be  but 
one  pcrfon  Earl  of  Pembroke  or  Btlbop  of  Sali/bury ;  where- 
fore the  miftaken  chriftian  name  (hall  be  rejcClcd  as  fur- 
plufagc. 

And  in  the  princiiral  cafe  'tis  allcdgcd  to  be  mucli  worfe, 
neither  the  chriftian  or  furname  being  right,  nor  any  addition 
of  certainty  to  help  it,  and  by  the  common  law,  as  well  as  by 
the  ftatute,  the  dcvife  of  land  ought  to  be  in  writing ;  and 
there  would  have  been  no  writing  to  intitle  Gertrude  Tardley^ 
had  this  been  a  devife  of  land. 

However,  this  being  a  bcqucft  of  a  perfonal  thing,  a  chat- 
tel intereft,  makes  it  a  different  cafe,  and  as,  originally,  a  be- 
cjueft  of  a  legacy  was  governed  by  and  conftrued  according  tcJ 
tjie  rules  of  the  civil  canon  law,  fo  (hall  it  be  after  making  tlic 

ftatute  of  frauds,  provided  there  be  a  will  in  writing. 

Now 
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Now  here  b  a  will  in  writings  and  the  claim  in  the  prefent      Biaumoht 

cafe  is  founded  upon  it ;   in  Swinburn  389,  it  appears,  that 

where  a  man  intends  to  give  a  legacy  to  J.  S.  and  he  gives 

the  fame  to  J*  N.  there  neither  J.  S.  or  J.  N.  fliall  take  the 

legacy,  forafmuch  as  J.  N*  is  not  the  perfon  intended,  and 

J.  S,  is  not  the  perfon  named ;  but   (fays  the  book)  if  the 

teftator  does  err  in  the  name,  'and  not  in   the  perfon,  fuch 

error  (hall  not  hurt. 

Now,  in  the  principal  cafe  the  name,  and  not  the  perfon 
b  miftaken ;  and  it  is  very  material,  that  here  is  no  fucH 
perfon  as  Catherine  Earnley  claiming  this  legacy,  which,  to- 
gether with  the  proofs  of  the  teftator*s  having  a  very  low 
Toicc,  when  he  made  the  will,  and  of  his  having  ufually  called 
Ac  plaintiff  G^Z/yinftead  of  Gertrude,  and  often  declared  he 
wooU  do  well  for  her,  is  fufficient  to  intitle  the  plaintiff  to 
tlus legacy,  (i) 


(1)  So,  <7W/«^#  v.  GW//r^,   I  Vcz,  lyj.    Diw/et  v.  Sweit,  Amb,  175, 


Vol.  II. 


.^••' 


t  t44  ]  D  E 

Term.   S.  Trinitatis,  lyz^. 


Cafe 


At  the  Rollt. 
%  Eq.  Ca.  Ab. 

IS*'  ?>•  H' 
Feme  covert 
having  a fcperate 
cftateboriowt 
money  and  gives 
m  bond  J  the  fe- 
parate  eftaie  li- 
able )  and  tho* 
fix  years  pafs» 
the  demand  not 
barred  by  the 
Aatute  of  limi^ 
tacions. 


t   I4S  ] 


Norton  verfus  Turvill. 

A  Feme  covert  before  her  marriage,  with  the  confent  of 
her  then  intended  huftand,  conveyed  an  cftatc  to  her 
fcparate  ufe,  and  after  her  marriage  (he  borrowed  25/.  upon 
htr  bond ;  ten  years  afterwards  (he  made  her  will,  thereby 
giving  fevcral  fpccific  legacies,  and  made  ^.  and  B,  execu- 
tors 5  on  her  death  her  hufband  poflefled  himfelf  of  monies 
which  (he  left,  to  the  amount  of  24/.  after  which  the  obligee 
in  the  bond  brought  a  bill  againft  the  executors  and  the  liuf- 
band ;  and  one  of  the  executors  confeiTed  aflets ;  but  the 
hufband  infifted  upon  the  ilatute  of  limitations. 

I/?,  Objefted  for  the  hufband,  that  the  bond  given  by  his 
wife  is  void,  and  not  like  a  bond  given  by  an  infant,  which  is 
voidable  only ;  but  a  feme  covert  may  plead  non  eft  foBum^ 
the  bond  as  to  her  being  merely  void  •,  and  if  fo,  then  tlie 
matter  reds  only  upon  the  loan  of  this  money  to  the  feme 
covert,  which  demand  is  barred  by  the  ilatute  of  limitations  ; 
and  tho'  the  (latute  be  not  pleaded,  but  only  infiflcd  upon  by 
the  anfwer,  yet  the  fame  advantage  ought  to  be  made  there- 
of, as  if  pleaded. 

2i//)'»  It  was  infilled,  that  one  of  the  executors  having  in 
this  cafe  confellcd  aflets,  the  plaintitf,  at  lead  in  the  firft  place, 
ought  to  proceed  againft  him. 

Mjjiercf  the  RiJh  :  It  is  true,  tint  the  bond  given  by  the 
feme  covert  is  merely  void,  and  in  that  refpecl  differs  from  a 
bond  given  by  an  infant,  wliich  is  only  voidable. 

It  is  likcwifc  true,  tlut  the  defendant  infifting  upon  tlic 

benefit  of  the  ilatute  of  limitations  by  way  of  anfwer,  (hall, 

It  the  hearing,  have  the  like  beneilt  of  the  ilatute,  as  if  he 

had  pteaikd  it. 

Dut 
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But  in  this  cafe,  all  the  feparate  eftatc  of  the  feme  covert     No»to«  «-. 
was  a  tnift -eftatc  for  payment  of  debts,  and  a  truft  {a)  is  not    (^^  p^ft,  373.1 
within  the  ftatute  of  limitations.  ( i ) 


From  whence  it  feems  as  if  the  plaintiff  ought  to  be  at 
liberty  to  profecute  all  the  defendants,  in  order  to  be  paid  out 
of  the  feparate  (2)  eftate  left  by  the  feme  covert,  to  which 
purp<^e  fuch  part  of  the  feparate  eftate,  as  is  undifpofed  of  by 
the  will,  ought  to  be  firft  applied ;  in  the  next  place,  if  that 
be  not  fufficient,  the  creditors  arc  to  be  paid  out  of  any  mo- 
ney legacies  given  by  the  feme  covert ,  and  laftly,  fuppofing 
dicre  is  ftill  a  defictcnc]^,  all  the  fpecific  legatees  ought  to  con- 
tribute in  proportion. 


Blakeway  verfa 
Earl  of  Straf- 
ford. 


Neither  can  it  be  material,  fo  as,  to  excufe  the  other  defend- 
ants, that  one  of  tlic  executors  of  the  feme  covert  has  admitted 


Several  execo- 
torii  and  fooit 
admit  aifeti,  yet 

aficts  ;  for  he  might  admit  ailets,  and  yet  have  none,  nor  any    an  accoMnc  de- 
eaatc  •  of  his  own.     And  it  would  not  be  rcafonable,  that   ""J^  H-infti^t 
thisfhould  prevent  the  plaintiff  the  creditor  from  profecuting      [  ^146  ] 
die  odier  executor,  or  the  hufl>and,  who  may  have  poffeffed 

themfclvcs  of  part  of  the  feparate  eftate,  and  ought  to  be 

itfponfiblc.  (3) 

For  which  reafons,  let  all  the  executors  account  for  what 
Acy  rcfpeSively  have  in  their  hands  of  the  feme  covert's  per- 
gonal eftate,  or  the  produce  thereof,  and  let  the  fame  be  liable 
in  the  order  aforcfaid,  referving  cofts*  (4) 


(i)  That  is,  as  between  truftees  and 
ojfai  fBi  truft.  Llewtllyn  v.  Mack- 
^oirtA,  2  Eq.  Ca.  Ab.  579.  pi.  8. 
TiwMjbiMi  V.  Tcwnft^end,  i  Bro.  Cha. 
Jicp.554. 

(2;  Vide  JUen  v.  Pap*wcr/h,  i  Vcz. 
165.    Grigfy  V.  Ccx,     1  Vcz.   517, 


Peacofk  V.  Monk,  2  Vez.  193.  £i/cog 
V.  Kennaiyt  i  Bro.  Cha.  Rep.  17.  (note). 
Hulmi  V.  Tenant t  I  Bro.  Cha.  Rep.  16. 
Pybus  V.  Sfnitb,  3  Bro.  Cha.  Rep.  ^40. 

(3)  So,  ^all  V.  £uft?hj,  I  Bro.  Cha, 
Rep.  488. 

(4)  R^g*  Lib.  B.  1722.  fo.  297. 


I  1 
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Cafe  32.  Lady  Whetftonc  verfus  Sts.  Bury. 


THERE  was  a  fettlement  before  marriage,  by  leafc 
and  relcafe  to  truftees  and  their   heirs,  to  the  ufe  of 


At  the  Rolls. 

Preced.iaCbaii« 
91. 

On  a  marriage-     x^<^^  and  their  heirs,  to  the  ufe  of  the  hufband  for  life,  remain- 

lettlemeac  lands  r         n  i     •     i     • 

were  conveyed  der  to  the  ufe  of  truftees  and  their  heirs,  during  the  life  of  the 
thdrVrr*!  *to  hufband,  to  prefervc  contingent  remainders,  remainder  to  the 
the  ufe  of  the       ufc  of  the  Wife  for  Hfc,  remainder  to  the  ufe  of  the  firft,  l^c. 

Crufteet  and  r  r    i  •••11 

their  heirs,  to       fon  of  thc  mamagc  m  tail  male. 

the  ufe  of  the 

huiband  for  lifef  remainder  to  the  ufe  of  the  wife  for  life,  reai;«inder  to  the  fiift,  &c.  fon  of  thff 
marriage.  Thefe  limitatians  to  the  hulband  for  lifey&c.aretrufts  only,  and  nutufet^and  wbeo  the 
hu(band  and  wife  levied  a  6ne  to  a  morrgagee  to  r^ife  money,  tho^  :hc  fine  would  have  been  a  for- 
feiture of  Che  wife*!  edaie  for  her  life,  had  (he  had  the  legal  edate,  agaiolt  which  equity  would  not 
relieve  \  yet  decreed^  that  a  truft  eftate  was  not  forieiied  by  a  Ane. 

There  was  iffue  a  fon  by  the  marriage. 

The  hufband  concealed  thv  fettlement,  and  together  with 
his  wife,  by  deed  and  fine  come  ceoy  l^c,  mortgaged  the  pre- 
mifTes  in  fee  to  the  plaintiff,  the  fon  being  at  that  time  an 
infant. 

[   '47  1  ^"   ^^  hufband's    death,    the  mortgngee  brought  a  bill 

againft  the  wife  and  the  fon  (who  was  then  come  of  age) 
praying,  that  the  prcmifes  mortgaged  might  be  fold,  and  thc 
plaintiff  thc  mortgagee  relieved  againfl  the  forfeiture  created 
by  thc  fine,  in  which  the  wife  joined,  and  thereby  (as  was 
alledgcd)  had  forfeited  her  clh.te  for  life. 

The  fon  pleaded  the  fettlement,  by  which  he  was  a  purcha- 
fer  of  tlie  remainder  in  tail,  in  confideration  of  his  mother's 
marriage  and  portion,  and  infilled,  that  by  the  fine  witliout  his 
concurrence  his  mother  had  forfeited  her  cflate  for  life  j  and 
this  being  a  forfeiture  at  law,  equity  ought  not  to  relieve. 

Thc  plea  was  argued  and  allowed,  and  on  motion  to  dif- 

folve  the  injunftion,  Lord  Chancellor  faid,  that  his  opinion 

muft  be  well  enough  known  in  this  cafe,  his  Lordfhip  having 

(j)  See  fhe  cafe   refufed  relief,  even  in  the  cafe  where  a  copyholder  [a)  made 

vIrll'iDuke of  ^   a  Icafc  of  his  copyhold  beyond  what  the  cultom  would  allow, 

Somfrfet.  Piec.    j^^^j  ^^  Lord  had  entered  for  a  forfeituie. 
in  Chan.  56S. 

But 
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But  the  caufe  coming  on  to  be  heard  before  the  Maftcr  of    LtdyW^HET- 
the  Roils,  his  Honour  obferved,  that  the  ufe  and  legal  eftatc      st,.  b J»y! 
were  veiled  in  the  truflees,  and  the  limitations  to  the  hufband, 
wife  and  fons,  were  but  trulls,  and  a  trud  for  life  was  not  ( i ) 
forfeited  by  a  fine ;  wherefore  this  plea  was  falfe,  not  being 
warranted  by  the  fcttlement. 

However,  notwithftanding  it  was  proved,  that  the  Ton, 
after  he  came  of  age,  had  faid,  he  would  fee  the  mortgage 
paid,  for  that  the  money  had  been  advanced  for  the  benefit  [  148  ] 
of  the  family :  in  regard  there  was  no  evidence  in  writing 
of  this,  and  it  appeared  to  have  been  faid  voluntarily,  but 
cfpccially,  forafmuch  as  the  defendant  the  fon  was  an  infant 
at  the  time  when  this  money  was  lent,  all  the  court  would  do, 
was,  to  decree  that  the  plaintiff  the  mortgagee  iliould  hold 
and  enjoy  the  mortgaged  premiflcs,  during  the  life  of  the 
wife.  (2) 


(I,  So,  Litbieullier  v.  Tracj,  3  Aik.  *•  ph;intifFir*  pofle/Iion  of  in?  prcmifTes 

728,  730.  "  a  u ring  life  of  ilie  d^icndLAVii  ELxahetb 

(2)  Reg.    Lib.   B.    1722.    fo.  538.  *•  only." 
''Order  for  an  injaa6\ion  to  quiet  the 


Ewer  verfus  Corbet.  Cafe  33. 

ONE  poflefled  of  a  term  for  years,  devifcd  it  to  A.  and    ^I'^l.^**'*?' 
died  indebted,  having  made  B.  his  executor.  449.1)1.1. 

One  pafreflTcd  of 
itenn  drfifes  it  to  A.  and  makes  B.  his  executor,  and  leaves  fome  deb's.  If  the  exi:cuiur  leili  the 
term,  the  purchafer  (hall  hoM  it  aga-nft  the  devifec.  Sfcus  If  fold  at  an  Mnder  va'uc,  or  if  the 
pttrchafer  knew  there  were  nu  debts,  or  that  the  debts  weie  or  couid  be  paid,  withouc  Ireaking  in 
upcatbisfpecific  lei^jcy. 

The  executor  fold  the  term,  upon  which  the  devifcc  of  the 
tenn  brought  a  bill  againil  the  purchafer,  infilling,  that  the 
term  being  devifed  to  the  plaintiff,  the  executor  was  but  a 
tniftee  for  him,  and  that  the  purchafer  muft  have  notice  of 
this  truft,  the  term  having  been  bought  of  the  executor,  and 
confcquently  muft  be  taken  fubjc£l  to  the  truft. 

Mafter  of  the  Rolls  :  I  remember  it  to  have  been  once  ruled, 
that  an  executor  could  not   make  a  good  title  to  a  term  to  a 

I  3  purchafer^ 
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Ewi«  V,       purchafer,  and  that  was  in  the  cafe  of  major  {a)  Bill  vcrfus 
(«)  2  Vern.444.    Humble, 

where  it  appears 

that  the  muitgige  made  of  a  term  Hy  «n  executor,  was  by  this  court  held  to  he  good,  and  that  i 
refiduiry  or  fpecific  legatee  had  on!  h-ir  remedy  agamit  the  executor.  Bm  ttiac  decree,  was  oo 
appeal,  refcrfed  by  the  iioufe  uf.L^rds  (i). 

But  fincc  that,  I  take  it  to  have  been  refolvcd,  and  with 

[  149  ]      great  reafon,  that  an  executor,  where  there  are  debts,  may 

fell  a  term,  and  the  devifee  of  the  term  has  no  other  remedy, 

but  agninft  the  executor,  to  recover  the  value  thereof,  if  there 

be  fufficient  aflets  for  the  payment  of  debts. 

As  for  the  notice  of  the  will,  and  of  the  devife  of  the  term 
to  a  third  pcrfon,  that  is  nothing  ;  for  every  pcrfon  buying  of 
an  executor,  where  he  is  named  executor,  muft,  of  ncceihty, 
have  notice,  fo  that  if  notice  were  to  be  an  hindcrance,  then, 
of  confequence,  no  executor  might  fell. 

It  is  not  rcafonable  to  put  every  purchafer  of  a  leafe  from  an 
executor,  to  take  an  account  of  the  teftator's  debts  \  nor  has 
he  any  means  to  dlfcovcr  them. 

On  the  contrary,  as  the  whole  perfonil  eftate  of  the  teftator 
is  liable  to  the  debts,  this  Icafc  mull  {IrUir  alia)  of  neceflity  be 
liable,  and  tlicrefore  may  be  fold  by  the  executor. 

If  equity  were  otherwifj,  it  would  be  a  grent  hindcrance 
to  the  payment  of  debts  and  legacies;  and  would  lay  an  ^v//- 
hargo  upon  all  perfonal  cllatcs  in  the  hands  oi"  executors  and 
adminirtrators ;  which  would  be  attended  witli  great  incon- 
vcrilences. 

I  admit,  if  an  executor  fiiould  fell  a  term  for  an  under  value, 
or  to  one  who  has  notice  that  there  are  no  debts,  or  tliat  all 
the  debts  are  paid,  this  might  be  another  confideration  :  but 
there  being  no  fuch  ingredient  in  the  prefcnt  cafe, 

Difmifs  the  bill.     S.i  the  fJUivhtg  raft  (2). 

(l)   1  Bro.  P.  C.  ri.  Ornrj^    3  Alk.  235.     Itbell  v.  Beaae^ 

{z)    So,    Au^n:  V.  C:JkrJ,    I  Atk.  I  Vcz.  215,  unleis    the  purchafer  ap- 

AC3.     Flhetv.  Mcrrimi^m,  Barnar.^,  -8.  pear  to  culiude  with  the  executor,  as  m 

and  2  .'.ik.  f  u  S.  C.  — So,  ailuough  Cram  v.  Droit,    2  Vern.  616.     'J'his 

ih*  term  be  lold  \^  fatisfii^on  of  the  point  alio  came  in  quell'mn   in  Sut/  v. 

j-rix-a?  deb:  vt   the  txecnior.     -V«</«/  v>/rr,    2  Bro.  Cha.  Rep.  451. 
\^%J*JarJ,  1  Atk.  463.     M^mJ  v.  Lord 
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Burting  verfus  Stonard.  Cafe  34. 

A  Freeman  of  London  poflefTed  of  fcveral  leafcholJ  houfes,  At  the  RoUi. 
among  other  pcrfonal  eftate,  by  will  made  in  1699.  de-  V"**^"?^** 
fifed  one  third  of  all  his  perfonal  eftate  to  his  wife,  another 
Aird  to  his  child,  and  his  own  teftamentary  third  to  his  wife 
for  life,  remainder  to  fuch  of  his  children  as  (hould  be  living 
at  his  wife's  death,  and  having  left  his  wife  executrix,  appoint- 
ed y.  S.  overfecr  of  the  will,  giving  him  i  o  /.  for  his  care  in 
feeing  the  will  performed. 

Soon  after  the  teftator  died,  and  his  wife  fold  all  the  leafe* 
loldhoufes  to^,  S.  theoverfeer  of  the  will. 

In  1709.  the  wife  died,  upon  which  the  plaintiff,  who  was 
the  only  child  living  at  the  death  of  her  mother,  brought  her 
hill  to  have  the  benefit  of  the  term. 

And  for  the  plaintiff  it  was  infifted,  that  this  differed  from 
the  former  cafe,  in  regard  the  purchafer  here  was  the  overfeer 
of  the  will,  and  had  a  legacy  given  him  for  his  care  in  feeing 
the  will  performed  ;  that  he  had  inventoried  and  appraifed  the 
eftate,  by  which  he  muft  have  been  fenfible,  that  the  debts 
were  much  lefs  than  the  perfonal  eftate  came  to,  and  confe- 
qucntly  it  was  a  breach  of  truft  in  the  purchafer. 

That  if  the  purchafer  of  a  leafe  knows  the  debts  to  be  all 
paid,  or  that  they  can  be  all  paid,  without  the  falc  of  thefc 
Specific  legacies,  he  ought  not  to  take  advantage  of  fuch  a  pur- 
chafe;  and  as  to  the  length  of  time,  that  was  taken  off,  by  the 
^dow's  living  to  1709. 

Upon  which  the  Matter  of  the  Rolls  took  the  inventory  in        [   151   3 
kis  hand,  and  carting  up  the  particulars,  found   thereby,   that 
the  debts  could  not  be  paid  without  the   fale  of  part  of  the 
Icafchold  houfes,  and  therefore  difmiffed  the  bill. 

But  the  Court  faid,  this  cafe  was  not  fo  rtrong  as  the  laft 
preceding  cafe,  becaufe  here  nothing  fpecific,'  nor  any  parti-^ 
cular  leafe  was  devifed  to  the  children,  as  in  the  fotmcr  cafc^ 
but  only  a  third  pah  of  his  perfonal  eftate  in  general. 

1 4 
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Cafe  35.  Uvedale  verfus  Halfpenny^ 

At  the  Rollc* 

aEq.Ct.  Ab.       T  N  a  fettlemcnt  the  lands  were  limited  to  tKe  hufband  for 
71$.  H**-  X  life,  remainder,  as  to  part,  to  the  wife  for  life,  remainder 

Id  a  marriage-  '  -  .         .  . 

fetticmeoc,  a  of  the  whole,  to  the  nrft,  l^c.  fon  in  tail  male,  remainder  to 

JblTccudXf*"  truftees  for  500  years,  to  raife  portions  for  younger  fonsand 

younger  chil-  daughters  of  the  marriage  ;  and  the  truft  of  the  term  Mras  dc- 

St'bymiilAke,  clared  to  be,  to  fecurc  maintenances  for  the  younger  fons  and 

"'tlJe'^^ftail^'"'  daughters  from  the  hufband's  death,  and  to  pay  the  portions 

tail  limited  to  of  the  youngcr  fons  at  twenty-one,  and  of  the  daughters   at 

heI|>ed7o'equity.  twenty-one  or  marriage,  which  fhould  firft  happen. 

There  was  alfo  a  covenant  to  furrcnder  copyhold  lands  to 
truftees,  in  truft  by  rents,  iflues  and  profits,  to  raife  the  faid 
portions  for  the  younger  fons  and  daughters  of  the  marriage,  at 
fuch  times  and  ages  as  aforefaid,  and  as  an  additional  fecurity 
for  the  fame. 

A  bill  was  brought  to  re^ify  the  miftake  in  the  fettlement, 
in  placing  the  term  after  the  limitation  in   tail  to  tlie  fons  ; 
[   152  ]      whereas  the  term  ftiould  have  come  in  before  fuch  limitation 
in  tail. 

The  huftiand  was  dead  leaving  feveral  daughters,  one  of 
whom  was  marric^l  to  tlie  plaiiitift  Uvi\L!e  ;  and  the  eldeft  fon 
.  as  to  fuch  pavt  oi  the  premiiTcs  of  which  he  was  tenant  in  tail 
in  polTelTion,  had  fuuercd  a  common  recovery. 

Obje£lcd  for  the  defendant :  what  is  afked  by  the  bill  is, 
that  the  Court  Ihouid  make  a  new  ajd  dilUTcnt  fettlement, 
which  it  is  not  in  the  power  of  the  Court  to  do,  efpccially,  in 
this  cafe,  where  there  is  a  competent  proviGon  for  the  daugh- 
ters and  voungcr  children  out  of  tlie  copyhold  eftate  ;  and  if 
the  term  fliould  take  place  before  ilie  limitiition  to  the  fons,  it 
^vould  greatly  dilircfs  the  ckleft  fon  and  heir. 

tAifitr  cfthe  R:*u  :  I  would  not  deftroy  the  fettlement,  but 
Jet  it  right,  according  to  the  intention  and  agreement  of  the 
.panics  )  and  by  the  declaration  of  the  t.uft  of  the  term,  the  in- 
fcntion  and  agreement  of  th*!  parties  maiiiK  Illy  appears  to  be, 
that  the  land  Ikould  be  charged  wiili  the  payment  of  portion^ 

for 
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for  the  younger  fons  and  daughters  at  certain  ages,  (viz.)  for    Uvei>ai.e-c. 

the  fons  at  twenty-one,  and  for  the  daughters  at  twenty-one 

or  marriage^  and  maintenance  to  begin  from  the  death  of  the 

hufband  ;  and  this  appearing,  I  do  iM)t   regard  the  placing  of 

the  term,  but  will  help  the  miflake,  whicli  would  otherwife 

prevent  the  agreement  of  the  parties  from  taking  efFeft  •,  and 

this  I  am  the  rather  induced  to  do,  as  it  is  in  tlie  cafe  of  a  fet^ 

dement  made  purfuant  to  articles  before  marriage,  fo  that  the 

younger  children  and  daughters  are  as   much  purchafers  of 

their  portions,  as  the  cldefl:  fon  of  his  edate-tail  limited  to 

him  by  the  fettkment.  (i)* 

Befides,  younger  children,  as  to  their  proviuons,  tho' by  a        f   153  ] 
will,  are  looked  upon  in  nature  of  creditors  ;  and  the   agree- 
ment being  to  charge  the  land  with  portions  payable  at  certain 
and  ufual   times,    with   maintenance    from   the   hufband's 
dcarii,  until  the    portions   fhould  become  payr.blc  ;  it  is  very 
plain,  that  equity  will  charge  the  land  according  to  the  inten- 
Uon  and  agreement  of  the  parties,   and  will   effectuate  the 
fame ;  nor  is  it  reafonable  to  fay,  tjiat  the  provifion  by   the 
copyhold  fhall  be  all  that  the  younger  children  are  to  have, 
when  by  the  exprefs  words  of  the  fetriement,  the  furrender  of 
Aecopyhold  is  intended  but  as  an   additional  ftcurity,  and  to 
come  in  aid  only  of  the  freehold  eftatc* 

h  is  a  further  demonftration  that  the  limitation  in  tail  to  the 
firft,  l!fc.  fon,  previous  to  the  term  for  making  provifions  for 
younger  fons,  t^c,  is- a  miftake,  becaufe  the  remainder  in  tail 
to  the  younger  fons  muft  be  fpent  before  the  portions  for  tlicfc 
Tcry  younger  fons  can  take  place. 

And  in  regard  the  wifcjwho  is  the  mother  of  tacfe  younger 
children,  confents  to  the  raifing  of  the  portions,  let  her  (if  flie 


(0  So,  Kff.trjh  Y.  AVofw^/f,  ante,  l  v.  Roy. 'il  Exibahge  /ijjurame  Company^    I 
'^oi-  234.     Targus  V.  Puget,    2    Vez.  ^  Xcz,    3x8.      Bah-    v.    Pa:f:e,  1    Vcz, 

'94' and  iheie   cafes  are  the  fame  in  4:6.  /J^rivooa  v.  ff^nL'is  {cited)  z^/rz. 

principle  with  7r<?i;5r  v.  7"/r:or,  ante,  19;;.      South  jca   Company,     v.    D^O  iff 

»  vol.  622.      H'ejiw.  Eri/ey,  poll.  749,  (cited)  2    Vez.  376.'   Etien   v,  Eari  cf 

^•^On  the  general     head   ot  relief  Bute,  7  8ro.  P.  C.  204  44.5.     Count* $ 

againft  millakes    in    deeus,    occ    vide  of  >Jjtilf  f  he  v,  Eari  oj  Inch  qulu^x  )ico, 

^'*;/ff«  V.  raugban,  2  Aik.  3  i .  Ilo.l'e  Cha.  K?p    338. 

agrees 
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Vtioalb  v.  aerees  thereto)  make  a  conditional  furrcndcr  of  her  eflate  for 
life,  to  be  void  on  non-payment  of  40,000  /.  in  fix  months  ; 
and  let  a  new  term  be  raifed  for  500  years,  for  fecuring  the 
maintenance  and  portions  as  they  become  due. 

And  fince  the  recovery,  as  to  part  of  the  lands,  has  already 
barred  the  limitations  in  tail,  with  regard  to  thofe  lands,  (fub- 
fequent  to  the  term  for  500  years,)  let  the  remainder  in  fee  be 
limited  to  the  elded  fon. 

[   ^54  ]  ^^^  ^^^^  rcfpeft  to  the  lands  in  jointure,  of  which  no  re- 

covery has  been  yet  fufFered,  let  there  be  a  new  fettlement 
made  thereof  to  the  fons  in  tail,  fubfequent  to  the  term  of  500 
years  for  raifing  the  portions. 

The  cofts  to  go  out  of  the  eft  ate  (i ). 


(0  P^cg.  Lib.  B.  J 722.  fol.  474. 


Cafe  36.  Colt  &  al'  ver/tis  WooUafton  and  Arnold. 

.    .          *  T^  ^  ^    plaintiffs  brought  their  bill  to  be  repaid  the  two 

lies  to  lecoter  -*      fevcral  fums  of  1 20  /.  and  1 20  /.  which  they  had  paid' 

pJd  o™Tb«b-  ^^  ^^  defendants,  as  managers  and  projeftors  of  a  bubble. 

We.  called  the  Land  Security  and  Oil  Patent. 

0  The  defendant  WccHaJlcn  had  (it  feemsj  invented  a  projcft 

for  extrafting  oil  out  of  Englifb  radilhes,  and  got  a  patent  for 
the  fole  exercife  of  this  invention,  having  bought  an 
cftatc  for  31,800/.  called  Suttcn  Marjh  in  Lwcolnjbire^  for^ 
mcrly  the  eftatc  of  Lady  Ckrnhuryy  which  was  then  in  mort- 
gage for  28,000  /. 

In  June  1 720.  tliis  Wcdlajlcn  made  public  this  projed  and 
afligned  his  oil  patent  to  ihc  defendant  Armldy  in  truft  for  all 
the  contributors  towards  tlie  project,  which  he  divided  into 
fivethoufand  iharesj  valuing  every  (hare  at  20 /•  in  order  to 
raife  !CC,ooo/. 

And  as  an  encouragement  and  fecurity  for  all  the  contribu- 
tors, Jr:://t':  n  conveyed  his  purchafe  of  Suttcn  Marjb  to  the 
defendant  Arnzld  and  his  heir?,  in  truft,  in  the  firft  place,  to 
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pay  off  the  two  mortgages,  being  a8,ooo  /.  and  afterwards  to  ^^^'^  «'• 
pay  to  himfclf  (the  faid  fFoollaflon)  57,200  /.  in  all  85,200  /. 
and  as  to  the  furplus  which  the  eftate  would  raife,  it  was  to 
be  for  the  benefit  of  the  contributors ;  the  projed  or  bubble 
was  to  be  called  the  Land  Security  and  Oil  Patent ^  and  was 
reprefentedby  the  defendants  to  be  a  mod  advantageous  projeft 
without  any  hazard,  there  being  land  fecurity  given  for  the 
benefit  of  the  contributors. 

The  plaintiffs  paid  in  to  the  defendant  Arnold  the  feveral 
fums  of  120/.  and  120/.  for  fix  fhares  a-piece,  for  which 
Arnold  gave  them  receipts,  and  the  projeftors  fold  about  1 000 
dckets  amounting  to  20,000  /• 

In  Augujl  1720  the  proje£l  failed,  no  oil  having  ever  bce» 
made,  or  radilhcs  fowed  on  the  premifTes. 

Whereupon  the  contributors,  with  fome  refentment,  called 
upon  the  projedors  for  their  money,  which  occafioned  the 
projetkors  to  advertife,  that  in  {x^l  months  time,  they  would 

return  the  money  with  intereft  ;  but  afterwards  this  was  rc- 

fttfccL 

Infifted  for  the  defendants,  that  the  plaintiffs  being  ac- 
qwintcd  with  this  fecurity  as  to  the  lands,  they  ought  torefort 
thither;  that  there  could  be  no  impofition  in  this  cafe,  be- 
caufe  the  parties  had  notice ;  and  the  extrafting  oil  out  of 
radiflics  having  had  the  fanftion  of  a  patent,  could  not  be 
thought  a  cheat ;  and  as  to  the  advertifements,  it  was  pre- 
tended they  were  gained  by  threatnings ;  and  that  the  parties, 
fitting  they  were  aggrieved,  had  their  remedy  at  law. 

Majlerof  the  Rolls  :  This  is  an  impofition,  to  propof-  the  C  Ijfi  1 
i^wplusof  the  value  of  an  eftate  with  cofl  but  3 1,800  /•  (after 
^5»ooo  /•  charged  upon  it,  which  is  much  more  than  double 
^  value)  as  a  fecurity  to  the  contributors  who  laid  out  their 
money  upon  this  projeft  ;  it  is  giving  them  moonjlnne  inflead 
of  any  thing  real^  and  the  proof  is  very  flight,  whereas  it  ought 
to  have  been  extremely  (Irong ;  it  is  hard  to  believe,  tliat 
any  perfon  would  confent  to  be  fo  impofed  upon.     And  what 

makes 
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Colt  ♦.        makcs  it  worfe  is,  that  this  great  fum  of  57,200  /.  is  referred 
to  the  defendant  the  projedor  himfclf. 

The  gaining  the  patent  can  be  no  fanflion  to  the  cheat,  bc- 
caufc  the  patcrt  does  not  fecure  the  patentee,  if  it  is  not  a 
new  invention,  but  others  may  ufc  the  fame,  or  if  it  be  not 
the  firft  patent,  the  patentee  is  not  fecure  from  an  aftion  ; 
and  patents  of  new  inventions,  as  well  as  grants  of  other 
things,  may  be  obtained  by  furprife  and  falfc  fuggcftions* 

If  this  were  a  fraud  againft  any  private  or  fingle  perfon,  a 
court  of  equity  would  rcheve  ;  afortioriy  where  it  is  a  fraud 
againft  great  numbers,  again  ft  muhitudcs,  where  the  mifchief 
is  more  extcnfive,  and  many  families  thereby  ruined. 


AllfrauJicog- 
uiiablcin  cqui« 
ty  as  weU  at  at 
l«w. 

Scent  verfus 
Bailii. 


[  157  ] 


It  is  no  obje£lion,  that  the  parties  have  their  remedy  at  law, 
and  may  bring  an  aft  ion  for  monies  had  and  received  for  the 
plaintiffs'  own  ufe  ;  for  in  cafes  of  (a)  fraud,  the  court  of 
equity  has  a  concurrent  jurifdidion  with  the  common  law, 
matter  of  fraud  being  the  great  fubjeft  of  relief  here. 

Accordingly  cafes  of  this  nature  have  frequently  met  with 
relief  in  this  court,  as  in  Aaron  HllFs  cafe,  which  was  a 
patent  for  extrafting  oil  out  of  beech,  which  was  alfo  divided 
into  (hares,  (as  this  is)  and  a  fecurity  propofed  and  agreed  to 
be  made  of  lands,  which  came  out  to  be  tcrta  incognita  betwixt 
the  degrees  of  latitude  50  and  57  ;  and  in  the  principal  cafe, 
the  land,  after  the  85,000/.  paid;  fecms  to  be  wortli  as  little 
as  Aaron  Hiirs. 

And  as  to  the  pretence  of  gaining  the  advertifements  by 
force,  the  contributors  were  angry,  and  had  reafon  to  be  fo, 
and  one  of  the  contributors  (tho'  it  does  not  appear  to  have 
been  either  of  the  plaintiffs)  threatened  to  cut  the  defendants' 
throats  •,  but  thi^  all  ended  in  an  arreft  of  one  of  the  defen- 
dants, which  was  a  lawful  proceeding,  and  after  all  thefe 
threatenings  were  over,  the  laft  advertifement  was  given  out 
by  the  defendants  on  tlie  19th  of  September  1720, 

Further  it  is  juft  that  the  defendant  Arnold^  as  well  as  the 
defendant  WoMaJion^  fliould  be  charged  ;  for  as  WooUaJlon  was 
the  firft  projeSor  and  procurer  of  the  patent,  and  purchafcr  of 

the 
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Ac  land^  fo  AmolJ  was  his  truftee,  accepted  the  conveyance, 
was  the  trcafurer,  received  the  money,  and  gave  the  receipts, 
was  partner  in  the  fraud,  and  plainly  partkeps  criminis. 

Therefore  decree  both  the  defendants  to  pay  back  to  the 
plaintiffs  their  principal,  intcreft  and  cofts. 

Note  ;  the  fame  decree  was  made  in  the  cafe  of  Spnckman 
verfus  WoollafcTty  which  was  the  next  caufe  in  the  paper,  of 
the  fame  nature,  againft  the  fame  defendants,  and  on  the 
fame  projc£l. 


»57 


CoiT  V. 
WoOLLASfOV. 


Rachfield  verfus  Carelefs.  Cafe  37. 

[  158  ] 

[BefTTi  Air*  Juftice  Fowis,  in  the  abfence  of  my  Lord  O^ancellor.)       y^^^^ 

I  Stra.  569. 

Ti/fdRT  Smallman.  poflefled  of  fome  perfonal  eftate,  by  »  Eq.Ca.Alw 

will  gave  to  her  nearell  relations  j  /.  a-piece,  and  made  ^^^.  pi.  ,j^ 

the  defendant  Carelefs^  who  was  not  related  to  her,   fole  cxe-  ^"*  **J.  ^'" 

cutor,  giving  him  5  /.  for  his  care  vsa  fuljilllng  her  will,  and  ter  5 1,  for  hit 

made  no  difpofition  of  the  furplus,  and  died.  "g*tbe  wm/"^ 

tjid  makes  no 
Hfpoittion  of  the  Turpi ut ;  but  parol  proof  ir.ade  of  the  intention  and  dite£lion  of  the  tcAatur  t9 
tWfcrivener,  that  tUt  executor  fliould  have  the  furplus  ;  yet  the  furplus  decreed  to  the  next  of  kin. 

There  was  fome  flight  proof  for  ( i )  the  next  of  kin,  who 
now  fued  for  the  furplus  of  the  perfonal   eflate  \  as  that  the 


(1)  This  appears  to  be  the  only  cafe 
io  which  parol  evidence  has  been  ad- 
ffliited  in  favour  of  ihc  next  of  kin.~~^ 
h  Petit  V.  Smitif,  ante,  1  vol.  7.  LaJj 
Oratville  v.  Duchejs  of  Beaufort,  ante, 

1  Vol.  1 14.  Littlebury  v.  Buckley,  (ci- 
ted) 2  Vcrn.  677.     Baicbilor  v.  Searle, 

2  Vera.  736.  Hattom  v.  Hat  ten,  2  £q. 
Ca.  Ab.  443.  pi.  56.  Duke  0/ Rutland 
V.  l>M(bi/s  of  Rutland t  poft.  2 1  o.  Lake 
^'Ukt,  I  Wilf.  313,  and  Amb.  126. 
S.  C.  parol  evidence,  has  been  ad- 
mitted in  favour  of  the  executors  or 
(what  is  tantamoont)  in  exdufium  of  the 
Dcxt  of  kin,  as  in  Brafiridge  v.  Wood- 
rtp,  2  Atk.  68.  and  the  ground  of  its 
lomiifibiUcy  is,  that  it  is  adduced  to 
rebut  a  prefampcion  raifcd  agalnll  the 


legal  title  of  the  executor,  which  feems 
to  have  been  adopted  as  a  rule  of  evi- 
dence in  courts  of  equity,  tho'  (occa- 
fionally)  witli  fome  hefitation.  Coun- 
tef$  of  Gainjhorougb  v.  Earl  of  Gainfio* 
rough,  2  Vern,  252,  and  Crompton  v, 
Noftb,  and  Kinofmillv,  Cook,  there  cited, 
Lamplugh  V.  Lamplugh,  anie,  1  vol. 
III.  Mallahar  v.  Maimbar,  Ca.  temp* 
Tal.  78.  Broiun  v.  Selnvipi,  Ca.  temp* 
Tal.  240.  and  4  Bro.  P.  C.  179.  S.  C. 
Ulruk  V.  Litchfield,  z  Atk.  373.  /fW- 
ktr  V.  Walker,  2  Atk.  99.  BUwkborn 
v.  Feajl,  2  Vez.  28.  Brady  v,  CuLtt^ 
Doug.  39.  Cootev,  Bojd,  2  Bro.  Cna. 
Rep.  525.  Clinton  v.  Hooper,  3  Bro. 
Cha.  Kcp.  301. 

tcftatrix 
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Rackfiilo  teftatrix  had  declared  her  intentions  were,  to  give  the  furplui 
of  her  perfonal  eftate  to  her  next  of  kin,  in  the  fame  manner 
as  her  hufband  had  difpofcd  of  tlie  furplus  of  his  perfonal 
eftate  to  his  next  of  kin. 

But  the  pcrfon  who  drew  the  will  fwore,  that  the  teftatrix 
at  the  time  of  the  making  thereof,  declared  her  intention  to 
be,  that  if  (he  left  any  furplus,  her  executor,  who  had  been 
her  very  good  friend,  fhould  have  it ;  for  that  her  relations 
had  been  ungrateful  to  her  ;  and  tliis  perfon  fwore,  that  the 
teftatrix  had  direftcd  him  to  give  the  J'urplus  to  her  executor, 
and  that  he  would  accordingly  have  done  this  by  exprefs 
M'ords,  but  that  he  thought  it  would  be  onnccefTary,  the  law 
implying  as  much* 

For  the  plaintiffs  it  was  argued,  tliat  liere  was  an  exprefs 
f  159  ]  legacy  given  to  the  executor,  which  implied  he  fliould  liavc 
no  more ;  that  it  plainly  imported  a  negative,  othcn^'ife  the 
executor  would  have  alland  fomc  \  and  that  it  was  ftiil  ftronger, 
by  the  legacy's  being  given  to  the  executor  exprefsly,  for  his 
care  \n  fulfilling  the  will,  which  was  a  declaration  of  a  truft 
in  the  very  words  of  the  will,  nnd  tantamount  to  calling  him 
executor  in  truft  ;  that  the  cafes  of  LittUhury  verfus  Buckley^ 
and  Lady  GranvilU  verfus  Duchefs  of  Beaufort ^  were  not  fo 
ftrong,  (yix.)  in  thofe  wills,  the  legacies  were  not  given  to 
the  executors  for  their  care  and  pains. 

And  laftly,  that  in  the  cafe  of  May  verfus  Ltwn  (i).  Lord 
Chancellor  Parker  had  decreed  in  favour  of  the  next  of  kin, 
purely  on  account  of  the  legacy's  being  given  to  the  executors 
for  their  trouble  in  tlie  execution  of  the  will. 


( 1 )    The  cafe  of  May  v.  LnMfin  was  to  her  mother  for  life  ;  and  the  tefta- 

this. — Beatrice  Miller  by  her  will  of  zd  trix,    then  gave  feme  fmall  legacies  to 

December t  17 1 7,  after  payment  of  her  be  paid  afcer  the  death  of  the  mother. 

debtSy  legacies  and  funerals,  devifed  all  and  appointed  the  plaintiff*  and  the  de- 

her  lands  and  tenements,  and  the  rents  fendant  Lenuin  executors  ofher  will,  and 

and  profits  thereof  and  the  produce  of  gave  them  50/.  a-piece  for  their  trouble 

all  her  money  and  other  perfonal  eftate,  therein  ;  but   (he  made  no  difpofitioo 

to  the  plaintiff  and  the  defendanti^/oviVf  of  the  refidue.  —  The  Court  declared 

Und  their  heirs,  on  truft  to  fell  the  faid  the  executors  to  be  truftees  of  the  refi- 

real  and  perfonal  eftate  and  pay  the  in-  due  for  the  next  of  kin.  Reg.  Lib.  B. 

fcreft  of  (he  money  ariiiog  by  fuch  fale  1 720.  fol.  196. 

Oa 


n 
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On  the  other  fide  it  was  faid,  that  the  evidence  of  the   Rachfieidv. 

n  .  f  CaIILIH. 

fcnrcncr  who  drew  the  will  was  very  ftrong,  proving,  that 

the  teilatrix,  at  the  time  when  her  will  was  made,  declared 

her  executor,  and  not  her  relations,  (hould  have  the  furplus ; 

that  thefe   parol  declarations  had  been  always  admitted  for 

evidence,  when  they  were  agreeable  to  the  difpofition  made 

bj  the  law  in  fuch  cafes,  and  only  rebutted  and  barred  a  truft, 

which,  as  the  next  of  kin  pretended,  refulted  for  their  benefit; 

vA  Mr.  Taibot  obferved,  that  in  the  cafe  of  Ball  and  Smithy 

the  legacy  of  plate  to  the  wife  who  was  made  executrix,  was 

eoaftrued  not  to  bar  her  of  the  furplus,  merely  from  a  pre- 

fompdon  that  the  hufband  had  a  greater  kindnefs  for  his  wife, 

than  to  leave  her  little  more  than  a  troublefome  executorihip  ; 

a  fortiori^  where  there  was  evidence  of  the  teftator's  exprefs 

declaration,  that  his  executor;  and  not  his  next  of  kin,  fliould 

hive  the  furplus,  he  (hould  be  intitled  thereto  \  that  the  cafe      f  i6o  3 

dlMtUbury  and  BuckUj^  as  alfo  that  of  the  Duchefs  oi Beaufort ^ 

woe  decrees  in  point,  in  the  highed  court  of  juftice,  which 

had  been  followed  by  many  otliers,  particularly  that  of  Heron 

(i)  laiyjA  Nrwton^  decreed  laft  term  by  the  Mafter  of  the 

Rolls,  where,  tho'  a  legacy  was  given  to  the  executor,  who 

▼as  no  relation,  yet  was  the  furpliis  alfo  decreed  to  him,  upon 

proof  read  of  the  teftator's  intention  that  it  (hould  be  fo« 

Mr.  Juftice  Powu  :  The  opinion  of  the  great  feal  hag  been 
nrious  and  unceuain  in  this  point ;  but  I  do  not  like  parol 
nidcnce  of  the  intention,  and  here  we  have  parol  evidence  on 
hoth  fides  ;  however  the  words  of  the  will  feem  to  declare  a 
truft,  by  giving  the  5  /.  legacy  to  the  executor  for  his  care 
infitlpU'tng  the  will  5  and  this  goes  beyond  all  parol  proof ;  fo 
that  my  thoughts  at  prefent  are,  that  the  next  of  kin  are  in- 
titkd  to  the  furplus  -,  but  forafmuch  as  this  has  been  determin- 
^ISerent  ways,  I  would  take  further  time  to  confider  of  it, 
^  to  look  into  precedents* 

On  the  2  Jufy  1723.  Mr.  Juftice  Fowls  fat  again  to  give 
his  opinion  ;  he  faid,  this  had  been  vexata  quajlio,  Chancellors 
fcanng  differed  about  it  from  the  Houfe  of  Lords,  and  alfo  from 


to  9  Mod.  11.  and  Reg.  Lib.  A.     to  have  been  dirmliTed  on  reading /i^« 
'Jii.  foi.  13 1 .  where  the  bill  appears    froo/t  in  the  caufe. 

one 


i6o  De  Term.  S.  Trin.  1723. 

RAcifri»tD<r.  one  another;  he  took  notice,  what  various  turns  the  firfl 
cafe,  (w2J.)  that  of  Fo/fer  v.  Alunt  had  met  with;  how  Lord 
Jeferys  had  decreed  in  it  for  the  next  of  kin^  after  which  his 
decree  was  reverfed  by  the  Lords  Commiffioners,  and  thcii 
decree  reverfed  by  the  Houfe  of  Lords ;  fo  in  the  cafe  of  the 
Duchefs  of  ( I )  Benufort^  and  that  of  (2)  Littlebury  vcrfus 
Buckley^  tlie  decrees  in  favour  of  the  next  of  kin  were,  on  parol 
proof,  reverfed  above. 

£  161  ]  But  in  the  principal  cafe,  he  faid,  there  were  words  in  the 
will  declaring  the  executor  to  be  but  a  truQ^ ;  5/.  being 
given  him  for  hi^  care  m  fulfilling  the  will,  which  would 
amount  to  a  declaration  of  the  truft  ;  efpecially  confidering  it 
as  a  fundamental  rule  in  a  court  of  equity,  that  an  executor  is 
but  a  truftee,  and  on  his  dying  inreftate,  fo  much  of  the  tefta- 
tor's  perfonal  edate  as  remains  unadminidered,  muft  go  to 
the  teftator's  next  of  kin,  (v/z.)  to  the  adminiftrator  de  tonu 
notty  Vc\  and  not  to  the  adminiflrator  of  the  executor;  that  if  a 
man  marries  an  executrix,  and  flic  dies  inteftatc,  the  teftator^j 
perfonal  eftate  muft  go  to  the  adminiftrator  de  bonis  mn,  anc 
not  to  the  hufband  ;  that  Mr.  Harcourt  married  Lady  Aflref 
who  was  executrix  to  Sir  Samuel  Afirey^  and  when  (he  died  iii; 
teftate,  Sir  SatnuePs  perfonal  eftate  which  remained  unadmi 
ftered,  was  determined  to  go  to  hzdy  A/lrey*s  next  of  kin,  an^ 
not  to  Mr.  Harcourt  the  hufl)and ;  that  a  plaintiff  executoi 
pays  no  coils  ;  but  this  not  by  any  exprefs  words  of  the  ftatute 
(41)  2sHemS.  (fl),  but  only  by  an  equitable  conftruftion  thereof,  becaufe 
«»P-  *S-  what  he  recovers,  is  not  for  himfelf,  but  in  truft  for  his  tefta- 

tor  ;  he  did  not  deny,  but  that  where  there  was  an  exprefs  le- 
gacy given  to  the  executor,  and  no  further  words,  nothing 
given  for  his  care  and  pains,  parol  evidence  might,  in  fud 
cafe,  be  admitted  of  the  teftator's  intention  ;  but  this  was  noi 
to  be  minded,  where  words  •  followed  declaring  a  truft,  2X 
where  the  legacy  appeared  to  be  given  to  him  for  his  care  ir 
fulfilling  his  will ;  that  if  money  were  to  be  granted  or  devifec 
for  the  doing  of  any  tiling,  this,  in  equity,  would  create  \ 


(1)  Decreed  by  Lord  C«w/fr,  in  Feh^  by  Sir  Peter  King ^  Recorder^  in  Jfri 

170).  rcvfrfcd  by  the  Lords  in    the  171 1.   and    reverfed   by  the  Lords  11 

Dtamhr  following.  the  May  following, 
(a)  Decreed  in  the  Mayor's  Court 

2  truft 
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tnift,  and  here  the  legacy  was  given  to  the  executor  for  his  ^^^Mlittf^*" 
dbrcy  tfe. 

That  indeed  here  was  the  evidence  of  the  perfbn  who  drew 
the  will,  tending  to  prove  that  the  furplud  was  defigned  for      [    ^62"]^ 
the  executor,  which  neverthelefs  was  contradi£led  by  evidence 
on  the  other  fide  ;  however,  lefs  regard  ought  to  be  had  to 
evidence  of  this  kind,  in  cafes  of  wills,  than  of  deeds,  it  being 

very  ufual  for  many,  under  fuch  circumftances,  to  play  the 

tdpone^  and  \o  fpeak  what  they  do  not  really  intend,  to  get 

every  one's  favour. 

That  in  the  cafe  of  May  verfus  Lnvin^  whefe  there  was 
jo  /.  a-piece  given  to  the  two  executors  for  their  trouble,  (iii 
which  cafe  there  was  alfo  fome  parol  proof  of  the  teftator's  in- 
tention in  favotir  of  the  executors,  but  not  clear,)  Lord  Pdr^ 
her  decreed  2  diftribution,  which  was  an  authority  in  point/, 
and  being  the  laieft^  was  tlie  greateft  atudiority,  beeaufe  it  muit 
be  fuppofed  to  have  been  adjudged  after  coniidetation  had  of 
an  the  former  decrees ;  befides,  that  the  defendant,  in  the 
pindpal  cafe,  was  made  executor  in  the  fame  claufe  which 
pw  him  the  legacy,  whereby  it  (hould  fecm  that  the  legacy 
^as  iimexed  to  the  executorfhip,  as  all  the  reward  intended 
Soriu 

Refcrve  cofts  till  after  the  account  tatenf,  but  decree  ar 
^ftributioft  amdhgft  the'  riext  of  kiri. 


Hall  verfiis  Hoddefdonir  Cafe  38. 

Y^llIS  bill  was  brought  by  a  devifee  of  land,  to  perpc-   Atthe^RolW 
*    tuafe  the  fcftimony  of  af  wilJ,  ahd  to  cftablifh  the  will ;   \^'^*'j, 
atfiupon  operthfg  thereof,  the  Mailer  of  the  Rolls  difmiflcd  ^'i'  *^  perp«u- 
^  Dill  with  colts  ;  declaTnxg  that  this  caufe  being  only  for    ny  of  a  will,  if 
PCTpcttfating  Ac  teftintoiy,  ought  not  to  have  been  fct  down   J^g|)*to'b?d".'" 
fcr  hearhig.  ittifle"*  ^^ 

colli* 

And  upon  Mr.  Mead's  praying,  on  belialf  of  the  plaintiff,     r  ^^^  1 
wthedifmifBon  might  be  without  prejudice  to  the  plaimifFs 
^tag  ufc  of  the  dcpofitions, 

Vol.  H.  K  His 
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Hall  «>•  Hjg  Honour  replied,  there  was  no  need  of  this,  becauTe  the 

plaintiff  would  at  law  have  the  benefit  of  thefc  depoCtions, 
tho*  the  bill  were  dlfmiffed. 


Cafe  39.  Batten  verfus  Earnlef. 

At  the  RolTf.  ^^  JJ  £  gave  feveral  legacies  by  will,  and  {^tnier  ali£)  an 
45^!"? '9.^*"  ^^  annuity  of  20/.  per  annum  to  J.  S.  for  his  Ufc,  aU  which 
One  hj  will       wore  devifcd  out  df  the  Ccftator's  perfoiial  cftate*  and  7.  N* 

givei  mn  annuity  .  r    i  •        mi  .  "^ 

ont  of  hit  per-     was  made  executor  of  this  will. 

fonftl  eftate; 

if  the  executor  Int  miibehaved  hiinfcl/>  the  court  will  order  ptrt  of  the  perfoaal  eftite  to  be 

ftt  i£dc  to  ftcure  tittt  •nnuity. 

It  happened  that  J.  N.  the  ex^iitor  had  faid  fonie  ralh 
vordsy  as,  **  that  he  would  go  to  gaol,  and  leave  the  legateet 
*'  unpaid  i"  and  tho'  tlie  annuity  was  by  the  will  made  payable 
quarterly,  yet  it  was  three  years  in  arrears 

^  Infilled  1^1  for  the  annuitant,  chat  thcfe  arrears  (hotiilci 
tarry  intcreft. 

Sed  Cur  cont^ :  This  is  only  done,  where  there  lut  great 
arrears ;  but  it  is  not  ufual  to  compute  intereft  for  fo  (stall  a 
fura* 

2^,  It  wa^  prayed,  that  the  executor  (hould  give  fecurity 
for  the  payment  of  the  annuity* 

To  which  it  was  anfwered,  that  the  tcftator  not  ordering 
any  fecurity^  but  wholly  truiling  to  the  executor,  the  legatee 
of  the  annuity  mu(l  do  fo  too. 

r  164  1  Sed  per  Cur  .♦  Since  the  executor  has  by  his  anfwer  fubmit* 

ted  It  to  the  court,  whether  he  ihould  give  any  fecurity,  and 
appears  to  have  exprefted  himfelf  in  words  threatning  to  defeat 
tlie  annuity,  let  the  Maftcr  fee  a  fufficiefit  part  of  the  perfonal 
eftate  fet  apart  and  afligned  to  a  trudce,  in  truft  to  fecure  the 
annuity. 


3* 

cdcoot. 


Crockat  verfus  Crockat.  Cafe  40^ 

THE  teft«tot  isivft  to    the  plaintifF  his  fiftcr  Sufatim  AttbtRolli. 

Orockttt  the  fam  of  550  /.  which  was  then  in  Mr.  Elli/%  aEq.Ct.  AW 

hands*  and  nUdis  the  fsdd  Mr.  Ellis  ezectttor  in  truft  for  the  ^oepW  ... 

£ud  teftator^s  brother^  and  died  fcon  after  the  making  of  the  {^"J^^,^* 

triQ.  note,  uA  ifttr* 

wards  orden 
•art  omt  ifain,  ••*  th€ii  dcfHh  die  560 1,  in  fhe  foMfmithS  htndt  to  J.  S.  thii  good  for  tte 
iihaH  5001.  }  fetus  if  the  teftator  had^  after  dM  making  the  trill*  drawn  out  put  of  thti  n»\ 
mtj,  for  thia  had  been  an  ademption  pro  amto» 

It  feems  the  teftator,  before  making  of  the  will«  had  left  in 
Ur.  Elli/%  hstnds  550/.  for  which  Mr.  £llis  had  given  a  note 
to  the  teftator*  payaMe  to  him  or  order*  and  the  teftator  had^ 
before  the  .making  the  will*  drawn  fome  bills  on  Ellii,  order- 
iashimto  pay  feretal fmall  funis  of  monejr^  #hich|  in  all,had 
tcduced  die  550/4  to  430/. 

Bat  the  teftator  had  left  in  Mr.  Ells/s  hands  sU  excheqtiief 
order,  for  the  payment  of  36/.  fir  antmm  to  the  ftiftator  for 
timtf  two  years,  and  left  aflets  for  the  payment  of  all  hia 
kpdei^  including  the  whole  legacy  of  550/^  to  hk  fiftet 

InEfted*  the  pldndflT  Bufarmm  Crociat  (hall  have  do  nfofe 
dun  430/.  of  her  legacy  of  ^^ol*  there  being  no  fixore  than 
430/'  left  hi  Mr.  Ellu^s  hands. 

Mafier  tf  the  Rolls  CQfif  :  She  (hall  have  the  whole  550  A     £  itfj  T 

Vbere  a  teftator  by  his  will  gives  a  legacy  of  500  /.  whkh 
is  in  the  hands  of  J.  S.  and  after  the  making  of  the  will  calls 
it  b|  or  orders  J*  S.  to  pay  to  himfelf  or  others*  part  of  the 
'"^^i  which  is  accordingly  done*  this  is  an  ademption  of 
lOch  part  of  the  legacy  ^  and  the  diverfity  is,  where  the  party 
vho  had  the  money  pays  it  of  his  own  choice*  and  uncalled 
^  and  where  the  tefliator  himfelf  (f }  calls  for  it  in  ^  for  it  ' 


(t)  But  the  divcrfity  between  a  voluntary  and  a  coropulfofy  payment,  feems^ 
»oi  lohavc  beea  approved  of  by  Lord  MaccUtfieU,  fince  the  latter  miaht  be  with 
w  wtent  to  fecurc  the  legacy  ia  ail  events.  Sec  the  cafe  of  Earl  •/Th^mmid  ▼• 
^^i*nMfoik,^fiXc.  vol.  I.  561.     Seealfo  thccafcof /^i^  v.  fTarir,  poft  «8. 

Sf f  ^^*:f^-  ^'"^  ^'^'^  Chancellor  iTny,  Trin,  ,7V.  poft  469. 
***i£(l.  Ca.  Abr.  ^Q2.  |J,3.  '        r-    -r  y 

^  ^  muft 
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muft  be  the  tcftator's  own  ad,  and  not  the  a£l  of  a  third  per* 
fon,  which  is  to  revoke  his  will. 

But  in  the  principal  cafe,  thefe  payments  out  of  the  550/. 
in  the  hands  of  Mr.  EUis  having  been  all  ordered  by  the  teila- 
tor  before  the  making  of  his  will,  this  cannot  be  faid  to  be  an 
iidcmption  of  the  legacy,  but  is  an  exprcfs  indication  of  the 
tcftator*s  intention,  that  as  the  note  for  the  full  fum  of  550/. 
MTas  ftill  (landing  out,  notv.ithftanding  he  had  ordered  the 
payment  in  of  part  of  tlie  note,  yet  he  renounced  all  thofe  pay- 
ments, and  willed  that  the  whole  550/.  (hould  be  the  legacy 
which  he  gave  to  his  £ftcr  Sufatwa. 

But  I  take  it,  that  the  550/,  legacy  (Iiall  not  be  made  good" 
out  of  the  exchequer  order  for  the  thirty-two  ytars  annuity, 
the  legacy  given  being  a  legacy  of  5^0  /.  ///  tnoneym 

Let  the  plaintiflF  have  the  whole  550/.  note,  and  intercft 
from  the  time  of  filing  the  bill. 


Cafe  41.  *  Trenchard  and  Ippfley  verfus  Wanley. 


a  Xq.  Ca.  Ab« 
7»4.  pi.  1. 
A  goldrmith, 


THE    plaintifr    Mrs,  Ippftfyt    the  fifter  of    the  other 
plaintiff  Trenckard^  had  money  in  the  hands  of  the  de- 
without  any  or--  fcndant  iranUy  the   eoldfraith,  for  which  fhe  had  the  faid 

<Iers  from  the  /  t)  » 

proprietors,  fub-    Wanlcy^s  note. 

Scribed  lottery 

CrJcra  iato  the  Soulh-fca,  indemnified  by  the  ^Qi,  of  parliament. 

£  •iCC  J  The    plaintiff   Trencbardy    by  his    letter  to  the  defendant 

JVarfLy,  ordered  him  to  invell  the  money  in  lottery  orders,  biit 
did  not  direct  in  whofe  aanic  thole  lottery  orders  fhould 
be  taken. 

Accordingly  the  defendant  r^anlry  did  inveft  the  money  in 
lottery  orders,  and  took  them  in  his  own  name  y  afterwards 
W^tfi/ey  fubfcribcd  the  orders  into  the  Sout/j-Jlay  with  othex^ 
orders  of  his  own,  and  of  his  cuOomcrs,  amounting  to  a  con- 
fiderable  fum,  of  the  fnme  fpecie,  but  did  not  give  nouce  thai 
he  had  made  this  fubfcription,  until  two  months  afterwards. 

Upon  this  the  plaintiffs  brought  their  bill  for  relief,  {viz.) 

in  order  to  compel  the  defendant  to  procure  for  them  lottery 

orders,  to  tlie  amount  of  thofe  which  the  defendant,  without 

their  confent>  had  fubfcribcd  into  tlie  Smtth-fea* 

Antl 


> 
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And  for  the  plaintiffs  it  was  infifted,  that  the  defendant  had    Tuhchabd 
made  himfelf  a  truftee  for  them  without  any  authority  from    ''*     AhL»r. 
them :  and  after  he  had  thus  made  himfelf  tlieir  truftee  with- 
out didr  confent  he  then   fubfcribcd  tlicir  orders  into  tlic 
Myfea^  and  by  concealing  fo  long  from  them  what  he  had 
done,  he  thereby  (hewed  his  intention,  th;:t  if  the  fujfcription      [  167  ] 
bd  been  profit:;blc,  then  the  orders  fubfcribcd  were  to  have 
been  his ;  if  unprofitable,  tlien  they  were  to  be  pbccd  to  the 
plalntiiPs  account* 

Majler  of  the  Rc'ls .  The  rule  of  law  as  to  fraud  is  alfo  a 
good  rule  in  equity,  {viz.)  that  fraud  is  never  to  be  prefumcd ; 
bat  it  is  true,  that  may  be  a  fraud  in  equity,  which  is  not  fo 

atbw. 

The  confufion  and  hurry  that  goldfmiths  and  other  people 
vert  then  in,  may  account  for  the  defendant  the  goldimith's 
not  giving  notice  fooner  of  his  having  fubfcribcd  thofe  orders 
into  die  Soutih-fea ;  and  it  may  with  the  fame  force  be  retort- 
ed againft  the  plaintiffs,  as  the  reafon,  why  they  did  not  come 
fooner  to  the  defendant  to  demand  the  orders,  or  forbid 
the  fubfcribing  them  into  the  South-fta ;  tho'  I  think  that  by 
tbc  words  of  the  aft  of  (a)  parliament  impowering  all  truf-  («)  6Cer».  f. 
tees,  guardians,  executors  and  adminiftrators,  to  fubfcribc  **'*  ^  '  '  *^* 
lottery  orders  into  the  Soutb-fea^  tho*  the  eejiut  que  truft  had  in 
this  cafe  exprcfsly  forbid  the  truftee  to  fubfcribe,  yet  by  virtue 
of  the  cxprefs  authority  given  to  truftees,  ^c.  to  fubfcrib^ 
(in  which  authority  ^iven  by  pailiamcnt  the  cgnfcnt  of  every 
proprietor  and  cejlul  que  trujl  is  included,  notwithftanding 
fuch  prohibition  as  aforcfaid,)  the  fubfcription  would  be  good, 
»id  the  truftees  juftificd  \  and  it  would  be  a  very  unjuft  thing 
in  the  parliament,  if  it  were  to  be  conftrued,  th^t  the  aft  had 
nude  the  fubfcription  good«  and  yet  left  the  truftee  liable  to  be 
to,  and  to  \k,  anfwerable  for  the  fame  to  the  cejiui  que  truJl. 

But  the  principal  cafe  does  not  go  fo  far,  here  being  no  pro* 
tibition  from  the  ce/lui  que  truft. 

The  occafion  of  the  defendant  the  goldfmith's  buying  the      T   i^^  ^ 
orders  in  his  own  name  might  be,  becaufe  he  was  always  in^ 
the  way  to  accept  them,  and  there  was  no  direftion  from  the 
plainiid's  to  buy  the  orders  in  any  other  name  5  and  by  the  fame 
icafou,  tiut  (he  plaintiirs  truiled  the  dcfipndant  with  the  money, 

)C  3  they 
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T»«fc«Ai*    they  might  likewife  intruft  him  with  the  piking  of  the  ordcff 
;n  Jm  own  name« 

Then  from  the  time  of  the  defenciant  the  goIdfmith*8  taking 
the  orders  in  his  own  name,  he  became  a  truftce,  and  being  a 
trufteej  the  ad  of  parliament  a)one,  without  any  authority 
from  the  party,  impowered  him  to  make  ^is  fubfcription. 
And  the  ca^  is  the  ftrongerj  in  that  the  defendant  fubfcribed 
other  orders  of  his  own,  as  well  as  thofe  that  belonged  to  the 
plaintifFs  ^  and  it  would  be  enough  for  the  defendant  who 
deah  for  the  plaintifl^  as  for  himfcif»  and  adcd  for  him  as  he 
did  for  himfclf,  to  bear  his  own  lofs,  without  having  the  ad« 
ditional  lois  of  the  plaintifis  aifo  put  upoq  him* 

It  is  to  be  taken,  as  the  general  fcnfe  of  the  nation  took  it 
at  the  time  when  the  fubfcriptions  were  made,  (v/z.)  that  this 
was  a  beneficial  thing,  as  is  evident  from  thofe  lottery  orders^ 
that  were  fubfcribed,  felling  for  more  than  Ipttery  orders  unv 
fubfcribed.  So  that  nothing  bt^t  friud  in  this  cafe  of  fubfcrib* 
ing  lottery  orders^  i^c,  can  make  the  truftee  afifwerable  to  his 
gi/hti  qui  trujt. 

Befides,  the  fubfcquent  ft^tutc  of  7  G^*  |.  cap.  f .  feB.  3. 
very  much  ftrengthens  the  cafe,  "  by  giving  the  proprietor 
"of  the  ftock  33 /•  6x.  8rf.  per  ceni\  in  fatisfa£lion,  and 
*^  full  difch^rge  of  die  monies  paid  on  any  of  the  fubfcrip- 
(  x6^  ]  **  tions,  fiotwithllfindin^  any  mifnomer,  or  error,  fuppofcd 
"  defed,  error  or  mifnomer,  or  notwithftanding  any  mifno-> 
'*  mer,  mifpeljing,  or  omiQjun  of  entry  of  any  fubfcription, 
*<  and  notwithftanding  any  doubt  or  queftion  touching  or  con- 
**  cerning  the  validity  of  the  fubfcription  of  the  redeemable 
^*  debts  and  annuities  in  any  wife/' 

Whidi  words  were  intended  to  bind  down  the  proprietors 
of  any  redeemable  fubfcription,  and  to  give  them  a  recomr 
pence  fpr  their  being  bound  down  ;  and  as  it  bound  down 
^  tniftees,  fo  likewife  did  it  conclude  the  cejluiqut  truji. 

^nd  this  a£l  of  parliament  intended  to  quiet  all  matters. 

Alfo  his  Honour  laid  great  ftrcfs  upon  a  decree  which  he 
himfclf  had  made  about  a  year  fince,  when  he  fat  ^x.WeJlmmJler 
for  the  Lord  Qiancellor,  in  the  caufe  of  Bluck  verfus  NichcU^ 
;ui4  which  he  faid  was  ^pt  fo  ftrong  for  the  defendant  as  the 
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principal  cafe  j  for  there  lottery  tickets  payable  to  the  bearer,     J*^^^""*"" 

and  which  were  left  wiih  the  banker  or  goldfmith  only  for 

bk  Cttftody,  were  fubfcribcd  by  hirp  into  the  South-fea ;  upon 

viuch  the  proprietor,  who  left  them  ^th  him,  brought  a  bin 

againft  the  faid  goldfmith ;  and  his  Honour  difmifTed  the  bill: 

for  that  it  was  a  hard  cafe,  that  the  goldfmith  who  was  but  a 

traftee  ihould  fuffer  for  doing  what  was  then  thought  to  be  for 

the  befi ;  and  if  the  plaintiff  was  wronged^  he  was  at  liberty 

touke  his  remedy  at  hw« 

Which  decree  the  Court  had  the  greater  regard  to,  fdi- 
akttch  as  the  parties  acquiefced  under  it,  and  brought  no 

appeal 

Bjat  the  principal  cafe  the  Matter  of  die  Rolls  diought 
nmch  ftxonger,  and  therefore  diimifled  the  bill  with  coils,  C  '7^  J 
(we.)  that  with  refped  to  the  defendant,  both  the  plaintiffs 
flxmld  be  liable,  and  therefore  the  difmifiion  fhould  b^  general, 
91  to  both  of  them ;  but  that  if  the  plaintiff  Trenchard  thought 
it  worth  his  whale  to  apply,  the  court  would,  on  petition, 
order  that  the  other  plaindff  the  c^Jlui  que  trttjl  ihould  pay  all 
Ae  coils,  f 


^  t  The  fame  point  was  determined  by  Lofi  Macclesfield  in  the  following  ternif 
in  tbe  cafe  of  IFea^er  v.  fenuUr. 


0 


De  G)fta  verfus  Scandret.  Cafe  42. 

N  £  having  a  doubtful  account  of  his  ihip  that  was  at     Lord  Mac- 
fca,  {viz.)  that  a  ihip  defcribed  like  his,  was  taken,  in-  ^^'ci^Ab' 

roiedhcr,  without  giving  any  information  to  the  Infurers  of  6t6.  pl.s. 

what  he  had  heard,  either  as  to  the  hazard,  or  circumilances  ht^illJ^IlTmbt. 

vhich  might  indent  him  to  believe  that  his  ihip  was  in  great   ^"i  »ccoaot  of 

togcr,  if  not  adually  loil.  bit  ihip  without 

Acqaaintiog  the 
mrtn  vhat  4tBgcr  the  ihip  was  la  {  this  beli  to  be  •  fras^ulent  infttnuKt  {  tnd  the  f  ovrt  m  - 
Reicd  agaiaft  the  policy* 

The  infurers  bring  a  bill  for  an  injuQ^lioq,  and  to  be  relieved 
sgatnfl  the  infurance  as  fraudulent. 

L^rd  Chancellor  ;  The  infurcd  has  not  dealt  fairly  witli  the 
infurers  in  tliis  cafe ;  he  ought  to  have  difclofed  to  them  what 
kelligence  he  bad  of  the  ihip's  being  in  danger,  and  which 

K  4  might 
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Dt  c«tTA  p,  njjght  induce  him,  at  leatt,  to  fear  that  it  was  loft,  tho'  he  ha^ 
no  certain  account  of  it ;  for  if  this  had  been  difcovered,  it  U 
^mpofiible  to  think,  that  the  infurers  would  have  infured  the 
ihip  at  {b  fmall  a  premium  as  they  have  done,  but  either  would 
not  have  infured  at  all,  or  would  have  infifted  on  a  larger /r^r- 
mium^  fo  that  the  concealing  of  this  intelligence  is  a  fraud. 

C  171  ]  Wherefore  decree  the  policy  to  be  delivered  up  with  cofts, 

but  the  pramium  to  be  paid  back,  and  allowed  out  of  the  cofts* 

Cafe  43.       Edwards  (and  Lady  Elizabeth  his  Wife)  verfus 
Lord  Mac-  Countcfs  Dowagcr  of  Warwick. 

%  E^  c»,  Ab.  Tj^Dward  late  Earl  of  Warnv'tck  and  Holland^  being  feUed  in 

Mo?cy  cove-  ^^^  °^  ^^^  manor  of  KetijtngtQtt^  intermarried  with  the  de- 

WKtA  to  be  fendant  Charlotte  daughter  of  Sir  Thomas  MiddUtoti^  who  had  a 

AaiUcfcend  a»*  portion  of   i6,ooo/.  (Jooo /.  whcrcof  was  pnid  to  the  faid 

land.    But  he  £^^|  ^^a  lo.ooo/.  refulue  thereof,  to  be  laid  out  in  a  purchafc 

that  It  inlit'ed  /  ,       r      •     i  -        t       r      ^  i 

to  the  fee  of  of  lands  in  fee,  to  be  fettled  as  m  the  fettle  men  t,  and  here- 
purc^afed^  may  ^^^^^  ^^  mentioned,  and  the  manor  of  Kertftigton  was  fettled  on 
difpofe  of  it  by     thc  faid  Ead  for  Jlfe,  remainder  to  the  firft  and  every  otlier  fon 

•  willy  tho*  DOC        .    .  .  .         .,         ,  .     ,  1  .     #.  i«- .      /- 

sttefted  by  three  of  that  manriagCj  m  tail  male,  remainder  to  himfelf  m  fee. 

witnefl*e».    Alfo 

•  ft^toX  i\tt€t\on  fur  the  payment  nf  it,  ferms  to  be  good.  So  if  the  money  it  ordered  or  eevifed  to 
be  laid  out  in  landr,  and  t'cctlcd  lo  the  u:e  of  A.  in  tail,  remaioJcr  to  himfrf  in  fee,  equity  will 
ofd£r  the  money  to  A.  Secus  if  the  remainder  thereof  be  limited  ro  a  thitd  perfon.  Alfo  tho*  by 
»  voluntary  contra^  mauey  is  agreed  tu  be  iaid  cut  in  iaaut,  ike  court  will  execute  fuch  agretmeoc 
)a  favour  of  the  heir. 

As  to  the  10,000/.  it  was  agreed  by  all  tlie  parties,  that 
the  fame  fhould  be  laid  cut  in  land,  and  fettled  in  like  mannei 
as  the  nuinor  of  Kcnjtngton  had  been  (ettled,  and  in  the  meaq 
time,  until  fuch  purchafe  could  be  found,  the  1 0,000  /.  was 
to  be  placed  out  upon  fccuriiLes,  and  the  intereft  arifing  there < 
from,  to  go  and  be  paid  to  fuch  perfons  ns  (liould  be  intitled 
to  the  rents  and  profits  of  the  manor  of  Kctifittgtcti. 

r  1^2  ]  This  Edivard  Lord  JVarivick  died,  leaving  ifTue  by  thc 
Countcfs  Ghnrhtte^  one  fon,  [viz*)  Edward-Henry^  the  lad 
Lord  War^uicky  who  being  thus  intitled  to  the  manor  of  Ju'«- 
fington  in  tail,  remainder  to  himfelf  in  fee,  levied  a  fine  of  thc 
faid  manor  to  the  ufe  of  himfelf  in  fee,  and  foon  afterwards 
died  without  ifTj*-.,  and  inteftate  ;  upon  whofe  death  the  manot 
otKcnfmgton  dcfccndcd  to  ihc  plaintiff  Lady  i:7y2'i/v//'^V'U7ird[t, 

^'ifc 
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irife  of  Ac  plaintiff  Mr.  Edwards^  who,  as  (he  was  become     ^cJ^^J  *ef»'oT 
vMtA  to  xhc  mzxiat  oi  Kenjington  in  poflelTion  in  fee,  now     WAtwi«K* 
brought  her  bill  to  have  the  mortgage,  upon  which  the  lOyOooA 
Lad  been  placed  out,  aiDgned  to  her. 

This  was  oppoTed  by  the  defendant  the  Countefs  do^^'ager 
af  Warwick^  who  iniifted,  that  (he  was  inticled  to  the  famc> 
asadminiftratrix  of  the  lad  Earl  her  fon,  and  tliat  this  10,000/. 
being  as  yet  in  itfelf  money,  ought,  by  the  ftatute  of  diftribu- 
tion,  to  be  divided  betwixt  herfelf,  as  the  mother  of  the  in« 
teftate  and  his  half  fifter  Mrs.  Charlotte  Addijon  \  and  for  this 
purpofe  it  was  argued,  i^.  That  all  the  ends  and  views  of  the 
fcttlcmcnt,  (viz.)  the  provifion  for  the  iflue  of  that  marriage, 
being  determined  by  there  being  no  iflue  left  of  the  marriage, 
?nd  in  regard  this  was  in  fa£l  money,  a  court  of  equity,  whofe 
?(Ii(tance  was  neceflary  to  realize  it,  would  not  now  the  huf- 
band  was  dead  without  iflue,  turn  this  money  into  land,  in  fa^ 
Four  of  an  heir,  who  was  not  within  tlie  view  of  the  fettlement* 

2///f,  That  this  money  thus  agreed  to  be  laid  out,  was  not 
in  all  refpe£ls,  to  be  taken  as  land  ;  for  it  might  be  devifed  as 
money,  by  a  will  n(<  attefttd  by  tliree  witnefles  5  alfo,  if  the 
laft  Earl  of  Warwick  had  granted  or  devifed  it,  by  the  defcrip* 
tionof  the  ten  thoufand  poinds  agreed  by  his  father  to  be  laid  [  173  1 
out  in  land,  it  would  have  paflTed  by  fuch  defcription  %  it 
could  not  be  denied  but  that  the  laft  Earl  might,  if  he  had  pleaf- 
cd,  have  fo  difpofcd  of  it, 

3^/7,  That  as  to  the  fcttleroent  of  the  remainder  of  the 
Ktnfmgton  eftate  to  the  right  heirs  of  Earl  Edward  tlie  father^ 
the  fame  was  a  mere  voluntary  limitation,  as  was  alfo  the 
agreement,  tliat  the  money  fliould  be  laid  out  in  land,  and 
tttkd  in  like  manner ;  and  then  it  was  no  more,  than  if 
one,  without  any  confideration,  (hould  covenant  to  lay  out 
Bioney  in  the  purchafe  of  lands,  to  the  ufc  of  himfelf  in  fee ; 
Vhich  being  a  mere  voluntary  coijtraft,  equity  would  not 
Qompel  the  execution  thereof. 

4/A/y,  That  it  was  unreafonable  for  this  court  to  interpofe 
to  lake  the  money  from  the  rnothcr  and  tlie  half  fifter,  in  or- 
der to  give  it  to  a  remoter  relation  ;  on  the  contrary  the  mo- 
ther, who  had  the  Itfgal  intcrcll  of  this  mortgage,  on  which 
the  money  was  lent,  ought  to  be  aflifted,  at  leaft  not  deprived 
of  it,  by  a  court  of  equity. 

5%> 
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Edwakdiv.  5/^^!  That  If  the  laft  Lord  Warmficl  had  applied  to  the 

Waewicc.      court  to  be  paid  the  money,  he  would  have  obtained  an  order 

for  that  purpofe.    Kay,  though  he  had  not  levied  the  fine^ 

but  had  continued  tenant  in  tail,  remainder  to  himfelf  in  fee^ 

and  had  defired  the  money,  the  court  would  have  ordered  it 

(*)  Sfe  the  cafe    ^  \^^    ^j  had  been  done  in  the  like  cafes  ia) ;  (which  Lord 

el  Short  and  \  /  '    \ 

Wooi»  vol  u  Chancellor  admitted,)  i;i  regard  the  laft  Lord  had  both  the 
eftate-tail  and  the  immediate  remainder  to  himfelf  in  fee ; 
fo  that  a  fine  without  a  recovery  would  have  barred  the  eftate- 
tail  and  renlainder,  and  a  fine  might  be  levied  at  any  timoj 
as  well  in  vacation,  as  in  term. 

[  174  ]  Andlaftly,  It  was  urged,  that  the  laft  Earl  of  Warwick 

having  levied  a  fine  of  the  manor  of  Kenfington^  to  the  nfc  of 
himfelf  and  his  heirs,  this  had  extinguiflied  the  limitations  in 
tail  created  by  the  fettlement,  and  had,  as  it  were,  put  the 
fettlement  out  of  the  cafe  ;  and  as  the  fettlement,  as  to  the 
manor  of  Kenjington  was  out  of  the  cafe,  fo  the  trufts  of  the 
10,000/.  which  were  to  attend  the  fettlement  of  the  manor  (^ 
Kinjington,  were  at  an  end  alfo« 

For  all  which  reafons  it  was  infifted,  that  the  plaintiff^ 
tho'  intitled  to  the  manor  of  Kenfingtony  had  not,  however^ 
any  right  to  the  1 0,000 /•  or  to  compel  the  laying  out  of  thi& 
monev  in  land. 

Lord  Chancellor  *  If  there  had  been  fo  much  as  a  parol  ( i )  di- 
rcftion  from  the  laft  Lord  Warwick^  for  the  payment  of  this 
1 0,000  /.  to  his  mother  the  Countefs  dowager,  I  ihould  have 
had  a  regard  to  it ;  being  of  opinion,  that  it  was  in  the  elec- 
tion of  the  laft  Earl  to  have  made  this  money,  or  to  have  dif«» 
pofed  of  it  as  money. 

As  to  the  late  Earl's  levying  a  fine  of  the  manor  of  Kcvfing- 
tcn»  that  is  immaterial ;  for  he  had  as  good  a  power  before 
the  fine,  to  difpofe  of  the  faid  manor,  or  of  the  io,oao  /.  in 
money,  againft  all  but  his  ifiuc,  as  he  had  after  the  fine;  and 
iffue  he  never  had. 

To  fay,  that  this  fine,  as  it  comprifed  the  manor  of  KefP* 
fngtofff    fo  did   it  alfo  the  truft  of  tliis    10,000/.    (tho*  it 


(1)   Scd  vido  Bratlijh  v.  Get,  Amb.  229. 


iaema 
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feems  aUutd  to  talk  of  Icrfinf^  a  fine  of  money)  will  do  the 
iekohat  no  fen  ice  i  nay,  if  admitted^  it  woidd  make  againfl: 
ber;becaule  by  the  deed  i^ufes  the  ufc  of  jthe  fine  ia  declared 
to  be  to  the  conufor  and  hishdrty  and  confe^ntly  wouU 
iodtle  the  plaintiff  the  Lady  Bftt^  Edwards  to  this  money. 

But  when  I  admit  that  the  iaftLord  JTarvnck  teid  an  ele£kiot| 
to  make  this  lo^oco/.  money^  ftill  I  conceive  he  puft  do 
(bmething  (i)  to  deterroine  fuch  eledion,  which  he  has  not. 
jdone  in  the  prefent  cafe ;  and  then,  in  a  court  of  equity^  the 
kir  is  ever  preferred  (^i)  to  an  adminiftrator. 

This  appears  by  the  common  cafe,  that  if  a  man  dies  ifh 
amtA  by  bond,  in  which  he  has  bound  himfelf  and  his  heirs^ 
and  leaves  real  and  perfonal  afTets,  of  each  enough  to  pay  the 
tondjiod  the  obligee,  as  he  has  an  ele£lion  to  come  upon  the 
zeal  afletSy  does  accordingly  fue  the  heir,  and  recovers  the 
iM  agsdnft  the  heir,  yet  the  heir  (hall  recover  back  the  money 
pgainft  the  executor  out  of  the  perfonal  eftate. 

As  to  the  obje£lion,  that  the  plaintiff  claims  under  a  vo- 
luntary limitation,  it  has  been  held,  (i)  that  the  confideration 
for  the  precedent  liiniutions  in  a.  marriage  fettlement,  has 
been  applied  even  to  the  fubfequent  ones  ;  as  where,  in  con- 
(deiation  of  a  marriage,  and  portion,  land  has  been  fettled  on 
thchulband  for  life,  and  then  to  the  wife  for  life,  remainder 
to  the  children,  with  remainder  to  a  brother,  thcfe  confidera- 
tions  have  extended  to  the  brother ;  and  the  reafon  is,  becaufe 
it  nuy  be  very  weU  intended,  that  the  hufband,  or  his  parents, 
would  not  have  come  into  this  fettlement,  unlefs  all  the  par« 
to  thereto  had  agreed  to  the  limitation  to  the  brother. 

But  admi^ng  that  the  limitation  of  the  remainder  in  fee 
vasYoluntary,  yet  this  will  not  aher  the  cafe;  becaufe  I  take 


£»WAtDf  V. 

Counters  of 
Waiwick* 


C  ns  ] 


(s)  Set  die  far« 

of  Lingen  vtrfut 
Sowrtjr^voh  I. 
I7>« 


(h)  See  the  eaiSr 

of  Offood  ver- 
fui  Strode^  poft* 
«45' 


(1)  This  CcfitM  the  point  on  which 
li^  cafes  in  fome  meafure  diifer,  1.  #. 
"whether  the  mere  circumilance  of  the 
fund  remainitxgy  in  the  (hape  of  wo- 
^j  in  the  hands  of  the  perfon  ab- 
Motely  in  titled  tq  it  in  all  events, 
fta!l  of  itfelf  be  evidence  of  the  party's 
iBtention  to  give  it  the  quality  of  per- 
fonal crtatc,  {for  the  cales  agree  that 
^y  proof  of  fuch  intention  will  con- 
tiadc  the  qpclUon)  and  if  noi,  whether 
tlclaeir  ha^an^'  equity  Hgninil  the  per- 


fonal reprefentative  in  this  nCpc6ki 
vide  Chichejier  v.  Biektrfieff,  2  Vcrn. 
^95.  Linden  y,  Sfiwraf,  zntc,  i  vol. 
lyz.  Ltchmert  v.  Earl  of  CarliJU^  port. 
3  vol.  211.  and  Ca.  temp.  Tal.  80. 
Guitlat  v.  GuiJct,  3  Atk.  254.  Crah- 
free  V.  Bramble^  3  Atk.  680.  Bovjit  v. 
EaA  cf  Sbrewpurft  5  Bro.  P.  C.  369. 
Bradijh  v.  G//,  Amb.  229.  Hi<witl  v. 
Wright,  I  Bro.  Cha.  Rep.  86.  PhU 
ttnej  V.  Earl  0/ DarU^tw,  I  Bro.  Cha. 
Re|).  223, 

it 
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Idwarps  •'.  it  to  be  clear,  that  if  I  voluntarily,  and  without  any  conGdcra*^ 
Wakwick.  tion,  covenant  to  lay  out  money  in  a  purchafe  of  land,  to  bc:^ 
fettled  on  me  and  my  heirs,  tJr.s  Court  will  compel  the  cxe — . 
ccution  of  fuch  contraft,  though  merely  voluntary  ;  for  in  alT^ 
cafes,  where  it  is  a  meafuring  caft  betwixt  an  executor  and  an^ 
heir,  the  latter  fhali,  in  equity,  have  the  preference- 

Tho'  all  the  intereft  due  upon  this  mortgage  at  the  time  ocn 
the  death  of  the  laft  Earl,  muft  go  to  the  Countefs  of  Jf^arwicBL. 
as  his  adminiftratrix* 

And  (as  I  underftood  his  Lordfhip)  tho'  the  laft  Earl  di^s 
in  a  broken  part  of  the  half  year,  this  intereft  fliould  (he  faiczd 
not  be  taken  as  (f)  rent,  but  ihould  be  apportioned,  and  4 
proportion  thereof  go  to  his  adminiftratrix. 

But  as  to  all  the  intereft  due  fmce  the  death  of  late  Ear/, 
the  fame  was  decreed  to  belong  to  the  plaintiff  the  Lady  Bdij 
Edwards,  the  heir. 

And  on  thefe  terms,  the  fecurity  for  the  10,000/.  was  or- 
dered to  be  aihgned  to  the  plaintiff  the  Lady  Betfy  Edwards^ 
and  no  cofts  on  either  fide. 

Afterwards,  on  an  appeal  brought  by  the  Countefs  of  JVar-^ 
wUk^  this  decree  was  athrmed  in  the  Houfe  of  Lords  (i). 

•■■■  ■     ■   •  '  ■: 

(0    I  Bro.  P.  C.294. 

f    Vide  ante,  vol.  1.  392.     Jenntr  v.  Morgan,     Cfe  alfo  where  the  court  ap* 
porticned  maimenance-iiionc):,   in  the  calc  of  Hgj  v.  Palm^rp  poll.  501. 


r  177  ]  Earl  of  Suffolk  v^rfus  Howard. 

Cafe  44. 


I^rd  Mac-  HT^  ^  E  late  Earl  of  Sffffofk  and  B'lrdcn,  having  no  iffue,  but 

cLisriiLD.  £     having  two  brothers,  {viz.)    the  prefcnt  Earl,   and  thi 

28 r?  pi.  I.      '  defendant  CA/ir/r/ //;w/7n/ who  had  a  Ton,   and  conceiving  his 

A  peer  d.finhe-  ^^y^^  brother  the  prcfent  Earl  to  be  extravagant,  the  late  Earl 

ritcd  by  bii  an-  .  ^  . 

crfttir  IS  en-  cut  off  the  cutail  by  a  recovery,  and  by  deed  and  will  fettled 

filouroVih.  ^'^^  eft.iteonhis  b.rotlier  the  AthnA'MM  ChorUs  H(nvardy  for 

court,  and  on  Tifc,  with  remainder  to  his  firft  fon  (then  in  being)  for  life, 

rn  havr  tht  f*-'  withremaindcr  to  truftcesto  prefcrve  the  contingent  remainders, 

truly   octd< 

kroii^ht  bcfare  the  m^Cery  in  order  to  (^  whether  any  thing  can  be  d'f.ureied  for  his  advantage. 

remaiudcf 
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remainder  to  thcfirft,  ts'c.  fon  of  that  firft  fon  in  tail  male,         E»'>  «^ 
diarging  the  eftatc  only  with  tool,  per  annum  annuity  to  his       Ho'^kakbT 
next  brother  tlic  prcfent  Earl,  and  died  without  iffuc. 

The  prcfcnt  Earl  brought  a  bill  to  difcover  the  defendant's 
title,  fetting  forth  the  old  entail,  under  which  he  was  heir 
cnalci  and  praying  that  the  writings  njight  be  produced,  and 

that  the  arrears  of  the  annuity  might  be  paid  him. 
\^ 

The  defendant  (hewed  by  anfwcr,  that  the  late  Earl  had  by 
dctdinrollcd  made  a  tenant  to  the  fracipe,  and  had  fufiercd  a 
iccotrcry  to  the  ufe  of  himfelf  in  fee,  and  afterwards  made  a 
fcttlcment  as  above  ;  that  as  to  the  pretended  arrears  of  the 
annuity,  he  had  paid  the  plainciff  the  prefent  Earl,  more  than 
tbofe  arrears  came  to,  by  about  12  /•  and  tho'  he  had  taken  no 
receipt  for  them,  he  intended  thofe  payments  in  part  of  the 
annuity. 

And  on  a  motion  to  be  paid  the  arrears  of  the  annuity,  and 
to  have  all  the  writings  produced  before  the  Mailer, 

Lird  Chancellor :  This    is  a   hard  cafe;  equity   even  for      [    178    1 
yonngcr  children,  fupplies  the  want  of  a  furrender  of  a  copy-^ 
hold,  and  puts  them  on  a  lei^el  witli  creditors,  talcing  it  to  be  a 
debt  by  nature  from  a  father  to  provide  for  all  his  children,  as 
well  the  youngeft  as  the  cldeft. 

But  it  is  not  a  ftronger  cafe,  where  the  King  has  beftowcd 
in  honour  on  a  family,  whereby  the  heir  of  the  honour  is  con^ 
fiiarius  natuj,  and  fits  as  a  judge  in  the  higheft  court,  the  Houfe 
of  Lords  ?  furely  it  is  incumbent  on  the  anceftor  to  leave  foiue 
provifion  for  the  maintenance  of  die  honour,  and  looks  like 
^nt  of  gratitude  to  the  Crown,  (from  whence  this  honour  Ingratitude  (• 
did  arifc.)  to  leave  it  naked,  efpecially  where  the  anceftor  had  ^***  ^'*'^"  ^°l 
a  great  ellate  in  his  power,  and  has  given  it  from  the  earldom,  aw«y  the  rftaie 
bring  fuch  a  trifle  as  only  100  /.  a  year  to  the  prefent  Earl. 


from  the  h«»- 
nour. 


Tlicrefore  more  ought  to  be  done  in  this  cafe  for  the  plain- 
tf,  than  in  a  common  cafe  ;  here  is  no  purchafcr,  and  there 
fccais  no  ncccflity  to  bring  the  caufe  to  a  hearing;  for  that 
Would  be  only  putting  both  fides  fo  great  cl.ar^cs,  which 
Would  be  dill  harder  on  the.  Earl,  as  he  is  fo  llulc  able  to 
kcariu 

Let 


179  De  Term.  S.  Trin.  i-fi^J 

S^trl  of  Let  the  defendant  bring  before  the  f  Mafter  all  deeds  anl 

HowAftPi '     writingsi  and  kt  the  plaintiff  the  prefent  Earl^  either  by  him 

felf  or  agents,  have  the  infpeftion  of  them,  that  if  any  thin] 

has  flipped  the  conveyancei  cfr  if  the  entail  be  tot  well  docked 

he  may  have  the  benefit  theriebfV 

And  the  anfwer  not  being  pofidve,  as  to  the  payment  a 
the  arrears  of  the  annuity,  or  that  the  payments  which  wcr 
made  to  the  plaintiff,  were  in  part  of  the  annuity,  (it  being  cm 
faid  that  the  defendant  intended  them  fo»  ^xdiich  inteudc 
none  could  know,  fince  he  did  not  then  declare  it,)  and  ba 
caufe  the  defendant  has  not  taken  or  infilled  upon  any  receip 
from  the  prefedt  Earl,  and  the  late  Earl  has  been  dead  tm 
years,  let  the  defendant  pay  the  plaintiff  200  L  beSng  tm 
years  arrears  of  the  annuity,  {vhjeGt  to  the  order  of  th 
Court. 


f  Tn  the  cafe  of  Sir  SdwMrJ  BsUti/enverfus  FarrUp§n  ^at^Trin.  1755,  where 
the  plain  tiff  claimed  by  virttfeof  a  remainder  in  uiiexpedant  on  an  eflate-tail« 
and  was  heir  male  of  the  family,  and  the  defendants  were  filter  s,  and  the  hein 
general  of  the  tenant  in  tail,  and  by  their  anfwer  (hewed  that  their  brother,  the 
tenant  in  tail,  had  fuffereda  recovery,  and  deelafed  the  nfe  to  himfelf  in  lee, 
referring  to  the  deed  in  their  cuftody ;  Lord  Yntf^/,  before  the  hearing,  ordered 
the  defendants  to  leave  with  their  clerk  in  court  the  deeds  making  the  tenant  N 
tktfr4fdfi»  and  declaring  the  ufes  of  (he  recovery.     Poll.  3  vol.  363. 


Cafe  45-  Ravenhill  verfus  Danfty. 

Lord  Mac- 

ctiiriiLo.       T  T  P  O  N  the  marriage  of  William  tyanfej  with  the  dangh- 

\  ^?'^.'il!^*  ^  ^'^^  ^^  ^*^  Francis  Ruffel^  there  was  a  term  of  ^00  yean 
A  icTerfiontry  limited  to  truftecs,  to  raife  portions  for  daughters,  in  cafe  oi 
fHSIri^gmtU^     no  iffue  male  by  tlie  maniage. 

tenance  and 

portlont  furdaufhtert*  (hall,  in  cafet  of  necefliry,  be  moftgafrd  to  pay  eithervand  when  f4llea  int» 

pofleAoa  fluU  paj  all  the  arrears  of  lOaintenaDCe  incurred  bef«ire  it  ^adte  ioto  pofieffioii. 

The  truft  of  the  term  was  to  raife  two  thoufand  pounds  a- 
piece  for  the  daughters  of  the  marriage,  payable  at  their  ages 
of  eighteen,  with  maintenance-money  at  the  rate  of  40  /.  per 
annum f  to  each  daughter  from  the  deadis  of  their  father  and  of 
Sir  Francis  RuJ/?l  their  grandfather  by  the  mother's  fjdc^  until 
their  portions  ihould  become  payable. 

1  Th= 
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Thehufband  William  Dan/ty  died  lcz\mg  two  daughters^     Ravikhul 
one  ei^^t  and  the  other  nine  jjears  old  ;  the  term  did  not  com-      f  iZq  ]' 
mencein  po&ffion  until  the  death  of  the  father-in-law  of  tliis 
trUtiam  Dtmfejf  which  happened  fome  tune  afterwards. 

The  tmft  of  the  term  was  to  raife  the  portions  by  fale,  mort- 
gage, or  profits  ;  but  the  truft  to  raife  the  maintenance  was 
kj  rents  and  profits,  fo  that  there  was  a  difference  in  the  deed, 
between  the  manner  of  raifing  the  portions,  and  that  of  raif- 
mg  die  maintenance. 

Whereupon  it  was  obje£led,  that  the  maintenance  (hould 
Bot  begin  undl  the  500  years  term  commenced  in  pofleifion/ 
St  whidi  time  only  the  fame  could  be  railed  by  rents  and  an- 
fiual  profits. 

Lmrd  Obancellcr :  It  is  againft  my  opinion  to  raife  a  portion' 
or  maintenance  by  felling  a  reverfionary  term,  and  this  under 
colour  of  the  word  [profits] ;  but  it  has  been  ruled  before  my 
time,  that  profits  (hall  extend  to  any  advantage  which  fhall  be 
made  of  the  land  by  fale  or  mortgage,  as  well  as  rents^  efpe- 
ciaUy  in  cafes  of  necefllty,  and  when  the  daughter  has  )iad  no 
other  maintenance,  it  has  been  decreed  to  be  raifed  by  a  mort- 
pgc  of  a  reverfionary  iiitereft  of  a  term  ( i ). 

Bat  the  prefent  cafe  is  much  ftronger;  for  here  the  truft- 
term  for  raifing  this  maintenance  and  portion  is  come  into 
poflclDon,  fo  that  at  prefent,  the  maintenance-money  may  b^ 
raifed  out  of  the  annual  profits ;  it  is  like  a  rent  granted  out  of 
a  rtTcrCon  to  commence  prefently,  in  which  cafe,  tho*  the  re- 
vcr6ondocs  not  fall  into  pofTcffian  until  many  years  after,  yet  [  181  t 
^hen  it  does  fall,  it  fliall  anfwer  all  the  arrears. 

So  kt  the  arrears  of  the  maintenance-money  from  the  time 
tlft  6mc  became  payable  by  the  fcttlcmcnt,  be  ralfcd  out  of 
this  term. 

^  Then  k  was  objcfled,  that  the  daughters  had  another  pro- 
^fion  by  the  will  of  their  father,  and  alfo  by  dcfcent  from 
bim. 


(i)  Vide  Butler  v.  Duncom'e,  ante,  i  vol.  448. 

But 


i8i 

Ravinhill 
V.  Damisy- 
VUtYol.  I.  the 
CAfeof  Sandjft 
vcrTot  Saiid|t9 
f07- 
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But  Lord  Chancellor  held  this  not  to  be  material,  as  long  as 
by  the  fettlement  there  was  no  other  provifion,  except  this 
maintenance  money  until  the  portion  (hould  become  payable, 
and  any  matter  fubfequent  to  the  fettlement  oog^t  not  in  juC^ 
tlce  to  vary  the  conftrudiion  thereof. 


Cafe  45. 


•■;3:^ 


Craven  verfus  Wright. 


Lord  Mac- 

CftStriBLD. 

On  mn  anfwer*! 
WiAg  reported 
aoc  fcandatout 
or  impert'inenC, 
if  the  pUtntiff 
except  to  the 
teport,  be  muft 
fliew  fpeciAlly 
wherein  it  it 
fcandtloot  or 
trtinent. 


[.18a] 


IF  the  plaintiff  refers  the  anfwer  for  fcandal  and  impertW 
nence,  and  the  Matter  finds  the  anfwer  neither  fcandalous 
nor  impertinent,  the  plaintiff  on  excepting  to  the  Mafter*s  re- 
port, muft  in  his  exceptions  flicw  wherein,  in  what  line  ot^ 
page,  and  bow  far,  the  arrfwer  is  fcandarlous  or  impertinent, 
in  order  that  fuch  part  of  the  faid  anfwer  may  be  expunged  by' 
the  Mafter,  and  it  is  not  fufficient  in  the  exceptions  to  fay  in 
general,  that  the  anfwer  is  fcandalous  and  impertinent. 

It  fecms  to.be  a  ftronger  cafe,  whcrfe  exceptions  are  taken  tor 
an  anfwer  for  infufficicncy,  and  the  Matter  reports  it  fizfficient, 
that  the  plaintiff  in  his  exceptions  to  the  Mafter^s  I'eport, 
ihould  (hew  wherein  the  anfwer  is  inftrScient. 

Alfo  if  a  bill  or  ^nfwer  be  referred  for  fcandaly  and  reported 
by  tlie Matter  to  be  fcandalous ;  if  the  Matter  has  once  expung- 
ed this  fcandal,  the  party  cannot  then  except  to  the  report, 
becaufe  when  the  fcandal  is  expunged,  it  cannot  be  made  ap^ 
pear  by  the  record  what  tliat  fcandal  was,  and  it  was  the 
party's  own  fault,  that  he  did  not  except  to  the  report  fooner. 


Beckley  verfus  Newland. 

TH  E  plaintiff  Zimon  Beckley^  and  Sir  George  t^rwlani^ 
married  two  fitters  who  were  couirns  and  prefumptive 
heirs  of  Mr.  Turgis  a  very  rich  man  ;  and  Beckley  and  NetvIanJ 
had  been  for  many  years  partners  in  the  bufincfs  of  a  fcriven- 
er ;  and  Mr.  Turgis  had  made  and  revoked  feveral  wills,  but 
at  length  made  a  will  in  favour  of  Sir  George  Ncwhndy  where- 
by he  left  a  great  real  and  perfonal  ettate  to  Sir  George^  but 
fuch  Agreement    g^vc  OTily  a  fmall  real  ettate  to  Mr.  BtckU-y, 

good  :  alfo  if 

After  this  one  of  them  contrives  that  J.  S.  {hill  leave  part  <^hii  eftate  to  a  third    perfoo  in  traf^  for 

hlm^  ihiili  wJibiathe  4rtKl<e. 

Before 


Cafe  47. 

Lord  Mac* 

CLSSriCLD. 

%  £q.  Ca.  At>. 
%i,  pi.  19. 
Two  article, 
that  whatever 
1.  S.  (hiU  by 
hit  will  leave  to 
cither  of  them 
Ihould  be  equal- 
ly divided  be- 
twixt both  \ 
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BCCKLIY  v. 
NSWLANB* 


Before  the  execution  of  this  wUl,  the  plaintifF  Btclley  and 
Six  George  Nrw/and  entered  into  articles,  whereby  they  agreed, 
that  whatfoever  fliould  be  given  to  cither  of  them,  fliould  be 
equally  divided* 

And  the  words  of  the  articles  were  plain  as  to  the  equal 

divifion  of  the  perfonal  eftate  of  lurgis^  which  fhould  be  given 

by  the  will  to  either  Beci/ey,  or  Sir  George  Newlatid\  but  as  to 

the  real  eilate,  the  words  of  the  articles  were  doubtful,  and 

f5ecm*d  rather  not   to  extend  thereto;  however,  the  plaintiff       [  183  1 

Be^ckley  brought  a  bill  againft  the  executors  of  Sir  George  New^ 

iani^  for  an  account  of  the  real  and  perfonal  eftate  which  came 

to  Newland  by  Tufgi/s  wilK 

Obj.  Thefe  articles  are  unfair,  and  not  to  be  encouraged, 

(^«%.)  to  agree  to  divide  a  man's  eftate,  while  the  man  is  living, 

^iTid  to  fliarc  that  in  which  the  parties  at  the  time  of  making 

tHc  agreement,  had  no  manner  of  right,  and  poffibly  might 

xtcvcr  have  ;  and  it  is  to  difappoint  the  will  of  the  teftator, 

vrlio,  in  all  probability,  would  have  given  notliing  to  either  of 

the  parties  to  thig  agreement,  in  cafe  he  could  have   forefeen 

that  his  difpofi^ion  fhould  be  fruftrated  as  foon  as  ever  he 

Ihould  diej  nay,  in  his  life-time  was  agreed  to  be  divided. 

lard  Chancellor  :  A  performance  of  thefe  articles  ought  to 
be  decreed,  tho'  there  was  no  other  confideration  for  them, 
than  the  mutual  benefit  of  the  chance  ;  the  agreement  to 
ftarc,  ^c.  it  not  difappointing  the  intent  of  the  teftator,  for 
he  did  not  defign  to  put  it  out  of  either  of  the  devifees  power 
to  difpofe  of  the  eftate  after  it  ftiould  come  to  him  ;  but  on 
the  contrary,  where  the  teftator  gave  it  to  cither  of  them,  he 
by  implication  gave  that  pcrfon  a  power  to  difpofe  of  the  faid 
eftate  when  it  ftioulJ  come  to  him  ( i ). 

And  it  feems  to  have  fome  weight,  that  if  there  had  been 
no  fuch  agreement  for  the  ftiaring  of  the  faid  Turgis's  eftate, 
yet  by  law  in  right  of  their  wives,  (who  were  heirs  prcfump- 
tJ»c  to  the  faid  Turgis)  thefe  pcrfons  would  have  come  in  for 
c<}ttal  (hares  \  and  to  covenant  to  dolhat  which  the  law  would 


( I )   Vide  Hohjon  v.  Trezcry  poll.  191. 

Vol.  II.  L  '  of 
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^Ni'wLAiir  ^'  ^^^^  ^^^^  ^^"^  ^^^  ^^^  P^^^y  ^'^^'  inteftatc,  cannot  be  un— 
reafonable,  for  that  would  be  to  fay,  that  the  law  itfelf  is  un— 
reafonabki  or  unjuft. 


Suppofe  there  were  two  daughters,  and  the  fothcr  fhoul 
leave  almoft  all  the  eftate  to  the  cldeft,  and  nothing  or  vcry^ 
little  to  the  youngeft  -,  if  there  ihould  be  fuch  an  agreement  asa 
in  the  principal  cafe,  furely  it  would  have  been  no  more  thaiv- 
what  every  one  would  have  wilhed  for ;  tho*  I  am  far  fronr- 
grounding  my  decree  only  upon  this  circumftancc. 

As  to  the  articles  for  fliaring  the  land,  if  it  could  be  proved  ^^ 
that  after  entering  into  them  Sir  George  Niwland  had  procure 
ed  the  teftator  to  dcvife  any  lands  to  fome  third  perfon  in  tnif? 
for  the  faid  Sir  George  Newland^  this  would  have  been  taken  as 
a  devife  to  Sir  George  himfelf,  and  would  have  become  liable 
to  be  (harcd  within  the  articles. 

arf/jf,  But  then  in  the  prefent  cafe  it  was  infilled  open  by 
the  plaintiff  5fri/(iy,  that  after  thefc  articles  entered  into  Sir 
George  Ne^viand  prevailed  with  the  teltator  to  devife  the 
greateft  part  of  his  lands  to  the  fons  of  Sir  George  Nrw/and, 
who  were  then  infants,  and  that  as  foon  as  the  fons  were 
come  of  age.  Sir  George  got  his  two  fons,  to  whom  Mr.  31/r- 
gis  left  the  bulk  of  his  real  eftate,  to  convey  the  lands  to  Sir 
George  and  his  wife  for  their  lives  with  remainder  to  truftees 
for  a  term  of  years,  in  truft  to  raife  3000  /.  a-piece  for  por- 
tions to  his  two  younger  fons  that  were  not  provided  for  by 
Mr.  Turgi/s  will ;  fo  that  in  effcft  Sir  George  had  the  ma- 
nagement and  difpofal  of  this  eftate  in  the  fame  manner,  a<: 
[  185  ]  he  would  have  had,  if  the  eftate  had  been  his  own  and  given 
to  himfelf  in  fee.  * 

Lord  Chancellor  :  If  this  eftate  had  continued  in  the  fons  of 
Sir  George^  I  would  not  have  compLllcd  them  to  convey  a 
moiety  to  the  plaintiff  Bechley  according  to  tlie  articles,  there 
being  no  writing  to  manifcft  the  truft,  as  the  ftutute  of  frauds 
and  perjuries  requires  ;  but  if  tlie  fons  ftiould  convey  tJie 
eftate  left  them  by  Mr.  TurgJsy  to  their  father  Sir  Ciorgt  with- 
out any  confideration,  then  I  think  I  may  juftly  decree,  that  Sir 
George  Newland  the  father  liiouUl  convey  a  moiety  of  the  pre- 
mifles  to  the  plaintiff  i^uLVv,  asrceable  to  the  articles. 

However, 
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However,  where  one  of  the  fons  (as  in  the  prefent  cafe  has    Bicrt^y  v. 
fettled  the  premifTcs  left  him  by  Mr.  Turgisy  on  his  own  wife     ^*^*"'^''**' 
and  the  iflue  of  the  marriage,  and  fuch   fettlement  is  either 
rrcvious  to  the  marriage,  or  purfuant  to  the  marriage  articles, 
I  cannot  reach  thefe  lands  which  arc  now  (as  it  were)  in  the 
lands  of  a  purchafer. 

But  upon  reading  and  confidering  the  articles,  by  which  it 
"Was  agreed,  that  all  legacies  and  fums  of  money,  which  fhould 
be  given  by  the  will  of  Mr.  Turgis  to  either  of  them  the  faid 
Sir  George  New/and,  or  the  plaintiff  Beckleyy  fhould  be  equally 
divided  betwixt  them,  notwithftanding  it  was  afterwards  faid, 
that  all  benefit  or  advantage  accruing  to  either  of  them  by 
the  faid  will,  fhould  be  alfo  divided  ;  yet  it  being  here  faid, 
the  fame  fhould  be  divided  between  them  their  refpeftive  w- 
ftutGrsaridadminiJltaiors\  and  forafmuch  as,  tho'  there  was 
fome  fmall  parcel  of  land  devifed  by  the  will  of  Turgis  to  Mr. 
^hley  and  his  heirs,  yet  as  he  did  not  offer  by  his  bill,  to 
<iivide  this,  his  Lordfhip  took  it,  that  thefe  articles  did  not  ex- 
tend to  any  part  of  the  real  eflate  devifed  by  the   teflator 

3<//j^,  It  was  obferved,  that  tho*  the  teftator  Turgis  had  by  his  r  i  q/c 
will  devifed  all  thofe  lands  to  the  fons  of  Sir  George  Nenvland, 
yet  he  bad  limited  the  premifTes  to  Sir  George  Newland  him- 
fclf,  until  the  youngeft  of  his  fons  fhould  attain  twenty-one, 
for  and  towards  the  maintenance  of  his  faid  fons  j  from 
whence  it  was  urged,  that  fo  much  of  the  profits  of  tliefe  lands, 
as  did  exceed  their  maintenance,  would  be  for  the  benefit  of 
Sir  George^  and  confequently  fhould  fall  within  the  articleS| 
aad  be  divided  between  him  and  the  plaintiflF  Bevk/ey. 

And  there  was  proof  that  Sir  George  New/and  took  it  fo, 
and  had  declared  the  fame  to  Beciley  ;  and  then  notwithftand- 
ing it  had  been  pretended,  tliat  this  was  only  a  trufl  for  the 
fons  of  Sir  George  Neivlaudy  and  that  their  father  would  be 
accountable  to  them  for  the  furplus  beyond  what  their  main- 
tenance would  come  to,  yet  it  was  hoped,  that  the  Court 
would  conflrue  this  to  be  a  beneficial  dcvife  to  Sir  George^  and 
that  it  could  not  be  undcrilood  otherwife,  fince  it  enabled 
him  out  of  this  fund,  to  educate  his  own  two  fons,  which  of 
courfe  he  would  have  been  obliged  to  liavc  done,  tho'  no  fuch 

cftate  had  been  left  them. 

L  2  But 
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Datii  V.  gacy]  18  there  improper,  in  regard  the  difpofition  in  the  words 
that  immediately  follow  is  of  feveral  legacies  j  fo  tliat  it  fays, 
after  my  legacies  are  all  paid ^  I  will  then  that  my  legacies  fliall  be 
paid|  which  is  abfurd. 

The  teftator  in  fnying  by  his  will,  that  after  all  his  legacies 
paid  the  refidue  of  his  gerfonal  eftate  (hould  go  to  his  fon, 
fliews,  that  he  had  no  apprehenfion  but  that  there  would  be  a 
furplus  of  his  perfonal  eftate ;  and  confequently  could  not 
think  of  charging  his  land  with  his  legacies,  or  that  there 
would  be  tlie  leaft  occafion  for  it.  And  fho*  every  one  prima 
facie  is  fuppofed  to  know  what  he  himfelf  is  worth,  that  pre- 
fumption  will  not  hold  in  the  prefent  cafe,  it  appearing  that  the 
teftator  was  therein  miftaken.  I  admit  the  portions  might  be 
charged  on  the  real  eftate,  had  the  devife  of  the  land  been  to 
the  fon  in  fee  abfohitely,  for  without  fuch  conftrudion 
the  devife  would  have  been  void,  and  the  fon  would  have 
taken  the  land  by  defcent  5  fo  that  the  will  muft,  in  fuch  cafe, 
have  fignified  nothing  as  to  the  land,  unlefs  it  were  to  ope- 
rate, fo  as  to  charge  the  land  with  the  legacies  and  to  inti- 
mate that  the  heir  was  not  to  take  until  after  the  legacies 
paid.     But, 

Here  the  will  devifes  the  land  to  the  fon  and  his  heirs,  and 
if  the  fon  die  without  iflue  in  the  life-time  of  any  of  the  daugh- 
ters then  to  the  daughters,  fo  that  the  fon  is  not  named  in  the 
will  only  for  the  benefit  of  the  daughters  ;  and  it  is  no  more 
than  if  tlie  teftator  had  faid,  I  give  my  lands  to  my  daughters 
and  their  heirs,  if  my  fon  dies  without  iflue  living  the  daugh- 
ters or  any  of  them. 

r  100  1  '^  *^  ^^'^  material,  that  the  intercft  of  the  daughters'  portions 

is  ordered  to  be  paid  by  the  executors  witliout  mentioning  the 
heir  ;  befides  here  is  not  fuch  a  deficiency  of  the  perfonal  af- 
fcts,  as  to  leave  the  daughters  deftitute. 

For  which  reafon  the  Court  decreed  the  real  eftate  not 
liable  (i). 

Kote-^  if  in  the  preceding  cafe  there  had  been  a  want  of 
affets  for  the  payment  of  the  teftator's  debts,  it  fcems  the  lands 


(1)  Reg.  Lib.  A.  172a.  fol   343. 

WQuld 
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would  have  been  charged   therewith  by  virtue  of  the  words, 
after  mj  debts  and  legacies paid^  I  give ^  Vc.  ( i ).  • 

So  if  the  teftator  had  owed  a  debt,  for  which  his  real  and 
Icafchold  eftates  were  mortgaged,  equity  Would  in  this  cafe 
have  charged  all  this  debt  on  the  real  eftate,  in  order  to  have 
enlarged  the  fund  for  the  payment  of  the  (2)  legacies  as  well 

IS  debts. 


190 


Davis  v. 
Cardinsk. 


(i)  Rot  although  the  Court  may  have 
expreffcd  iifelf  more  fti«^ngiy  in  the 
cifr  of  cri^ditors  rnan  of  legatees,  it 
fcpt^s,  th:5.c  no  ride  of  conftrudlion  has 
becfl  adopted  m  the  one  cnfe  which 
does  nor  apply  to  the  other,  and  that 
tke  real  eilate  has  been  charged  with 
Iqtcia  by  words  not  llronger  thnn  thofe 
nadeofe  of  in  the  prcfcnt  caf<?. — Vide 
CImffejf  V.   Peibam,   1   Vera.    411. 


AUocks^  Sparha'wk,  2  Vcm.  228.  BomfJ- 
Itr  V.  Smith,  Pre.'  Cha.  264.  Harris  v^ 
Inghdewy  poll.  3  vol.  95 .  Ltigh  v.  Earl 
tfWarrin<:tony  4  Bro.  J:*.  C.'po.  Hatton 
V.  Nichoil,  Ca.  temp.  Tal.  no.  Lyfei 
V.  Carte,  y  I  Vez.  49^.  EarlofGodoU 
pbin  v.  Pe»Meci,2  Vez.  2ji,  .Thomat 
V.  Dritf*eL\  2  Vez.  313. 

(2)  V  ide,  Oneal  v.  Mead»  ante,  |  vol* 
693.  Rider  V.  Wagtrt  poft.  335. 
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Term.  S.  Michaelis,  172. 

■  ■     -  ■  ■  ■  - 

C»fc  49.  Hobfon  verfus  Trevor. 


*  L»r<l  Mac-  T^  KTE  plaintifF Hobfon  was  a  younjrcr  fon  to  Ladv  i 

CtllFICLD.  I  J   '^  ^  .  ,.  ?  ,  , 

10  Mod   C07.  ■  ^      P"    apprentice  to  a  linen  draper,  and  undc 

iStra  533.  the  defendant  Trevor  was  the  eldeft   fon  of  Sir  John  \ 

\\.  1*8.^  *  late  Mafter  of  the  Rolls,   but  had  incurred  his  difplcafu 


.  At 


«  tgreemcnt      was  HOt  admitted  to  his  prefencc,  and  it  was  uncertair 

in  tnarruge.  1     .    1       •  r  1  • 

articici  to  con-    ther  he  would  inherit  any  part  of  his  eftate. 

▼ey  to  the  huf- 

band  a  third  part  of  what  (hall  come  to  the  father  of  the  wife  on  tht  detth  of  hii  father }  t 

tad  equity  will  coalpel  an  execution. 

The  defendant  Mr.  Trevor  incouraged  the  plaintifF . 
to  court  his  daughter  without  the  privity  of  Lady  Hohj 
plaintift*'s  mother,  and  the  defendant  Trevor  before  the 
riigc,  gave  'a  bond  to  the  plaintifF  Hobfott  dated  8  Nov. 
in  the  penalty  of  5000/.  and  in  the  condition  the  th< 
tended  marriage  betwixt  tlic  faid  plaintifF  and  the  dcfen 
daughter  was  recited,  and  that  the  defendant  had  agrc< 
confideration  of  the  faid  intended  marriage,  to  fettle 
afTure  one  tliird  part  of  nil  fuch  real  eftate,  ^s  fliould  dc 
I  19^  3  or  come  to  him  the  faid  Trevcr  by  and  upon  the  dcceafe 
faid  father  the  Mafter  of  the  Rolls,  to  the  ufe  of  the  pi 
Riikaid  Hohfcn  for  life,  remainder  to  the  ufe  of  Elizabe. 
defendant's  daughter  for  licr  life,  remainder  to  the  he- 
the  body  of  the  faid  E!izahi-:h  by  tic  fuid  plaintifF  Hohfif, 
remainder  to  the  right  heirs  of  the  faid  defendant  Trevor^ 
which  came  thefe  words,  [now  the  condition  of  the  oblij 
is,  that  if  the  faid  marriai^c  fliall  take  effccl,  and  the 
Ednwtrd  Trnory  fhall  within  tlirce  months  after  the  dea 
his  faid  father,  fettle  and  afiure  one  third  of  all  fuel: 
eftate  as  fhall  dcfcind  or  come  to  him  afur  his  i"aiiicr*s  c 
then  the  bond  to  be  void.] 
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The  marriage  took  cffeft  ;  and  foon  after  Sir  Join  Trevor       H^bson  v. 
djing  intcftate,  whereby  a  great  real  cftate  came  to  the  de- 
,    fcndant  as  eldeil  fon  and  heir  of  his  father,  the  plaintiff  and  his 
wife  brought  tlicir  bill  for  a  fpecific  performance  of  this  agree* ' 
nent. 

OhjeBed^  The  plaintiff  (hall  have  no  more  than  the  pe- 
nalty of  5000/.  and  it  is  a  dangerous  precedent  to  fuffer  an 
kir  apparent  to  enter  into  any  agreement  to  difpofe  of  his 
fadicr^s  eftate  ( i )  before  he  has  it ;  befidcs  the  plaintiff  in 
this  cafe  makes  no  fettlement,  and  it  is  in  the  difcretion  of  ^ 
court  of  equity,  whether  they  will  execute  this  or  any  agrec- 
meit  that  is  brought  before  them. 

But  by  Lord  Chancellor  \  this  is  an  agreement  made  upon  a 
valuable  confideration,  that  of  the  marriage  of  a  child,  and 
therefore  fit  to  be  executed  in  equity.     And  , 

It  fccms  the  more  reafonable,  in  regard  it  extends  to  no 
more  than  a  third  part  of  the  real  eftate  that  was  to  come  to 
the  defendant  from  his  father,  and  this  was  very  hazardous;  £  193  ] 
fcr  if  die  defendant  Trevor  had  died  in  the  life-time  of  his 
father,  or  if  there  had  been  a  will,  the  defendant,  who  was  fo 
▼ell  known  to  be  under  the  difpleafurC  of  his  father,  had  but 
an  iadiflFerent  profpeft,  fo  that  it  might  be  reafonaply  thought 
tkltthe  plaintiff* at  that  time,  had  the  worft  of  the  bargain. 

As  to  the  plaintifPs  making  no  fcttlement,  it  appears  he 
^san  infant  and  the  defendant  knew  him  to  be  fo,  and.  con- 
sequently that  he  could  at  that  time  make  no  fettlement  5  pro- 
habiy  the  plaintifP  depended  upon  his  fuccefs  in  trade,  as  he 
had  been  an  apprentice  to  a  linen-draper  and  was  left  a  por- 
tion of  upwards  of  looo/.  by  his  father. 

Then  it  can  be  no  argument  to  fay,  that  the  defendant 
ought  only  to  pay  the  penalty  of  5000/.  becaufe  the  agree- 
ment is  recited  in  the  bond,  and  fuch  agreement  was  not  to 
be  the  weaker  but  the  ftronger  for  the  penalty ;  and  by  the 
fame  reafon,  that  had  the  penalty  been  higher  and  beyond  the 
value  of  a  third  part  of  the  real  cftate,  in  fuch  cafe  the  de-  •      ■       . 

fctidant  would  not  have  been  bound  to  pay  it,  fo  now  the  pe- 


(i)  Vide  Wright  V.  IVrigbt,  i  Vcz.  409.  Wbitjitld  v.  FauJJet,  i  Vcz.  391. 

*  nalty 
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nalty  being  beneath  die  value  of  a  third  part  of  the  real  c 
tlie  plaintiff  is  not  bound  to  accept  it ;  befides,  it  is  to 
fettleinent  for  the  benefit  of  the  IfTue  of  the  marriage,  an 
payment  of  the  5000/.  to  tlic  hufband  would  not  anfwe 
end,  nor  provide  for  fuch  iiTuc. 

Wherefore  let  the  agreement  be  executed  in  fpecie ;  I 
that,  a  third  part  of  the  real  eftatt,  which  came  to  th 
fendant  from  his  father  Sir  John  Trevovy  muft  be  fettled 
the  plaintiff  Hohfon  and  his  wife  for  their  lives,  remainc 
their  firft,  isic*  fons  in  tail  male,  remainder  to  their  d; 
t  ^94  J  ter3  in  tail  general,  remainder  to  the  diefendant  Trevor  ir 
and  let  the  defendant  account  to  the  plaintiff  for  the  r 
profits  from  the  end  of  three  months  after  his  father*^  c 
and  be  examined  upon  interrogatories  touching  his  fa 
real  eftate,  aiic!  produce  all  books,  papers  and  writings 
oath,  and  pay  colts. 


Cafe  50. 


Newland  verfus  Shephard. 


Lord  Mac- 

CLIIPIELB 

9  Mod.  57. 
a£q-Ca.  Ab. 

3*9-  P»-  4- 
J.  S.  afier  the 


MR.  Shephard  a  druggift  having  a  daughter  an  only 
to  whom  he  gave  7000/.  portion,  and  married  I 
plaintiff  ^p*wlandy  eldcit  fon  of  Sir  George  Ntwiandy  ant 
dtvlfcof  VevCTal  J^/ir•a;/^//rf having  iffuc  by  her  three  children,  Mr,  Shephard 
part!  of  his  real  J^jg  will,  by  which  having  dif^^ofcd  of  fome  part  of  his 
cllateito  fcvcrti  ellatc,  and  of  fome  legacies,  he  devifed  the  refidue  of  hi 
the  intereft^and  ^^^  perfonal  eftate  unto  truftees,  their  heirs,  executors  ai: 
produce  ofrhc  miniftrators  in  truft,  to  pay  and  apply  the  produce  an 
intereft  thereof  for  tlic  maintenance  and  benefit  of  fuch  > 
grandchildren  by  lus  fliid  daughter  Newland  as  fliould  be 
at  the  time  of  his  deceafe,  until  his  faid  grandchildren  f 
come  to  the  age  of  twenty-one  years,  or  be  married  ;  ai 
pafttheabfoiutc    wcnt  no  further,  nor  made  any  other  difpofition  of  his  < 

right  and  oro-  %•       n,      \         «  • '•     n  i  •  n  n         i  i    i«         •       r      • 

jerty  of  the  real    Only  directed,   trat  It  all  his  truft ees  ftiould  die,  m  fuc 

and  perfonal 
cftaiq  to  the 
grandchildren  after  that  a^e. 


lurplus  of  his 
real  and  per- 
fuotl  eftate  to 
his  grandchil- 
^r€n  until  their 
age  of. twenty- 
one,  this  will 


his  fon-in-law  Newland  ftiould  be  a  truftee. 


(i)   The   word   **  produce**   is   not     of  the  Lord  Chancellor's  argaraei 
made  ufe.  of  in   the  cafe  as   ftated  by     pears  by  this   report,    to  have 
liLeg.  Lib.B.  1723.  fol.  88.  aliho'  pare     particularly  upon  it. 


J 


r 
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0^".  The  furplus  of  this  real  and  perfonal  eftate,  being  un-  Niwt  and  -v. 
di/jwied  of  by  the  will,  ought  after  the  grandchildren  fhould 
iave  attained  their  age  of  twenty-one,  to  go  in  the  fame  man- 
ner as  if  there  had  been  no  will;  and  confequemly  the  real 
eftate  muft  defcend  to  the  heir  at  law  of  the  teftator,  and  the 
perfonal  eilate  be  diftributed  amongft  tlie  next  kin,  accord- 
ing to  the  ftatute  of  diftribution ;  and  tho'  the  teftator's  in-  [  195  ] 
Cention  might  have  been,  nay  (probably)  was  otherwife,  yet 
diere  muft  be  words,  as  well  as  an  intention,  to  pafs  away  any 
eftate,  efpecially  with  regard  to  a  real  eftate. 

Lord  Chancellor :  The  intention  is  moft  plain  that  the  grand - 
dnidren  fliould  have  the  furplus  both  of  the  real  and  perfonal 
eftate,  after  their  age  of  twenty-one  ;  it  is  true  there  is  a  pro- 
tifion  for  the  children  by  the  marriage  fettlement,  but  that  is 
DOttotake  place  until  after  their  father's  death. 

In  this  cafe  the  teftator  Shephard  did  not  care  to  truft  his 

fon-in-law  with  providing  for  his  children  out  of  his  own  eftate, 

not  only  during  the  time  when  their  maintenance  would  be 

fcaft  cxpenfive,  (during  their  tender  years,  and  when  every 

patent  is  bound  to  provide  for  his  children,   but  even  here  he 

takes  a  care  which  feems  unneceflary,  and  can  it  be  imagined, 

tbt  ibt  teftator  would  ftiew  a  concern  for  his  grandchildren 

rten  they  did  not  want  it,  and  leave  off  that  care  at  the  only 

time  when  they  could  be  fuppofed  to  ft  and  in  need  of  it,  (Wz) 

asfoon  as  they  fliould  come  of  {age  and  be  marriageable  ?  be- 

Ues,  it  is  plain  the  teftator  gives  all  from  the  heir  at  law  by 

Teftiiig  the  whole  eftate  in  fee,    as  well  as  the  legal  property 

rf  the  perfonal  eftate,  in  truftees^  which  would  not  have  been 

done  had  any  thing  been  intended  to  remain  to  the  daughter 

and  heir  j  not  only  the  intereft,  but  the  produce  of  the  real 

aid  perfonal  eftate  is  to  be  applied  by  fuch  truftees  ;    and  to   • 

hdp  this  plain  intention  of  the  teftator,  the  word  [produce] 

fluUbe  taken  in  the  larger  fenfe,  and  then  it  will  fignify  what- 

orcr  the  eftate  will  yield  by  fale  or  otherwife. 

And  this  cafe  is  the  ftronger,  in  regard  the  fon-in-law  the      r  xc6  1 
plaintiff  A&w/fl/i J  is  to  be  a  truftee  in  cafe  the  otlier  truftees 
flull  all  die,  but  it  cannot  be  intended  that  the  plaintiff  New 
W  is  to  be  a  truftee  for  himfelf,  or  for  what  himfelf  would  be  /  . 

intitlcd  to  fliould  it  come  to  his  wife. 

2  The 
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Nfwlandv.  The  cafe  cited   (a)  in  Kir:g  and  Meliing^    i  Vent.  230.18 

MCiifdinthe    applicable  to  the  prefent  cafe,  where  the  Court  conftrucda 

cafe  of  Hcwit      '^^'ill  ap;ainlT:  the  cxprcfs  words,   in  order  to  make  it  take  cfltft 

Vui.  I.  427.        according  to  the  intention,    [viz,)   a  man  de\'ifed  an  eftatc  10 

his  eldcft  fon  and  the  heirs  of  his  body,  and  if  he  died  lirinj 

his  mother,  remainder   to   tlie   fecond  fon,    and  becaufc  i) 

could  not  be  fuppofcd  tliat  the  father  intended  to  prefer  hi 

fecond  fon  before  the  ifluc  of  the  cldeft  where  the  eldcft  ha* 

died  in  the  life  of  the- mother  leaving  a  fon,  the  Court  adjudge 

die  ifiue  of  fuch  eldcft  fon  to  take,  and  underftood  the  deviC 

as  if  it  had  been,  if  the  Mt^i   fon  (liould  die  without  ifli 

living  the  mother,  remainder  to  the  fecond  fon  ( i ). 


(  1)  Et  vide  Kentijh  v.  Nc^juman,  ante,  ream  v.  Fonereau,     ^  Atk.  3  '6.       Lo 

1  vol.   234.     Tcrgus  V   Pu:it,  2  \'cz.  Hard'-M.ckt  cxprefles  his  difa^"/probati< 

194.  yv.i/  V.  PoiveL,  Amb.  387.    If'^hite  of  this  cafe  of  Nezvland  v.  SLtpbartL 
\.  Barltr,   Amb.  701.     But  in /'cji<- 


Cafe5i.  Hyde  vcrfus  Skinner. 

cLisriitD.  OKINN E  R  poiTcfled  of  a  long  term  for  years  of  a  hou 

Lt  (Tar  covenant-  in  Efifield  with  the   appurteiianccs,  leafed  the  fame  to  tl 

uX'ir^t^^  pbintiiTs  tcftator  Hyde  for  five   years,   and    covenanted  fi 

rf4i-ft  of  ihe  himfclf  and  his  executors,  to  renew  the  leafe  at  the  fame  rei 

term ;  leflce  did  ^"^^  ^^  ^'^^  fame  covenants  upon  the  requeft  of  Hyde  with; 

BO!  rrqueft,  but  ^\^^  tcrm.     Hsde  tlic  IcfTcc  died  within  the  term,  having  la; 

execiiion  do  <  ,     '  1  ,      r  •  •      •  .  ,  •«. 

within  the  term}  out  a  couliderablc  lum  ot  money  in  improving  the  premiflc 
JfJ'i'jibie  ioT«-  ^"^  ^^  executors  within  the  tcrm  requefted  the  defcndai 
»-w.  thvT  leiTor  to  make  a  new  leafe  to  them  for  fifty  years  at  tl 

old  rent, 

.  r  ig-  1  Ohj.  This  requeft  ought    to  have  been  made  by  the  Icfli 

//vjV  and  not  by  his  e\ccu:ors,  wiio  may  be  infolvcnt  pc 
foas,  and  confcqucntly  the  leilbr  in  dungcr  of  lofing  h 
rent. 

L:r.!  CK.T.Y/.Vr:  Th;?  executors  of  every  pcrfon  arc  impl 
cd  in  hlmfolf,  .^r.vi  ix^und  v.-::!;iva:  r.air.in^  ;  and  the  meanin 
of  this  coven m:  w.is  to  the  end  the  leillemigh:  De  reimburfc 
ilie  money  whivh  hv  h.^;  \iw\  o::t  in  i:ie  improvement  of  tl 
prcr.unVs,  for  wlv.jh  re-iiVn  ::  i^  irv.mucriai  whether  the  tcft; 
iv^ror  the  txccut.^r^  rjv;.:ir.\l  :hc  rjr.iw^I  01  the  Icafe,  it  na 
net  be  pcrfoiu!. 


I 
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But  then  the  rcqueft  for  the  making  of  a  new  Icafe  for  fifty        Hyd»  v. 


SXIMNEK. 


years  IS  too  much  j  for  it  might  have  been  as  well  for  loo  or 
'  200  years;  but  the  ufual  term  for  leafing  being  for  twenty- 
one  years,  let  the  dtftMidant  demifc  the  piemifles  to  the  plain- 
tiff for  twenty-ono  ycurs,  or  for  any  Iciler  term  as  the  plain- 
tiff (hall  cka. 

And  though  the  Ic^fe  is  to  be  made  on  the  fame  covenants> 
jet  that  fliall  not  take  in  a  covcn.v.n  for  ihe  vcne  ving  this  new 
kafe,  forafmuch   as  then  tiie   iczic   would  never  be  at  an 
f   end(i). 

r  As  to  the  obje£l:ion,  that  the  executors  might  be  infolvent 
[  tenants,  and  fuch  as  the  defendant  would  not  care  to  truft  ; 
to  this  it  maybe  anfwcrcd,  that  there  is  to  be  a  claufe  of 
re-entry  in  the  leafe,  and  the  value  of  the  premiflcs  being 
doubled  by  tlic  improvements  of  the  original  leflee,  fuch  claufe 
of  re-entry  will  fecure  the  landlordt  againft  any  infolvency  of 
the  tenant. 

■        Therefore  let  the  defendant  pay  cofts  in  this  court,  and  alfo      [   198] 
^     JUhw  for  the  ejeftment  which  he  brought  againll  the  plaintiff, 
[     tod  in  which  he  has  recovered  judgment  (2). 


*(i)  Vide  Bridges  V,  Hitchcock,  1  Bro.  Cowp.   819.     Tri'tion  v.  Focti,  2  Bro. 

'•  C,5^2.  FurHi-val  V.  Care<w,  3  Atk.  Cha.  Rep,  636. 
*3*   -^^  V.  Dar*wim\    2  Bro.  Cha.         (2)  Reg.  Lib.  A.i723.fol.  170. 
A<p.  639.    (note.)     C»0k€  V,  B$otb, 


Marlow  verfus  Smith.  Cafe  52. 

'  riR  Charles  Pitfield  feifed  in  fee  of  the  mnnor  oiH^xUn  near  j  Eq.'Ca.  Ab. 

^  Shoredifch  in  Middlefex  bri  the  marriage  of  his  fon  Alexander  ^-^  P';p- , . . 

•L    i-f      f     f    Txj-  If       1      •     1  r  One  makvs  hn 

With  Eltzabetb  iVaUer^  by  nidentures  of  leafe  and  releafc  dated  win,  and  fays 

6e'i4th  and  15th  oi  Jpril  1680.  conveyed  the  faid  manor  of  i!  ^.'^^J Go^^^ 
tkxtan  to  truftecs  Sir  John  Buckivorih   and  Francis  Moore  and  *'  haih  blcnVd 
their  heirs,  to  the  ufe  of  the  faid  Sir  Ckcrlcs  Pitfirld  for  life,  "dcvif-jn  man- 
remainder  to  the  ufe  of  his  fon  the  faid  AlcKatidcr  Pit  field  for  "  T"  ^?'*"r* 
niacty-nine  years,  (if  he  fhouid  fo  long  live,)  remainder  to  the  which  he  i^ivcs 
ufe  of  the  faid  truftees  and  their  heirs  during  the  lii'c  of  Alex-  w^^i^lxK^^^ 
mder Pitfieldy  in  truft  to  preferve  contingent  remainders,  re-  aad  dtvifea  the 
mainclcr  to  the  ufe  of  the  firft,  isfc.  fon  of  Alexander  Pitfield  by  to  hij  wire  in 
tliefiud£//W//*  in  tale  male  fucccffivcly,  remainder  to  truf-  ^«  •.  ihi?  p>.iiei 
I                                                                        .tees 
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MAttow  V.  tees  for  500  years  to  raife  portions  for  daughters  of  the  m 
riage,  remainder  to  the  uft  of  the  heirs  of  the  body  of  the  is 
Alexander  Pitfield^  (who  is  ftill  living,)  remainder  to  the  ufc 
the  right  heirs  of  Sir  Charles  Pltfield. 

Sir  Charles  died ;  Alexander  Pi(field  h^id  iffue  Charles  Pit/k 
who  taking  ill  courfes  runs  in  debt,  and  endeavouring  to  I 
this  eftate  in  his  father's  life-time,  prevailed  with  the  b 
of  Moore  the  furviving  truftee  for  fupporting  contingent 
mainders,  to  join  in  a  deed  of  bargain  and  fale  inrolled, 
the  making  a  tenant  to  the  precipe  ;  and  a  recovery  was  ( 
fered  to  the  ufe  of  Charles  Pitfield  m  fee,  who  devifed  all 
eftate  to  truftees  to  pay  his  debts. 

£  199  ]  But  it  happened  that  Francis  Moore  the  furviving  trui 

had  by  his  will  devifed  in  manner  following,  "  As  to  C 
**  eftate  as  the  Lord  had  bcftowcd  upon  him  he  dcfi 
•*  part  to  J.  S,  and  his  heirs,  and  all  the  reft  of  his  real  cH 
"  he  devifed  to  his  wife  and  her  heirs.** 

Charles  Pltjield  died  leaving  an  infant  fon,  and  Alexar, 
Pttfeld  had  ilTue  one  daughter. 

Upon  a  bill  brought  by  the  creditors  of  this  Charts  Pitfi 
it  was  decreed,  that  this  rcverfion  of  Hoxton  fhould  be  fold 
fore  the  Mafter  to  the  bcft  purchafer,  for  payment. of 
debts  of  Charles f  and  Mr.  Swinfen  was  allowed  the  bcft  [ 
chafer  at  a  Sonth-fca  price,  in  truft  for  ferjeant  Mead^  \ 
depofitcd  500/.  part  of  the  purchafe-money. 

Whereupon  it  being  referred  to  a  Mafter  to  ftate  the  t 
the  only  queftion  was,  whether  the  will  of  Moore  the  fur 
ing  truftee  in  the  fettlement  for  preferving  contingent  rem; 
ders,  did  pnfs  his  intereft  in  the  premiiTes,  being  a  fred 
defcendible  and  made  devi fable  by  the  ftatute  of  frauds? 
that  if  the  will  of  Moore  palled  this  eftate,  then  the  joinin{ 
his  heir  would  not  make  a  tenant  to  t!ie  pracipe^  and  fo 
recovery  was  void,  the  confcqucncc  of  wliich  would  be,  t 
Ac  purchafer  having  no  title  made  him,  muft  be  difchar; 
from  the  purchafc  and  have  back  his  depofit. 

For  the  creditors  it  was  infifted,  that  when  Moore  the 
tator  devifed  all  the  reft  of  his  eftate,  he  muft  be  intendec 
have  meant  his  own  ejiate^  and  not  au  eftate  of  which  he 
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ht2hare  trup^e\  for  fuch  cftate  was  really,  truly  and  in  equity  **smith  "* 
Ac  cftate  of  the  cejlui  que  trujl  \  and  this  conftruftion  appear- 
ed to  bc'thc  more  reafonable,  from  the  words  which  the  tef- 
tator  had  ufed  in  his  will,  (viz.)  "  As  to  fuch  eftate  as  die 
**  Lord  had  bellowed  upon  me,"  for  they  muft  be  fuppofcd 
to  have  been  made  ufe  of  with  an  eye  to  fuch  eftate  of  whicli 
the  teftator  was  to  have  the  benefit :  now  he  was  to  be  never 
the  better  for  the  trutt-eftate,  nor  to  have  any  advantage 
therefrom. 

That  if  an  executor  fliould  grant  omnia  honafua^  this  would 
jwt  pafs  the  goods  which  he  has  as  executor,  efpecially  if  at 
Ac  fame  time  fuch  executor  had  any  goods  in  his  own  right ; 
from  all  wWch  it  followed,  that  the  devife  would  not  pafs  the 
trtft  eftate. 

On  the  other  fide  it  was  faid,  that  Moore*s  devife  of  all  his 
hnds,  pafled  thefe  lands  of  which  he  was  but  a  truftee  •,  for 
» law  they  were  his  lands ;  and  it  is  at  law  that  the  operation 
rftKs  will  muft  be  determined ;  at  law  he  was  the  only  per- 
foQ  who  could  recover  them. 

Thzt  if  the  teftator  had  by  his  vnW  devifed  all  the  land  of 
^Mch  he  was  feifed^  it  muft  undoubtedly  have  paflTed  thefe 
lands ;  for  it  was  moft  plain  the  teftator  was  the  pcrfon  fcifed 
thereof. 

That  had  the  teftator  been  attainted  or  outlawed  for  treafon 
or  felony,  he  would  have  forfeited  thefe  lands  5  fo  that  if  the 
iands  in  queftion  were  the  teftator's  lands  to  forfeit,  they  were 
confequently  his  lands  to  grant  or  devife,  for  forisfacei-e  eft 
Arnum  facert  \  and  that  in  this  cafe  there  was  a  manifeft 
direrfity  betwixt  an  eftate  which  a  truftee  has  in  truft,  and 
die  intereft  which  an  executor  or  an  adminiftrator  has  in  goods  [  201  3 
as  executor  or  adminiftrator  j  for  if  an  executor  or  admini- 
ftrator be  attainted  of  treafon  or  felony,  the  goods  which  he 
has  as  executor  or  adminiftr;ator  would  not  be  thereby  forfeit- 
ed 5  whereas  tlie  lands  which  a  man  is  (elfed  of  as  truftee 
would  in  fuch  cafe  be  forfeited. 

But  if  there  was  the  Icaft  doubt  of  the  title,  (which  it  was 
made  to  appear  there  was  by  the  opinion  of  ferjeant  Hooper 
md  IMr.  Wehh^  it  would  by  no  means  be  proper  for  the 
court  of  chancery  to  compel  the  party  to  accept  the  title ; 

for 


201 

Maklow  v. 
Smith* 


The  court  will 
not  compel  a 
pMrcharer  under 
a  decree  to  ac- 
cept a  doubtful 
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for  in  fuch  cafe,  if  the  purchafcr  Oiould  be  fued,  where  coti. 
he  have  rccourfe  to  for  redrefs  ?  and  here  the  Court  was  con 
pelling  the  party  to  purchafe  a  fpecial  verdift  or  a  fuit. 

Majler  of  the  Rolls :  Though  this  be  a  truft-eftate,  yet  th 
legal  eftate  being  in  the  devifor  in  the  eye  of  the  law,  it  i 
hij  eftate  and  ffis  property,  and  therefore  pafles  by  the  dcvifc  oi 
his  eftate  ;  and  if  he  had  devifed  all  the  landnuhich  he  had  htm 
feifed  of  thefe  lands  would  certainly  have  pafied  :  neither  can 
there  be  any  inconvenience  in  fuch  conftru£tion  j  for  as  the 
teftater  himfelf  was  a  truftee,  fo  (hall  his  devifee  alfo  be  a 
truftce  to  preferve  thefe  remainders ;  and  there  being  thx 
opinion  of  learned  men  againft  the  title,  (viz.)  that  the  wil 
of  the  teftator  did  pafs  this  truft-cftate,  I  will  not,  nor  do  \ 
think  it  reafonablc  that  a  court  of  equity  fliould  compel  th« 
purchafcr  to  accept  the  purchafe  ;  and  therefore  he  muft  hav« 
back  his  depoCt. 

Note ;  In  this  cafe  Mr.  Talbct  infifted,  that  tho%  when  al 
the  remainders  were  vefted  remainders  in  tail,  the  truftee 
might  join  in  making  a  tenant  to  the  pracipe  in  order  to  th( 
fufFering  a  recovery,  yet  if  any  remainder  was  in  contingency 
the  truftees  who  were  appointed  to  preferve  all  the  contingen 
remainders,  ought  not  to  join  in  fufFering  a  recovery  to  ba: 
any  fuch  remainders,  if  tliey  did,  it  would  be  a  breach  o 
Uuft. 

That  accordingly  in  the  principal  cafe,  the  remainder  t< 
the  ufe  of  the  heirs  of  the  body  of  Alexander  Pit  field  (who  wa 
ftill  living)  being  a  contingent  remainder,  and  the  faid  Alex 
ntider  having  iffiie  a  daughter,  if  the  infant  fon  of  Charle 
Pitfield  ftiould  die  without  iiruc  in  the  life  oi  Alexander^  Alex 
ander*s  daughter  might  be  heir  of  his  body,  and  if  this  fhouh 
be  a  breach  of  truft  in  the  heir  of  the  truftee,  the  purchafe 
having  notice  of  fuch  truft  might  be  liable  to  the  fame,  am 
then  for  this  reafon  alfo  it  could  not  be  a  good  title  (i). 


(0    Vide  Man/ells.  Man/ell,  poll  678. 
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Mr.  Clavcring's  Cafe. 


Cafe  53. 


u 


d'ifchaif  ing  a 
fuppiickvit. 


P  O  N  a  motion  for  TifuppHcavit  at  the  fuit  of  Mr.  Gray  cLitrizio. 

oiN'f^cnJile  barriftcr  at  law,  upon  articles  filed  on  oath  »Eq.Ca.  Ab, 

of  aflault  and  battery  againft  Mr.  C/averingf  and  that  he  went  CourMinder  of 
in  fear  of  his  life. 

Lord  Chancellor  granted  the  writ,  which  commanded  the 
party  complained  of  to  find  furctics  for  the  peace  for  a  twelve^ 
months  and  ordered  it  to  be  indorfed  for  4000/.  which  the 
party  and  his  fureties  fhould  be  bound  in. 

Afterwards  Mr.  Solicitor  General  and  Mr,  Mead  moved  to 
^fchargc  this  order,  or  at  leaft  to  leflen  the  fum,  Mr.  Qaver^ 
tng  being  only  tenant  for  life  of  his  eftate,  and  mentioned  the 
&atute  {a)  which  gives  cofts  in  cafe  of  a  groundjefs  and  vcxa<- 
tiotts  complaint  of  this  nature. 

Urd  Chaneelhr :  I  will  not  dlfcharge  the  order,  for  then 
Wr.  Claverhig  may  kill  the  man ;  die  court  interpofcs  in  this 
cafe  to  prevent  mifchief  and  to  fave  life,  and  it  is  an  order  of 
courfe ;  if  the  party  complains  of  vexation,  he  comes  too 
Caon,  let  him  (lay  till  the  year  is  out,  and  behave  himfelf 
cjuictly  all  that  time  ;  it  feems  that  Mr.  Qavering  is  a  man  of 
?  turbulent  and  dangerous  fpirit,  that  his  friends  or  neigh- 
lours  arc  afraid  to  be  bound  for  his  quiet  behaviour,  and  if  the 
Cim  be  too  great  for  his  circuniflanccs,  tliere  ouglii  to  be  an 
aiEdavk  to  prove  this  inability. 

Wherefore  deny  the  motion  (i). 

It  feexQS  the  Mafter  of  the  Rolls  generally  refufes  to  grant 
Ais  writ,  direfting  the  party  grieved  to  apply  elfewherc,  {viz.) 
to  die  jiiiticcs  of  the  peace. 


[  aoj  ] 

C4p.  S. 


(l)  So,  Kingv.  King^  2  Vez.  578. 

Clarkfon  verfus  Hanway  &  al*. 

'*p  H  E  bill  was  brought  by  the  plaintlfF  a  pauper,  to  fct 

*    afide  a  conveyance  made  by  Sivmt  Hamuay  the  plain- 

tA'slinfman  (and  to  wh<»m  the  plaintiff  was   heir  at  law)  to 

the  defendants  Jonas  Hanwaj  and  Box  and  their  l^irs. 

V9L.  IL  M  The 


Cafe  54. 

At  the  Rolli. 

»E<|.  Ca.Ab. 
4^*.   pi.  «z. 

510.  pi.  a. 
A  con<^eyance 
by  tweak  maa 
foraimAlicoiid- 
U|Mtion  ffi  afide. 
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CLAtCtOM  V. 
HANWAYt 


[     204     ] 


A  diAVrent  ewi- 
fideration  from 
what  is  ezpreffed 
ID  tbe  deed  oot 
to  be  averred  ; 
and  tho*  the 
confiHeratton  of 
hlood  be  a  good 
confidentloa, 
yeich^tnotto 
be  regarded,  if 
money  or  the 
grant  of  aa  an- 
naity  be  eiprelT* 
ed  io  tbe  dcc.l. 
Alfo  a  good  ob* 
jeAion«  that  the 
grant  u  to  two, 
and  only  one  of 

C  ♦205  J 
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The  Conveyance  was  by  indentures  of  leafc  and  tc 
dated  20  and  21  M^irch  1717.  in  confiders^tiqn  of  an  am 
of  20  /•  a  year  to  be  paid  to  the  faid  Simon  Hantvay  fo 
life,  and  a  fine  was  levied  to  the  ufes  of  the  deed. 

And  by  another  deed  dated  22  March  1717.  bctwcci 
defendants  Box  and  Hanway  of  the  one  part  and  Simon  , 
nvay  on  the  other  part,  reciting  that  20/.  a  year  for  the 
of  Siffion  Hanway  was  to  be  fccured  to  Simon  as  the  conS* 
tion  of  the  conveyance,  the  defendants  Box  and  Hanway 
rally  covenanted^or  the  payment  of  this  20/.  a  year  to 
faid  Simon. 

In  September  1 7 19.  being  two  years  after  the  convey; 
Simon  Hanway  died  aged  feventy-four,  and  confequently 
fcventy-two  years  old  when  he  bought  this  annuity. 

Objefted  for  the  defendants,  that  Jonas  Hanway  m 
Ivinfman  of  the  grantor  Simon  and  of  his  own  namej  anc 
grantor  had  often  declared  he  would  rather  that  his  kin 
the  defendant  Hanway  (hould  have  the  eilate  for  this  anr 
than  any  other  perfon  for  a  more  valuable  confiderationi 
that  he  was  willing  to  give  the  premises  to  his  kinfman. 

Majler  of  the  Rolls:  Here  is  proof  that  Simon  Hanway 
a  weak  man  and  eafily  to  be  impofcd  upon.  And  tho 
name  and  blood  had  been  a  fufhcient  confideration  for  g 
ing  the  premifics  to  the  defendant  Hanway y  yet  the  deed 
and  the  deed  of  covenants  dated  after  the  conveyance  U 
defendant,  and  likewifc  the  anfwer,  all  put  the  defenc 
another  foot,  making  the  20 L  per  annum  to  be  the  folc 
fideration  for  the  purchafe  -,  and  indeed  the  confiderati* 
blood  could  not  be  the  inducement  for  *  the  conveyance 
caufc  the  defendant  Box^  though  no  relation,  was  thert 
have  a  moiety  of  the  eftate  •,  and  it  would  be  of  mifchi 
confcquence,  and  liable  to  the  danger  of  perjury,  whic 
ftatute  of  frauds  intended  to  prevent,  10  fuller  parol  cvid 
to  prove  blood  and  kindred  10  have  been  the  confidcrati 
this  conveyance. 

All  which  more  particularly  appears  from  the  contradi 
of  this  parol  cndence,  for  part  of  it  fays,  tliat  Simon  He 
declared  he  would  give  this  eftate  to  tlie  defendant  Hat 
at  the  fame  time  another  part  of  the  fame  evidence  ten 
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piwc,  that  the  faid  Simon  fold  it  him  in  confiderauon  of  the   ^h\"J*')J'^^' 

RADUit^t 

..^,  .  Neither  has  there  heen  the  lead  evidence  read  of  any  in-  EvWence  of 

:^.^bpHiaions  given  by  Simon  Hawivay  to  the  drawer  of  the  deed  ^^ii^^^^l^^ 

iFcDr  die  preparing  thereof,  tho'  the  man  has  been  examined  inftruaiont 

"%i^ho  drew  the  fame.     On  the  contrary  it  is  confirmed,  even  the  gflntor,  or 

%>y  the  anfwcr,  that  the  defendant  Jonas  Hanway  alone  gave  JJ^Jj^^JJ^?^^^^ 

^nftrodioiis  for  the  preparing  of  the  deed ;  nor  does  it  appear  the  grantor, 
^lut  at  the  time  of  executing  the  deed  it  was  read  over  to 
Simm  Hanway. 

Takbg  it  then,  (as  is  admitted  by  part  of  the  anfwer,) 
^at  Simon  Hiunuay  intended  to  fell  this  eftate,  it  feems  clearly 
*o  be  a  very  weak  bargain,  to  fell  an  inheritance  of  40  /.  per 
Mtmii  for  an  annuity  of  20/.  per  annSm  and  this  annuity  fe- 
^Uitd  by  a  covenant  only,  inftead  of  a  mortgage  of  the  fame 
^ftate  I  and  this  to  a  perfon  at  that  time  fevtnty-two  years 
l4d^  and  who  had  not  the  deed  itfelf  in  his  hands. 

All  tins  is  fraud  apparent;  and  judging  upon  the  face  of  a       [  %q6  ] 
deed  is  judging  ilpon  evidence  which  cannot  err ;  whereas  the 
teftimony  of  wilnciles  may  be  falfe. 

Therefore  let  the  defendants  Box  znAHanway  re-convey  the 
fftate,  and  deliver  up  the  writings,  and  pay  back  the  rents 
^riuch  they  have  received  from  the  premifles,  beyond  what 
they  have  paid  for  the  annuity,  and  let  them  do  this  in  a  rea- 
(bnable  time  ;  within  a  month,  or  elfe  to  pay  coils. 

This  decree  was  affirmed  on  an  appeal  to  Lord  Chancellor 
Uacderfield  {i\. 


(1)  Wbitey.  Sma!/,  2  Cha.  Ca.  103.  Gnm,   2  Vez.  627.    Filmr  v.  Gait, 

Mimitr.  Vadt^  2  Aik.  324.     Evans  v.  7  Bro.  P.  C.  70.   ire  cafes  of  the  fame 

^i,  4810.  P.  C.  557.  'Bridgtmanw.  nature, 

M  % 
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Child  vfr/hs  Hudfon's  Bay  Company. 


Cafe  55. 

I^rd  Mac- 

CLKSr  IBLD. 

Hudfon't  Bay  O  I  R  Stcphefi  Evans  was  one  of  the  proprietors  of  the  (lock 
^rby"htir*^  *^  ^^  ^'^^  f/«<^5«V  Bay  Company^  vt\\\ch  company  are  made 
bye.Uwt  make     ^  corporation  by  charter,  and  arc  thereby  impowered  to  make 

re(lri£lionf  upon    ,        ,  r        1      1  r    i 

their  ftock,  bye-laws  for  the  better  j^ovemmenc  of  the  company,  and  for 
&iu Vrft*bcV     ^^^  management  and  mreftion  of  their  trade  to  Hudfon^s  Bay. 

abie  to  pay  the 

d  h*^!  due  CO  thcmrcUet  from  theit  o%y  mf oibert,  or  Co  anfwer  the  calii  of  the  company  upon  the 

ftock. 

Accordingly  they  made  a  bye-law,  that  If  any  of  their  mem- 
bers fliould  be  indebted  to  the  company,  his  ftock  in  the  com- 
pany (hould  be  in  the  firil  place  liable  to  the  debts  which  fuch 
member  (hould  owe  the  company ;  and  that  the  company 
might  feize  and  detain  the  faid  (lock  for  the  debts  due  to  them. 

One  y.  S.  was  intruded  to  a(fl  for  them  upon  a  projed  of 
rnfuranccs  on  marriages  and  apprentices,   (t^rz.)  that  on  the 
htilband's  or  apprentice's  paying  dov  n  fuch  a  fum  to   the  fiid 
^  ,        J.Z*  that  then  the  faid  J.  &.  thould  pay  fo  much  to  the  widow 

of  die  fjiiid  hufbund,  in  cafe  flic  furvivcd;  or  to  tlie  appren- 
tice, if  he  (hould  come  out  of  his  apprenticcfliip  and  fet  up  a 
trade  ;  and  the  faid  J.  S.  was  only  a  fcrvant  ©f  the  compa-* 
nay*8  who  received  in,  and  made  onicrs  to  ifiuc  and  pay  out 
this  money  ;  and  it  was  on  this  account,  and  in  truft  for  tlie 
company,  that  Sir  Stephen  Evans  was  indebted   to    the  faid 

Afterwards,  on  Sir  Stephen  Ex^ns's  becoming  a  bankrupt, 
the  allignees  under  t\ic  commiflion  brought  a  bill  againfl  the 
company,  (hewing  tliat  the  faid  Sir  Stephen  Evans  had  i  ;oo  /. 
in  their  (lock,  and  praying  an  account  of  tJie  profus  and  di\i- 
dciids  thereof. 

The 
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Tlic   defendants    the  company   infifted,  that  Sir  Stephen    „^"''°.!1- 

1  7i-  r  HuX)iOH  8BAT 

Evans  was  indebtc*!  to  J.  S.  their  truftee  in  the  fum  of Cump amy. 

and  that  Sir  Stephens  Hock   ought  to  be  liable  to  pay  tliat 
debt. 

Obje£^ed  for  tlie  plaintiffs  (by  Wearg  Solicitor  General) 
that  this  bye-law  of  the  company  was  void,  {viz.)  that  tlic 
ftock  of  tlic  company  (liould  be  liable  to  any  one  debt  in  pre* 
fcrencc  to  another  :  for  that  all  debts  ought  to  be  paid  ac- 
cording to  courfe  of  kw^  and  no  bye-law  could  be  made  to 
the  prejudice  of  a  third  pcrfon,  who  might  be  a  creditor^  fo  as 
to  poftpone  hinx ;  tliat  it  was  as  if  two  co-partners,  on  their 
entering  into  co-partnerfhip^  fliould  covenant  tliat  the  ftock  of 
each  partner  (hould  be  firft  liable  to  the  debts  which  he  fliould 
owe  to  the  other  partner,  before  the  debts  which  he  (hould 
owe  to  any  other  perfon* 


Lord  Chancellor  •  This  is  a  good  bye-law  ;  for  the  legal  in- 
tcTcft  of  all  the  ftock  is  in  the  company,  *  who  are  truftees  for 
the  feveral  members,  and  may  or^ter  that  the  dividends  to  be 
made  fliall  be  under  particular  reftri£tioi]ts,  or  terms  ;  and  by 
the  fame  rcafon,  that  this  bye-law  is  objeded  to,  the  common 
bye-laws  of  Cbmpanies,  to  dedu£t  the  calls  out  of  the  ftocks  of 
the  members  refufing  to  pay  their  calls,  may  be  faid  to  be 
▼Old. 

As  to  the  other  part  of  the  bye-law  impowerlng  the  com- 
pany to  detain  and  fcize  the  ftock  of  fuch  member,  that  is  alfo 
good  i  but  then  there  ought  to  be  fomc  a£l  done  by  the  com-i 
pany,  to  order  or  declare,  that  the  ftock  of  fuch  member  ia 
feized  for  the  debt  due  to  the  faid  company  ;  but  this  bc?ng  a 
byc4aw,to  the  prejudice  of  other  creditors,  it  fliall  be  Hakca 
ftriaiy,  and  not  to  extend  to  fuch  debt  as  the  meruber  does 
not  owe  in  law,  but  only  in  equity  j  and  in  thc^  frcfgnt  cafe 
this  is  in  law  a  debt  due  to  y.  S. 

A  corporation  has  an  implied  power  to  m^\(^  bye-laws  ;  but 
wb«re  the  charter  gives  the  company  v^  |>owet  to  make  bye* 
laws,  they  can  only  make  them  in  fucli  cafes,  ;\$  they  are  <f»- 
ibled  to  do  by  -the  charter ;  for  fucHfi>w^r  given  by  the  ^Iiar* 
ter  implies  a  negative,  that  they  ^^  ivQt  make  byeUaws  in 
any  other  cafes. 

aient  of  tbeir  tndc,  they  canaot  oeiikd  bynVws  for  carrySr|  on  pcoj^ftt  foreign  to 
caaip«ay« 

M  3  Thus, 


So  •  bye-law  of 
a  company  to 
fcise  a  member*a 
ftock  fbi  a  tf  ebc 
due  fron  a 
member  tii  the 
company,  it 
(ood  )  but  if 
debt  be  nut  due 
to  the  compaay 
but  to  tbelr 
trutlee*  then  the 
l»ye-iaw  will  sot 
extend  to  it. 


A  company 
without  any 
powei  by  their 
chartrr  m^y  of 
cuurle  make 
bye-lawt ;  bu(  i# 
they  have  a  par* 
tjcularpnwer  to 
maka  bjie-J:Mvi 
fur  thr  m^nxge- 
ihQaf^iriofihc 


ClIfLS    «• 

HuDioN*s  Bat 

CoMPAMr. 


(«)  VHe6Geo. 
I.  cap.iS. 
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Thus,  where  the  company,  in  the  principal  cafe 
power  given  them  by  the  charter  to  make  bye-bws  foi 
nagement  of  their  trade  to  Hudjoris  Bay,  this  power  i 
negative,  that  they  cannot  make  any  other  bye-lawa 
tiori  they  cannot  make  bye-laws  in  relation  to  projefts 
furances,  which  by  {a)  aft  of  parliament  arc  declax 
illegal. 


Cafe  56. 

Lord  Mac- 

CLCSPIELD. 

*  Eq.  Ca.  Ab. 
4f6.  pi.  10. 
'440.pl.  41. 
Om  iaalcet « 
wjU  tnd  an  exe- 
cutor, and  gives 

•  legacy  of  500?. 
to  the '  lecutor^ 
but  makea  oo 

the  forplof  5 
paro^  evidente 
of  the  i:i;cr.tio(i 
and  decltration 
of  thetedator 
touching  the 
^rp  u«  admit- 
ttd. 


[211    ] 


*  Duke  of  Rutland  &  al*  ver/ui  Duch 
Rutland  &  al'. 

LADY  Rachael  MannerSf  fifter  to  tlie  plaintiff  t 
of  Rutlatidy  having  a  portion  left  her  by  |icr  fai 
late  Duke,  and  being  intitled  to  other  money  whid 
whole  amounted  to  about  lo^ooo  A  and  was  either  fee 
mortgages  or  charged  upon  land,  made  her  will,  in 
ginning  of  which  mentioning  of  what  her  eftate  ct 
and  that  (he  intended  to  difpofe  of  the  fame  by  her  i 
gave  to  every  one  of  her  brothers  and  fifters,  and  alf< 
half  brothers  and  fifters,  pecuniary  legacies,  particular! 
eldeft  brother  the  plaintiff  the  Duke  500  /•  after  w] 
made  no  difpofition  of  the  furplus  of  her  pcrfonal  eft: 
left  tlie  Duke  fole  executor. 

There  were  three  witneffes  to  the  will,  the  Duchefs 
von/hire^  Mr.  Venion  a  clergyman,  who  drew  the  will,  : 
■■  ■  a  fervant, 

Mr«  Vernqn  the  witnefa  faid,  that  the  teftatrix  die  I^a 
(hel  Matmers  did  not  give  any  exprefs  inftni£iions  for 
the  furplus  to  the  plaintiff  the  Duke  \  but  that  he  und 
and  fuppofed,  that  his  Grace  was  to  have  the  furplus 
perfonal  eftate  *,  and  that  for  the  reafons  following,  I 
ihc  had  made  him  fole  executor,  alfo  for  that  when  th« 
trix  had  given  kxjsx^X  legacies,  he  a(ked  h^r  whether  ihe 
give  more  legacies,  to  which  the  teftatrix  replied,  Nc 
then  he  (the  witnefs)  alking  her,  whom  (he  would  mal 
cutor,  (he  replied,  (he  would  make  the  Duke  IfCr  broth 
executor  *,  and  that  die  hoped  his  Grace  would  not  taki 
that  (he  had  given  fo  much  away  from  him  ;  and  tl 
next  day  afterwards  the  teftatrix  fcut  tQ  the  Duke,  d 
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him  to  take  care  of  a  legacy  of  loo/.  which  (he  had  dxre&cd 
to  be  paid  to  the  poor. 

The  Duchefs  of  Devonjbire  fwore,  that  to  the  bed  of  her  re» 
membrance,  the  teflatrLx  being  a(ked  at  the  time  of  making 
the  will,  whether  (lie  intended  that  the  furplus  of  her  perfonal 
cftatc  fhould  go  to  the  Duke  her  executor,  anfwered,  Teu 

The  fervant,  who  was  the  third  fubfcribing  witnefs  de-t 
pofed,  that  the  teftatrix  being  aflced  who  (he  defigned  (hould 
have  the  furplus  of  her  perfonal  eftate^  exprefsly  anfwered,  tht 
Dtie  her  broilw. 

To  all  which  it  was  on  the  opening  of  the  caufe  objcfted, 
that  parol  evidence  relating  to  the  declarations  of  the  teftatrix, 
who  (he  intended  fiiould  have  the  furplus  of  her  perfonal 
cftatc,  ought  not  to  be  read,  in  regard  this  would  introduce 
•tD  the  mifchief  and  inconvenience,  which  the  ftatute  of  frauds 
lod  perjuries  was  made  to  prevent. 

Sedfer  Cur*  i  Let  the  evidence  be  read,  and  we  will  judge 
of  it  afterwards ;  and  the  faid  evidence  being  accordingly  read, 
and  after  hearing  counfel  on' both  (ides,  Lgrd  Chuncellor  pro* 
ceeded  to  gi^  his  opinion  as  follows  : 

As  I  have  feveral  times  (a)  decreed  it,  fo  I  think  it  ground- 
ed on  the  greateft  reafon  and  juftice,  that  where  there  is  an 
exprefs  legacy  given  to  an  executor,  and  no  devife  of  the  fur- 
plus, fuch  furplus  (hall  go  *  according  to  the  ftatute  of  diftri- 
bution  to  the  next  of  kin.  As  to  the  executor's  being  intitled 
thereto,  it  might  with  equal  reafon  be  faid,  that  where  the 
fpiritual  court  grants  adminiftration  to  a  perfon,  this  (hall  in* 
title  the  adoiiniftrator  to  the  furplus  after  debts  paid  ;  where* 
as  neithet  executor  nor  adminiftrator  have  any  legal  intereft 
in  the  perfonal  eftate,  but  are  vefted  only  with  a  legal  power 
OTcr  it,  juft  as  every  trwft^e  h^a  a  legal  pqw^r  pver  his  truft-, 
eftate. 

If  an  executor  or  adminiftrator  had  any  legal  or  beneficial 
iwereft  in  the  perfonal  eftate,  they  would  by  confequence  have 
•power  of  devi(ing  it  by  will  \  but  it  is  plain  they  cannot  de^ 

nfcit, 
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Duke  of 

RUTL-^NDV. 

Ducbefs  of 

ROTLAMQ* 


{fl)%tt  ^kc  eaiW 
of  Farrington  ir, 
Kn1|htley»  voU 
X.  54.4*  Gene- 
rally fpeakingy 
if  there  be  in 
exprefs  legacy 
to  the  executory 
and  no  devifr  of 
the  furpluf,  the 
executor  fli4ll 
not  h«ve  cbe 
furp'ut  I  but 
the  fame  (hall 
he  di'^ributablc 
ac-ordingto 
the  ftatute. 


M4 


Najr» 
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Duke  «f  Nay,  it  la  dertionfttable,  that  an  cxccutot  has  no  le^gal  into 

Ducheii  or' '     ttH ;  bccaufc  when  an  executor  dies    inteftate,  whatever   it 

KuTLAKo.      jjjg^   ^jjj  gQ  jQ  jjjg  adminiftrator ;  whereas  all  the  perfonal 

cftate  of  his  tcftator  will  belong  to  the  adminiftrator  tie  boms 

noftf  vSTr.  and  not  to  the  admlniilrator  of  die  executor. 

SecuSy  If  the  executor  be  alfo  a  refiduary  legatee,  which 
fliewsthat  whatever  the  executor  has  as  executor,  is  on\y  Jure 
alicno'j  and  it  is  no  argument  to  fay,  that  as  when  I  make  fuch 
a  one  my  heir,  I  give  him  my  real  eftitte ;  fo  by  the  fame  rca* 
fon,  by  making  him  executor,  t  give  him  my  perfonal  eftatc  ; 
for  the  heir  is  fued  in  the  debf/  J^  delhiet ;  but  the  fult  againft 
the  executor  muft  be  in  the  detifiel  only;  and  the  ailcts 
are  faid  to  be  bona  tejfatorisy  and  not  not  bona  exccutor'u  \  and 

(tf)  Vide  the  cife    the  appointing  one  executor,  is  only  appointing  him  to  (a) 

Knijhiiyf^vol.^*   cxecute  thc  will  of  the  deceafed. 

2.  544. 

[213]  The  difficulty  would  be  to  maintain,  that  if  one  (hould  make 

a  man  executor  witliout  cither  difpofing  of  the  furplus,  or 
giving  an  exprefs  legacy  to  the  executor,  fuch  executor  fliould 
have  the  furplus* 

But  it  having  been  held,  that  where  no  cxprcfs  legacy  ha» 
been  given  to  the  executor,  he  will  be  entitled  to  the  furplus  ; 
and  on  the  other  hanJ,  that  the  having  given  a  legacy  to  thc 
executor  implies  he  (l)all  have  no  morcy  for  that  otherwife  he 
would  have  all  andfime  \  I  will  not  alter  thefe  refolutions. 

Giving  to  thc  next  of  kin  exprefs  legacies,  even  tho'  it  he 

.    to  all  thc  next  of  kin,  will  not  exclude  them  from  coming  in 

for  the  furplus  upon  thc  ftatute  of  dillributioa  ;  and  there   is 

ftill  muf  h  lefs  reafon  for  it  where  tlie  legacies  to  the  next  of 

kin  are  unequal* 

It  is  very  neccflary  that  tlie  rule  of  property  fliould  be 
known,  fixed,  and  certain,  that  people  may  know  which  way, 
to  (leer. 

And  it  is  true,  that  thc  Court  has  frequently  fhewn  this  fa- 
vour to  the  executor,  to  allow  parol  evidence  in  proof  of  thc 
intention  of  thc  tcftator,  to  rebut  that  xjquity  which  cthcrwifc 
would  be  in  favour  of  the  neitt  of  kin.  ( i ). 


d;  Vide  KaihfMs.  CareU/i,  ante,  158. 


Thus 
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*rhu8  in  the  cafe  of  Lady  {a )  Gawjborough  vcrfus  Lord  Ga'ivf-  ^  ^^^^^l^ 

fcrw(fj^,  where  the  teftator  direftcd  the  fcrivener  to  give  the  DuvbeU  ».f 

furplusto  the  executrix,  which  the  fcrivener  omitted  to   do,  oti.aw6. 

"conceiving  the  fame  to  be  implied  by  making  the  wife  execu-  &  anu  yoI?i!  * 

trix;  this  was  a  piece  of  obftinacy  in   the  drawer  of  the  will,  **^ 
for  which  the  executrix  ought  not  to  fufler. 

But  here  the  evidence  is  very  ftrong^  that  the  teftatrix  in-      [  114  ] 
tended  the  furplus  to  the  executor,  and  tliis  is  evidence  of 
the  declaration  of  the   teftatrix  at  the  time  of  making  the 

will. 

It  is  material,  that  the  teftatrix,  reciting  her  perfonal  eftate 
in  the  beginning  of  the  will,  declares  her  intention  to  difpofe 
of  it;  which  muft  be  underftood  of  her  intention  to  difpofe  of 
the  whole. 

Alfo  when  the  will-maker  (Mr.  Veftwn)  a(ked  the  teftatrix, 
whether  (he  would  give  any  more  legacies  ?  ihe  faid  no  \  and 
thereupon  Mr.  Vermu  faid,  who  then  will  you  make  your  exe- 
cutor ?  to  which  ftic  replied,  my  brother  the  Duke. 

Again,  the  teftatrix  declared,  tliat  (he  hoped  her  brother 
^'ould  nol  take  it  ill  that  ihe  had  given  fo  much  from  him  •, 
which  is  an  argument,  that  the  tliought  the  legacies  which 
were  given,  were  to  the  prejudice  of  her  executor  and  not  of 
her  next  of  kin  ;  as  it  would  have  been,  were  the  next  of  kin 
to  have  the  furplus. 

The  Duchefs  of  Devon/hire*^  evidence  is,  that  the  teftatrll 
^ared  the  Duke  fliould  have  the  furplus. 

Moreover  the  fervant  pofitively  fwears,  that  the  teftatrix  3c- 
tWcd  tlie  executor  the  Duke  ftiould  have  the  furplus,  whicK 
Mr.  Vernon  the  will-maker  might  not  mind,  he  being  at  that 
^fflc  otherwife  employed  [videlicet)  in  writing  the  will. 

It  IS  further  material,  that  the  teftatrix  fcnt  to  her  cxccator       F  2iT  3 
and  not  to  her  next  of  kin,  acquainting  him,  that  flie  defircd 
^ot  /.  (hoold  be  given  out  of  her  eftate  to  the  poor ;  which, 
tho'  it  be  a  void  legacy,  (becaufe  not  in  writing)  yet  is  an 
^idcnce  of  her  intentioiii  or  of  her  confidcring  lier  executor 


ai5 


DulMof 

RvTlANp  «• 

Duchefs  of 

KUTLAVP. 
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as  tlic  only  pcrfon  concerned  in  the  furplus ;  and  therefore 
gave  him  notice  of  what  (he  defircd  might  be  done. 

After  alt  I  own,  that  the  allowing  parol  eridence  is  exceed- 
ingly dangerous  and  not  to  be  done,  in  cafe  of  difcourfes  at  a 
different  time  from  that  of  making  the  will.  But  yet  abftract;* 
edly  from  that  cafe,  parol  evidence  has  been  admitted. 

Thus  i^,  in  {a)  demy's  cafe,  where  one  had  two  fons  of 
the  fame  name,  it  was  held  neccflary  that  pa'-ol  evidence  fliould 
be  given  to  afcertain  which  of  the  fons  was  meant,  elfe  tlic 
will  muft  have  been  void.  ( i). 

td/y^  in  the  cafe  of  {b)  Lvtton  v.  Litton^  where  Sir  William 
LUton  devifed  all  his  lands  out  of  fettlement.  Lord  Cowper  al« 
lowed  parol  evidence  to  be  read,  though  it  is  true  (r)  one  of 
the  judges  who  were  afliftants  to  him  at  that  time»  was  of  opi« 
nion  againd  the  reading  it ;  in  which  cafe  the  fa£t  was>  tliat 
fome  lands  were  out  of  all  fettlements,  fome  were  in  fettle-, 
ments,  but  the  limitations  were  fpent,  and  other  lands  were  in 
fettlement,  but  the  reverfion  in  fee  was  in  the  teftator. 

3<//j,  In  {d  )  Ball  and  Smithy's  cafe  it  was  held,  that  where 
a  wife  was  made  executrix,  and  had  an  exprefs  *  legacy  given 
to  her,  fhc  (liould  ncverthelefs  be  entitled  to  the  furplus,  be- 
caufe,'  it  was  the  cafe  of  a  wife  ;  and  if  a  wife  is  to  be  fa 
regardcil,  I  take  the  principal  cafe  to  be  ftronger^  where  th^ 
head  of  the  family  the  Duke  who  hears  die  honour  of  the 
family,  Is  made  executor,  and  who  may  be  juftly  thought  td 
he  above  the  drudgery  of  being  a  bare  executor,  confequently 
I  will  rather  fuppoic  that  fomething  beneficial  was  mteudeil 
him. 

And  I  am  the  rather  induced  to  be  of  this  ojumoii  in  re-« 
gard  the  Duchefs  of  Rutland^  tho*  ihe  claims  to  be  let  in  fot 
an  equal  fhare  with  the  reft  of  the  defendants,  yet  being  but 
a  mother«in*]aw  to  tlie  teftatrix,  if  the  furplus  had  been  dif4 
tributable,  (he  as  not  being  of  the  bk>o4  of  the  teftatrix^  could 
have  claimed  no  part  upon  the  ftatute  pf  diftribution. 

In  all  which  points  Lord  Chancellor  was  very  clean  (2}. 

(1)  So,   Baylis  V.   Attormy-GintraU    hchiquin^  i  Bro.  Cha.  Rep,  341. 
9  Atk.  239.     Ulricb  Litch/eld,  2  Atk,  (z)  Reg.  Lib.  A.  1733,  Ibl.  515* 

373.     CcM/tti/s  of  Sbeliurttf  v.  Earl  ^ 


(4)  5  Co.  43. 


(i)  Reports  la 
Ckan.part  %» 
folio  edit.  90. 
sVern.  621. 
A  vide  ante  1 36, 
(0  Mr.  Jnft. 
Tracy,  as  faid 
in  Vern.  but  by 
Reports  in 
Chimcery  the 

i'udges  apprar  to 
lave  been  una- 
nimous lor  read* 
ire  it. 

(</)i  Vern. 67  5. 
Where  the  wife 
has  been  esecu- 
trii,  and  at  the 
fame  time  has 
had  an  cxprrfs 

has  onder  iome 
circumftancvs 
Wen  held  in* 
tilled  to  the 
furplus  \  a  far- 
lioii  where  the 
executor  bears 
the  title  or  ho- 
nor of  the  fa- 
mily. 


DE  t  ^n  1 

Ternit    Pafchae,  j  724^ 

Stent  ver/us  Bailis.  Cafe  57. 

TH  E  bill  was  to  be  relieved  againft  a  contraft  in  writing   At  the  Roili. 
for  the  £de  of  eleven  (hares  of  the  Luftring  Company   37.  pi.  5.* 689, 
atjSA  a  fliare,  with  the   10/.  per  cent,  which  the  com-    P'*  ***• 
fmf  had  calkd  ioy  and  which  the  defendant  the  feller  had 
agreed  to  pay. 

The  articles  of  agreement  were  dated  10  Atsg.  1720.  and  the 
money  to  be  paid  on  the  then  next  opening  of  tlie  company's 
books^  at  which  time  the  defendant  was  to  transfer  th^ 
(hares  to  the  plaintiff*. 

The  Ccrivener  drew  the  articles  according  to  thefe  inftruc- 
tions;  but  at  the  meeting  of  the  parties  in  order  to  feal^  the 
defendant  the  feller  of  the  (lock  infifted  that  he  would  not  fell» 
unkfs  the  plaintiff' would  agree  to  pay  the  purchafe-moncy  at 
all  events  at  fuch  a  day  certain,  whether  the  books  did  then 
open  or  not ;  and  the  (lock  being  then  rifen,  the  plaintiff^  con« 
fcoted  to  execute  an  indorfement  on  the  articles  to  that  pur« 
(ofci  which  articles  and  indorfement  were  executed  at  tlie  [  2l8  ] 
(une  time  in  a  tavern. 

On  the  aoth  otJuguJf  z/cire  faaas  iflued  to  repeal  the  pa- 
tent granted  to  this  company,  and  at  the  fame  time  a  procla- 
XQation  was  publKhed  to  forbid  proceeding  in  transfers,  and 
an  (a)  aft  of  parliament  afterwards  paffed  making  it  zframw    ^  v  ^^ 
f^re  to  have  any  dealings  with  thofe  bubbles.  cip.  is! 

,  The  company  reniitted  the  call  of  10/.  per  cent,  and  in  lieu 
hereof  accepted  a/«  percent,  but  never  afterwards  opened 
Acir  books,  nor  (as  th^ir  own  fccreiary  depofcd)  were  they 
Vftt  likely  to  do  fq. 

The 
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$T»KT  -w^  The  defendant  J?^//// brought  an  a£lk>n  on  the  articl 

MrUich  tlic  plalntilFhad  pleaded  noti  ejl  faffum^  and  on  : 
diet  for  Baiiis  at  law,  Sient  fued  out  a  writ  of  etroi,  ai 
bringing  a  bill  in  dxis  court,  obtained  an  injun^ioa. 

At  tlic  hearing  of  this  caufc,  it  was  objc£lcd  for  the  d 

dcint, 

1/7,  That  tho*  this  was  an  hard  cafe  oo  tlie  new  phw 
\ct  thai  it  had  been  HkcwHe  hard  on  the  defendant,  whc 
not  a  contriver  of  the  project  but  a  fuftcrcr  by  itjiuving 
fcif  bought  (locks  at  high  rates* 

t*//;  >  That  equity  ought  ii>  fuch  cafes  to  ftand  neuter, 
to  iet  thel^ardflup  reft  M'here  the  kw  had  caft  it,  and  ai 
the  now  defcudaot  had  a  verdict.. 

f  2iQ  1  3^^*'  'TYi^it  it  couMnotbe  pretended  here  was  any  frai 

the  defendant's  fide,  who  from  the  time  of  the  contrad  n 
was  a  trttftec  for  die  buyer,  at  whofe  rifquc  any  accident  ¥ 
)iad  fallen  upon  tlie  ftock  from  the  time  of  the  coatradji 
^  \  and  that  thb  was  not  unrcafonahle,  fnice  he  \rouldi 
been  iatitled  to  the  beniefit  of  it,,  had  it  rofe  iu  the  price  5 
that  tho*  the  books.had  been  fliut  up  for  fome  time,  yet  it 
impodible  to  knoyr  b^t  that  they  might  open  again^and 
iaa.littktuxke% 

4/^5/)',  As  to  the  calls  of  10/.  per  cent,  to  be  paid  b; 
feuycc,  tho*  thefe  were  afterwards  countermanded,  and  in 
theueof  2  /.  per  cent,  had  been  accepted,  tliis  was  faid  l 
^w  ui  purfuance  of  orders  and  bye^laws  made  by  the  < 
p3:uy,,to  wlucb  every  purchafer  and  proprietoj  muift  fob 
^13^4  a.U  tlaat  the  defendant  BaJlis  wa.s  to  fell*  was  his  ri 
Vflttchx  kt  it  have  beea  what  it  would,  the  pkiintiflF  was  tc 
iiQ,miU.ch  nxoaey  for  it  5  and  if  the  aft  of  parliament  had  r 
^^  matter  criminal,  or  the  dealing  in  it  a  pr^twnirex  the 
phiotiff  owght  Ittve  taken  advantage  o{  it  af  lay% 

J^thly^  Thai  if  the  money  had  happened  to  have  been  ] 
fmcly  equity  would  not  have  compelled  it  back  again, 
as  equity  would  not  pcriiaps  have  helped  the  defendant  %^ 
dcbt^  had  it  turned  out  a  lofmg  bargaii^^^fo  there  was  as  \ 
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wafim  for  it  to  tntcrpofc  at  deprive  the  tlefendaiit  of  tTic  ad* 
uotigc  which  he  had  now  gained  at  law  by  the  vcrdicliii 


9t9 


Majferofthe  Rolls  i  It  is  agalnft  natural  jufticc,  that  any 
one  ihould  pay  for  a  Wrgain  which  -he  cannot  have  ;  there 
ought  to  be  quid  pro  quo^  but  m  this  cafe>  the  defendant  has 
fold  the  plaintiff  a  bubble  or  mocnjhine. 

fti$  impoflibfe  that  this  bargain  fliouU  ever  be  made  good 
todie  plaintiff,  for  here  is  proof  by  the  company's  own  fecre* 

,  tarf,of  hi$  having  advifed  with  three  eminent  counfel,  who 
«fl  agreed  that  the  company  cannot  juftify  accepting  any  more 
transfers,  and  the  money  cannot  be  faid  to  be   due  in  con- 

fdcnce,  fuppofmg  the  plaintiff  to  be  incapable  of  coming rit 

what  he  contraQed  for,  and  in  conFideration  whereof  he  was 

to  pay  has  money. 

•  If  I  ihould  buy  an  houfe,  anl  before  fuch  time  as  by  the 
ardcles  I  am  to  pay  for  the  fame,  the  houfe  be  burnt  down  by 
cafualty  of  fare,  I  (hall  not  (i)  in  equity  be  bound  to  pay  for 
the  houfe,  and  yet  the  houfe  may  be  built  up  again ;  but  I 
doubt  It  will  be  impofllble  to  fet  up  the  Company  again,  as  in 
die  other  cafe  the  feller  may  do  the  houfe. 

It  is  conGdcrable,  that  the  contraft  was  made  in  1720, 
vhich  being  near  four  years  (ince,  and  the  books  having  never 
been  opened  fince,  it  is  co  jbe  prefumed  they  never  will» 

As  to  the  obje£^ion,  that  the  plaintiff  here  might  have  de« 
Glided  hanafelf  at  law,  he  was  particeps  crimims^  and  there- 
ibie  oould  not  (I  doubt)  have  taken  advantage  of  the  ilatute  \ 
iyiid^f  matters  of  fraud  are  cognizable  {a)  in  equity,  as  well 
asatbw.  The  original  contract  w«s  to  pay  the  purchafe* 
inonqr  upon  the  transfer,  both  which  were  to  be  made^rw«/ 
^ftmtl\  and  the  meaning  of  the  indorfement  is  no  more, 
dua  that  if  the  books  fliould  not  open  on  the  very  day  that 
^k;m  appointed  £c^  that  purpofe,  the  now  plaintiff  would  not 
infill  upon  the  precife  time,  but  would  pay  die  money. 


Agtipft  nttital 
juiiiCe  that  any 
one  /hould  pay 
f  )r  a  bargain 
which  he 
cuihot  havew 

[   420   3 


If  I  article  \% 
k*fy  an  houfe^ 
and  the  houfe  \\ 
l»urnt  dot^n  }at- 
fore  'the  day  of 
payment,  t  aM 
DOC  bound  to 
pay  ih«  moneys 


(«)  Antt  >J4» 
ColtVerfus 
Wooilafton  h 
Arnold. 


(1)  Vide  Ca/s  V.  RudtUt  z  Vcrn.  280.  it  ante  1  vol.  62.  note  2, 

But 
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^Ba^ui^T  ®^^  ^^  ^^  "^^*^  ^  foppofed  to  have  been  under  in  expec- 

tation, that  in  a  reaibnable  time  the  books  would  open,  and  a 
transfer  be  made  to  him ;  certainly  it  cannot  be  imagined, 
that  the  plaintiff  would  ever  have  been  prevailed  upon  to  co- 
venant for  the  payment  of  tlic  money  at  a  precifc  day,  had  he 
entertained  the  leaft  apprchenfion,  that  the  books  would  never 
have  opened.  The  feller  in  this  cafe  is  the  chief  a£i6r,  he 
■^ent  to  market  with  the  bubble  ;  and  fince  no  transfer  can 
be  made,  let  there  be  a  perpetual  injun£Hon,  and  let  the  de- 
fendant at  the  plaintifFV  charge  enter  fati$fa£tion  on  tli^ 
judgment* 

Afterwards  in  J^ftchaelmas  term  1725%  there  was  a  rehear- 
ing of  this  caufe  before  Lord  Chancellor  Kifigt  when  it  was 
infiftedfor  the  plaintiff  5/r///,  that  it  was  indeed  very  reafon- 
able  the  plaintiff .  Should  run  the  rifcjue  of  the  falling  of  the 
ftock,  were  it  to  £in.ever  fo  low ;  but  though  it  were  fallen, 
yet  ought  he  ilill  tO-have  fome  dock  for  his  money. 

On  tlie  other  fide  It  was  faid,  that  In  this  cafe  the  plaiiitiflT 
an.1  defendant  mtiD:Gmh  be  intended  to  know  what  they  were 
traflicking  10,  (tms;*)  in  a  matter  of  a  very  precarious  nature, 
in  ftockj  whieh  was  in;  the  power  of  the  company,  in  ri^ard 
they  cx>uld  ft^pany  further  transfer,  and  (hut  up  the  books  at 
their  picJifuHj,  ^nd  the  lift  agreement  between  both  panics 
being,  thatthe  defeiYd:0to  ftiould  have  his  iponey  in  all  events, 
whether  the  ,tooI;s  opened  or  not,  and  fincc  there  was  no 
fraud  t6  be  imputed  to'  the  defe^dantt  vrho  had  himfelf  been 
a  fair  purchafcr  of  hisiloct,  and  not  the  firft  projcftor  or  in- 
ventor, the  lofs  ought  tb  reft  where  the  law  had  laid  it,  apd 
£  222  ]       each  fide  having  ei^ual  equity,  there  could  be  -no  room  for  the 

Court  to  interpofc.     >    T 
■♦        ■  • 

Lord  Cbamelldr  Khig :  I  cmnot  divide  the  lofs,  .but  would 
recommend  it  to  both  parties  to  treat  together,  and  ihare  the 
fame,  and  for  that  purpofe  a  day  was  given  to  the  parties^  who 
(as  I  hear)  agreed  the  matter. 
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Countefs  Dowager  of  Coventry  verfui  William   Cafe  sS, 
Earl  of  Coventry,  &  Sir  William  Carey  & 


ux. 


T 


H  E  Cottntcfs  dowager  of  Cowfftrfs  bill  was  for  a  fpeci-  Ciib.  Chan. 

iic  perfonnance  of  articles  made  on  the   marriage  of  i^^V.  160.    *' 

Gilbert  late  Earl  of  Coventry  with  the  plaintiff  the  Countefs  >  ^*l'  ^a.  Ah. 

dowager  by  which  articles  Gilbert  late  Earl  of  Coventry j  who  Ab.  87.  pi.  9% 

^jsras  but  tenant  for  life,  with  remainder  to  his  firft,  fc^f .  fon  in  ^^^'  P}'  ^ 

l.ail  male,  remainder  to  the  defendant  WUliam  now  Earl  of  9  Mod.  n. 

<2wf«/f7> covenanted  to  make  a  jointure  of  500  /.  per  ofwum  Max"in  1^. 

upon  his  lady  the  plaintiffi  purfuant  to  a  power  given  him  by  ^'**^^'    g. 

Ills  father's  will.  Tenant  for  lifie 

with  power  to 
Tiake  a  jointure,  remiindYr  over,  tenant  for  life  covenants  to  make  a  jointure  to  a  wife  in  confi- 
deration  of  a  marriage  by  virtae  of  hit  power,  or  odierwiiey  of  500 1.  per  an n.  aod  diet  bcfois 
triaking  the  jointure  %  equity  will  make  it  good. 

The  cafe  was  thus :  Thontas  Earl  of  Coventry  being  feifed 

10  fee  of  diverfe  manors  and  lands  of  about  8ooo7.  per  annum^ 

and  having  liTue  Th9mas  Lord  Detrhikejly  his  eldeft  fon,  and 

Q'ilhert  his  fecond  fon,  by  his  will  dated  24  Marshy  1698,  de- 

vifed  diverfe  manors,  Isfc  unto  his  cld^  fon  (^e  Lord  Deer-^ 

hurjl)  for  life,  remainder  to  his  firft,  l^c.  'fon  in  uil  male,  re«> 

mainder  to  Gilbert  his  fecfond  fon  for  life^  retffainder  to  his 

firft,  lie.  fon  in  tail  male,  remainder  tcr  the  defendant  William     [  223  3 

Coventry  for  life,  remainder  to  his  firft,  isfc.  fon  in  tail  male, 

itmainders  over,  with  a  power  given  to  any  of  the  devifees  for 

fife  (when  feifed)  by  any  writing  to  fettle  any  part  of  the  pre- 

miflcs  not  exceeding  500/.  ^^rtf/i/7i!/;»,  upon  any  wife  which 

■    Acy  ftiould  refpeftively  marry,  for  her  jointure,  fo  as  fucli 

Wife  brought  a  portion  equivalent  to  fuch  jointure. 

The  teftator  Earl  Thomas  died,  having  furvived  Lord  Deer-^ 
hurftj  who  left  an  infant  fon  afterwards  Earl  of  Coventry^  but 
Ik  dying  an  infant  and  without  iiTue,  the  honour  and  cftate 
came  to  Gilbert  the  fecond  fon. 

Gilbert  Earl  of  Coventry  on  his  marriage  with  the  plaintiff 
^J»«/ only  daughter  ofS:»  htrenjlmm  Majlers^  in  confidcration 
*^ the  marriage  and  of  10,000  /.  marriage  portion,  by  articles 

previous 
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Counted  ©f      previous  to  thc   marnnffc  dated  2 -i  June   171c.  co%'enantc= 

l.ri  t  f  with  truftccs,  at  the  requeil  of  Sir  Sirefjjbam  Maflers^  accorc: 

Coyc^Tft Y.      j^^p  j^  ^^  power  given  to  Earl  Gilbert  by  vhe  faid  tail  Thomas 

will,  <?r  othei-nvife^  to   f^til^  lands  of  the  value  of  500/.  /te= 

#  atuitmi  upon  the  faid  -r^/;//^  his  then  intended  wife  for  life  ^ 

her  jointure ;  Earl  Guheri  alfo  covenanted,  that  5000  /.  part  cz 

the  faid  10,000/.  portion,  fhould  be  laid  out  in  land  and  fcr 

tied  on  thc  faid  Anne  for  her  life,  and  further,  that  the  heir 

and  executors  of  the  faid  Earl  Gilbert  fliould   pay  2^0  J,  pen 

afinum  to  the  faid  Anne  for  her  life,  to  commence  after  fc.arl 

Gilberfs  death,  and  this  500/.  per  annum  to  be  fettled  purfu- 

ant  to  thc  power,  and  the  500c  /.  covenanted  to   be  laid  out 

in    land,   and  the  2^0/.  per  annum  covenanted  to   be    paid, 

was  to  be  in  full  of  the  plain tiiF-/^;;//(?  the  Countefs  of  Covtu* 

/n's  jointure. 

[    224  J  The  marriage  foon  afterwards  took  effefl  ;  and, 

E:irl  Gilbert^  being  rcqucfted  by  Sir  Strenjbam  Mafiers  lo 
make  a  jointure  of  500  /.  per  annum  purfuant  to  the  i>pwer, 
did  accordingly  dired\  the  jointure  to  be  made,  and  lands 
were  fet  apart  for  that  purpofe  of  500  /.  a  year  within  tlic 
power,  and  the  draught  of  the  jointure  was  drawn  and  en* 
grofied,  but  laid  by  for  fonie  time  unexecuted.  After  which 
Karl  Gilbert  died  fuddenly  at  the  Bathy  without  ifluc  male, 
and  le  wing  I^dy  Anne  Carey  wife  of  Sir  William  Qtreyy  his 
only  daughter,  and  refiduary  legatee,  and  the  eft  ate  and  ho- 
nour came  to  the  defendant  the  remainder -man  William  thc 
prcfent  Earl  of  Coventi-y. 

On  whofc  behalf  it  was  objcftcd,  '/J  that  the  faid  Earl  thq 
defendant  claiming  by  way  of  remainder,  did  not  derive  any 
title  under  Earl  Gilbert,  and  therefore  was  not  to  be  bound  by 
his  covenant. 

2(llv,  That  the  covenant  for  the  making  this  jointure  of 
500/.  per  annum  was  only,  tliat  Earl  Gilbert  fliould  make  tliis 
jointure,  by  virtue  of  this  power,  or  otherivifey  fo  that  (as  was 
infifted)  here  was  no  fpecific  lien  on  any  of  the  lands  within 
the  power -,  but  if  Earl  G/7/r;;7  Iiad  purchafed  lands  of  5 00/. 
per  annuMj  and  had  fettled  the  fame  upon  his  Countefs  for  her 
lite,  thii  had  been  a  performance  of  thc  covenant. 

2'ilyy  That  in  this  cafe  the  dcfendatit  the  Countefs  dowagcf 
was  not  without  remedy,  and  tlut  (he  ought  to  refort  to  tli€ 

perfonal 


Counteft  of 

C«VK|IT»Y    V. 

Earl  of 

C071KTtT» 
[     225     ] 
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pcrfon^  cftatc  of  Earl  Gilbert^  and  fuc  her  covenant  againft 
the  peffonal  cftate,  at  lead  that  the  perfonal  eftate  ought  firft 
to  be  applied  towards  fatisfaftion  of  this  covenant. 

This  cafe  being  fpoke  to  before  Lord  Chancellor  Macclesfield^ 
hisLordfhip  conceived  that  the  plaintiff  the  Lady  Cw^«/ry  ought 
to  be  relieved,  fhe  claiming  under  a  very  valuable  confidera- 
tion  }  but  whether  againft  the  remainder-man,  or  out  of  the 
perfonal  eftate  of  Eail  Gilbert^  remained  a  queftion  with  his 
Lordfiiip,  and  therefore  he  defired  to  be  attended  with  ^  rece* 
dents,  and  to  have  the  afhftance  of  the  judges* 

Accordingly  the  0)urt  was  attended  with  precedents,  and 
th©  cafe  fpoke  to  before  Lord  Chancellor ^  Majler  of  the  Rolls^ 
and  the  Barons  Gilbert  and  Price,  When  it  was  urged  on  bc-^ 
half  of  Sir  fyHliam  Carey  and  his  lady  who  was  the  only  ifluc, 
executrix  and  refiduary  legatee  of  Earl  Gilbert^  that  this  join- 
ture of  500/.  per  annum  ought  to  be  made  good  out  of  the 
real  eftate  of  the  late  Earl  Gilbert ^  according  to  the  draft 
drawn  and  ingrofled  by  his  Lordfhip's  direction,  and  that  the 
perfonal  eftate  of  Earl  Gilbert  (hould  not,  to  the  total  difap- 
peintment  of  the  will,  be  applied  towards  fatisfa£lion  of  the 
covenant,  the  faid  perfonal  eftate  not  being  fufficient  for  this 
purpofe  and  alfo  for  the  payment  of  Ae  ojher  dSebts.of  the  tef- 
tator. 

That  if  the  cafe  had  entirely  depended  dn  Earl  Gilberts 
marriage-articles,  thefe  articles^  would  alone  in  equity  have 
made  a  good  appointment  of  the  jointure. 

Alfo  that  if  the  articles  were  out  of  the  cafe,  yet  the  draft 
of  a  jointure  drawn  and  engroffed  by  the  diredion  of  Earl 
Gilbert f  wherein  the  parcels  ampunting  to  500/.  per  annum 
were  fet  out  and  expreffed,  and  the  faid  Earl  being  taken  away 
by  a  fudden  death,  thefe  in  a  court  of  equity  would  have 
amounted  to  a  good  jointure. 

&///  nonprofuntftngulayjunclajuvant^  [  jjtS  ] 

Then  as  to  the  power  itfelf  for  the  making  of  this  jointure. 
It  was  created  by  will,  the  conftru£iion  of  which  is  always  fa* 
voured  beyond  any  other  conveyance  j  created  by  the  will  of 
him  who  was  owner  of  the  eftate,  and  for  enabling  the  feveral 

Vol.  IL  N  branches 
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Counteff  of      branches  of  this  noble  family  to  make  a  lointure,  confequentlv 

CuVCNTKY     V.  .  .  .11, 

E^rl  of         to  promote  them  m  marriage,  which   was  ihe  only  means  by 
Cov»KT»Y.      -^'hich  the  family  could  be  prefcrved  and  continued. 

That  the  defendant  the  prcfcnt  Earl  oi:ght  not  to  think 
much  of  this  power,  in  regard  the  fame  will  that^  created  it  did 
likewife  create  and  limit  liis  remainder  ;  fo  that  he,  as  v.  ell  as 
the  jointrcfs,  claimed  under  the  fame  will,  and  had  there  been 
no  will  or  fcttlemcnt,  Earl  Gilbert  would  have  been  fcifed  in 
fee,  and  the  plaintiff  the  Countcfs  would  at  lead  have  had  her 
dower,  and  the  defendant  the  prefent  Earl  would  not  have 
had  the  remainder,  but  the  fame  would  have  defcended  to 
Lady  Antie  Carey  the  daughter  and  heir  of  Earl  Gilbert y  from 
whom  the  defendant  the  prcfcnt  Earl  was  now  endeavouring 
to  take  the  fmall  furplus  of  the  perfonal  eftate  and  apply  it 
towards  making  good  tlic  articles  for  tliis  jointure. 

And  what  made  this  ftill  the  harder  was,  that  Earl  GUhert 
being  tenant  for  life  without  wafle,  might  have  cut  down  three 
times  the  value  of  tliis  jointure  in  timber  growing  in  the  park 
and  in  other  lands  belonging  to  this  edate. 

r  22-  1  That  this  power  of  making  a  jointure  being  raifcd  by  the 

owner  of  the  eftate,  and  for  the  continuing  of  the  family  by 
marriage,  any  words  tho*  ever  fo  improper,  ever  fo  unartfuUy 
cxprefTed,  yet  if  they  would  go  fo  far  as  to  Ihew  tlie  intention 
of  the  party,  if  the  Court  could  from  fuclrwords  fpell  out  the 
party's  meaning,  and  that  he  intended  thereby  to  make  a  join-. 
ture,  this  would  be  efleftual  for  that  purpofe. 

But  the  cafe  was  much  ftronger,  when  fuch  writing  was 
made  for  a  valuable  confideration  ;  and  furcly  it  would  be  dif- 
ficult to  fay,  what  could  be  a  more  valuable  confideration  than 
this  was,  the  confideration  of  marriage,  and  a  marriage  por- 
tion of  1 0,000  /. 

That  if  any  of  the  circumftances  requifite  by  the  power 
(hould  be  wanting,  where  the  jointure  was  made  for  a  valuable 
confideration,  yet  equity  would  fupply  it ;  as  for  inftance,  if 
the  jointure  was  made  by  a  deed-poll  inftead  of  an  indenture  •, 
if  the  deed  were  fcaled  and  not  figned  ;  or  if  tliere  were  b-t 
two  witneflcs  inftcad  of  tlirce. 

It 


De  Term.  Pafchae,  1724.  227 

It  was  admitted,  that  if  there  (hould  be  a  total  non-execu-      Countefi  of 

,    X      r    t  •  11  Y-1-.1.  Coventry  v. 

tion  [a)  of  the  power,  equity  would  not   lupply  it,  it  being         EaH  of 

a^inft  the  nature  of  a -power,  when  the  party  has  referved  to     Covintey. 

himfelf  a  liberty  of  doing  or  not  doing  a  thing,   for  a  court  of 

equity  to  conftrue  the  aft  as  done  when  there  is  no  evidence 

of  the  intention  of  the  party  to  do  it ;  but  in  the  prefent  cafe 

the  intention  of  the  party  that  this  jointure  fhould  take  place,      [  228  J 

fuCiciently  appeared  by  Earl  Gilbert^s  direfting  the  draft  and 

the  parcels,    and   by  the  draft's  being  ingroflcd,     and  hb 

LordQiip's  being  prevented  only  by  fudden  death  from  com- 

pleating  it* 

It  was  faid  to  have  been  admitted  by  the  other  fide,  that  if 
the  late  Earl  Gilbert  had  covenanted  to  fettle  a  jointure  of 
500  /.  per  annum  purfuant  to  the  power,  upon  the  plaintiff 
jinne,  for  her  life,  this  had  been  gootl,  but  the  covenant  being 
that  the  faid  Earl  fhould  by  virtue  of  the  faid  power  or  other^ 
wife,  fettle  this  jointure  on  his  Countefs,  from  hence  it  was 
objcfted,  that  this  word  [otherwife]  left  the  matter  at  large, 
left  the  covenantor  at  liberty  to  fettle  other  lands,  and  there- 
fore prevented  this  from  being  a  fpecific  lien  upon  this  land, 
and  fpoiled  all. 

But  this  was  obferved  to  be  tnalediBa  expofitlo  qtue  carrumplt 
tfxtum ;  it  was  intended  in  favour  of  the  jointrefs,  that  one 
way  or  other  flie  fliould  in  all  events  be  fure  of  her  jointure 
of  500  /.  per  annum^  either  by  virtue  of  the  power  or  otherwife, 
and  it  would  be  very  hard,  that  thefe  words  which  were  de- 
figned  in  her  favour  fliould  be  conftrued  to  her  difadvantage. 

That  the  jointrefs  was  in  all  events  to  have  a  jointure  of 
\ooo I.  per  annum,  500  /.  fer  annum  by  virtue  of  the  power, 
1^0  L  per  annum  out  of  the  lands  to  be  purchafed  with  the 
5000  /.  and  250  /.  per  annum  fecured  by  virtue  of  the  cove* 
nant. 

And  it  would  be  very  unreafonable,  that  the  plaintiff  the 
Countefs  fliould  be  defeated  by  the  prefent  Earl  of  her  jointure 


[a)  Note  ;  This  diftinftlon  was  taken  by  the  Mafter  of  the  Rolls  {Sixjofepb 
JekjUj  in  a  fo  cmn  opinion  given  by  him  in  the  cafe  of  Tomiin  vcrfus  ^anJjs, 
■utier  the  feals  of  Hillary  Term  1 7 1 8.  &  vide  Tellei  vcrfus  Toilet,  poll,  489. 

N  2  which 
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which  the  late  Earl  had  a  full  power  of  making,  and  for  fo  ra* 
luable  a  confideration  had  agreed  and  intended  to  make. 

That  precedents  had  gone  further  than  the  principal  cafe  ; 
as  in  the  cafe  of  {a)  Lady  Clifford  verfus  Lord  Burlington^  de- 
creed 28  June  1700.  by  Lord  Keeper  ^n^A/,  where  Lord 
Clifford  who  by  his  family  fettlement  was  tenant  for  life,  with 
power  to  make  a  jointure  not  exceeding  looo  I.  per  annum^on 
his  marriage  with  Lady  Arethufa  Berkeley^  covenanted  to  fettle 
lands  in  Ireland  upon  her  of  looo/.  per  annum ;  and  accord- 
ingly after  the  marriage  he  fettled  part  of  the  manor  of  — — 
in  Ireland^  (being  part  of  the  premifles  within  the  power)  on 
his  lady  for  life,  with  a  covenant  that  they  were  of  the  yearly 
value  of  1000/.  and  afterwards  died,  but  thefe  lands  coming 
out  to  be  but  of  the  value  of  400  /.  per  annum^  on  a  bill  brought 
by  the  widow,  there  being  lands  of  the  value  of  1  coo  /.  per 
annum  within  the  power,  it  was  decreed  that  a  commiflion 
(hould  be  awarded  to  add  lands  to  thofe  formerly  fettled,  fo  as 
to  make  up  1000  /•  per  annum. 

The  next  precedent  was  that  of  Hollingjbead  yerCvis  HoUingm 
JbeaddccTCtd  the  4  June^  i  Anme^  by  the  then  Lord  Keeper, 
and  was  as  follows :  One  Samuel  Motterjhead  by  will  devifcd 
lands  to  the  ufe  of  himfelf  in  tall,  remainder  to  Francis  HoUifig" 
Jbead  for  life,  remainder  to  his  firft,  is^r.  fon  in  tail  mal^^  re- 
mainder over ;  with  a  power  to  the  feveral  tenants  for  life 
when  in  pofTefllon  to  make  a  jointure,  fo  as  fuch  jointure  did 
not  exceed  a  moiety  of  the  cftate,  and  by  the  fame  will  the 
teftator  gave  a  legacy  to  this  Francis  Holliugjhcad. 

Samuel  MotterJIjead  th^  firft  tenant  in  tail  died  without  ifliie, 
and  during  the  infancy  of  Francis  Hollingjl^ead^  there  was  a 
treaty  for  his  marriage,  which  being  agreed,  his  mother  and 
he  (the  infant  covenanted  witli  the  wife's  relations,  that  with- 
in fix  months  after  Francises  coming  of  age  he  ftiould  fettle  fa 
much  of  the  land  as  fhould  amount  to  100  /.  per  annum  upoik^ 
his  then  intended  wife  for  her  life. 

The  marriage  took  effecl,  and  they  had  iflue  a  daughter^ 
and  the  huft^and  Francis  dying  afterguards  witliout  making  tlic 
jointure,  the  >vidow  brought,  her  bill  againft  tlie  remainder- 
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m^^  for  making  good  the  fame  ;  in  which  cafe  it  was  obicft-    ^  Counters  of 

1  .      ,  .,  ,1  .r  1..       COVINTBY     V. 

c«j  I/,  that  this  covenant  was  made  by  an  mfant  who  could         Earl  of 
not  Covenant.     2J/y,  No  land  in  particular  was  covenanted      Co^entiy. 
to  be  fettled,  but  only  fo  much  as  (hould  amount  to  i  oo  /.  per 

But  decreed  by  Lord  Keeper,  that  this  covenant  was  in 
equity  a  good  execution  of  the  power  ;  wherefore  a  jointure 
of  100  L  per  annum  ought  to  be  made  good  to  the  wife,  and 
that  if  a  moiety  of  the  premifTcs  which  the  hu(band  had  a 
power  to  fettle  would  not  make  up  :  oo  /.  per  annum,  the 
fame  fhould  be  made  good  out  of  the  looo  /.  legacy  given  to 
Francis  the  hu(band  by  the  will.  Which  decree  iliewed  that 
thcland,  if  it  might  be  had,  was  to  be  the  fund  ;  but  if  the 
land  could  not  be  had,  then  and  not  othcrwifc  fatisfaftion 
was  to  be  made  out  of  the  perfonal  cftate. 

So  in  the  cafe  of  J.ford \cr(us  Alford  decreed  5  Dec.  8  Jnna, 

by  Sir  John  Trevar  Mafter  of  the  Rolls  ;  where  one  Gregcny 

Alfard  fettled  land  on  himfelf  for  life,  remainder  to  his  wife 

for  life,  remainder  to  his  firft,  farr.  fon  in  tail  male,  remainder 

to  Francis  Alford  for  life,  remainder  to  his  firft,  dsTr.  fon   in 

^  male   fucceflively,  remainder  to    Edward  Alford  in    like 

'Hanner,  with  power  to  Francis  Alford ^  after  the  death  oiGre^        [  23 1   1 

i^  Alford  TLiiA  Anne  his  wife,  or  any  after-taken  wife  of  Gre^ 

^o>7,to  fettle  fo  much  of  the  premifles  not  exceeding  100  /. 

P^r  annum  m]dmXMxc  to  a  wife, 

Francis  Alford  m  the  life-time  of  Gregory  covenants  in  con» 
*5  deration  of  marriage  to  fettle  lands  of  100  /.  per  annum  upon 
^^isthen  intended  wife,  and  afterwards  Gregory  Alford  and  his 
"^^ifc  died  without  ifluu,  and  then  Francis  Alford  who  gave 
«iis  covenant  for  a  jointure,  died  without  iflue,  whereby  the 
"pTcmiflcs  came  to  tlie  remainder-man  Edward  Alford.     And 

"Ac  widow  of  Francis  Alford  having  brought  her  bill  againft 

«c  remainder-man  to  make  good  her  jointure, 

It  was  decreed  on  confidering  many  precedents,  (as  it  is 

Acre  cxprefled)  that  the  covenant  to  make  this  jointure  was 

a  good  execution  of  the  power,  and  that  the  wife  was  well  in- 

titkd  to  this  ICO  /.  per  annum ,  and  to  all  the  arr-^ars  from  her 

buiband's  death. 

N  3  Now 
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C^viH^-jIV V.  ^^^  ^^^^  ^^^  ^^^  ^^^^  ^^  ^  remainder-man  as  well  as  tl 
Earl  of  prcfcnt  cafc,  but  in  all  other  refpefts  infinitely  ftrongcr,  in  r« 
KTty.  gardthatat  the  time  of  the  faid  Francis  AlfartP^  covcnantin 
to  make  this  jointure,  he  had  not  the  power  veiled  in  him, 
being  to  commence  after  the  death  of  Gregory  and  his  wii 
without  iflue  male,  and  Francis  made  this  covenant  in  th 
life-time  of  Gregory  \  however,  Gregory  and  his  wife,  dyin 
without  iflue  in  the  life-time  of  Francis  and  his  wife,  fuc 
covenant  was  allowed  a  good  execution  of  the  power  in  equity 
tho'  it  might  be  reckoned  a  fort  of  ftrain  to  call  this  an  execu 
tion  of  the  power  before  the  very  commencement  thereof 

[    232    ]      but  it  fliewed  how  much  thefe  powers  and  the  execution  c 
them  are  favoured  when  for  a  valuable  confidcration. 

That  thefe  cafes  were  all  ftrongcr  than  the  principal  cafe 
and  anfwered  all  the  objeftions  which  had  been  made. 

It  was  true  the  covenant  in  the  prefent  cafe  was  not  in  al 
events  to  fettle  any  certain  lands,  but  only  to  make  a  fettle 
mcnt  of  500  /.  per  annum  of  lands  within  the  power  or  other' 
wife. 

Why  foit  was  in  the  cafes  before  cited. 

It  was  to  be  admitted,  that  in  the  principal  cafe  the  late 
Earl  Gilbert  might  have  fetdcJ  other  lands  of  500  A  ptr  annum^ 
and  this  had  been  a  fitisfaclion,  but  this  was  not  done ;  it 
would  be  likewifc  admitted  on  the  other  fide,  that  if  the  cove- 
nant had  been  to  fettle  any  certain  lands  within  the  power. 
It  had  bccngood% 

Now  in  this  cafe  the  draft  drawn  and  ingroflcd  by  the 
dircflion  of  Earl  Gilbert  reduced  the  land  to  a  certainty,  in 
wliich  refpeft  the  principal  cafe  was  ftrongcr  than  the  cafes 
cited,  and  afterwards  the  execution  of  this  deed  was  pre- 
vented by  the  fuddcn  de^tb  of  Ear  1  Gilbert. 

Ecfides,  the  articles  made  the  phineft  diircrencc  betwixt 

the  2  5c/./*T47/;/i:;//;,  part  of  this  iiucnded  jointure  of  icco/. 

frr  annum ^  and  this  yO':>  L  per  afttmm^  that   could  be  ;   250  /• 

per  cnnuvi  was  to  continue  fecurcd  out  of  the  perfonal  eftatc 

by  the  covenant,  but  the  500  /•  per  aunum  waai   init  r.ded  :o  be 

frourcd  out  of  the  lands  within    the  power,   ur.Icfs   the  laid 

Earl  had  made  fomc  other  jointure  upon  his  lady,  which  he 

mvcr  did. 

a  Upoa 
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Upon  the  whole  matter,  if  any  regard  was  to  be  had  to  the      Countefs  of 
fcveral  valuable  confiderations  on  which  the  covenant  for  the         £,^1  ^f 
making  this  jointure  was  founded  :  Covewt.y. 

If  the  intention,  or  the  agreement  of  the  party,  an  agree- 
ment to  do  what  was  admitted  to  be  abfoiutely  in  his  power, 
was  to  be  coniidcred  : 

If  any  allowance  to  be  made  for  the  accident  which  hap- 
pened and  prevented  the  execution  of  the  ingroficd  deed 
which  was  to  execute  this  power  : 

It  was  conceived  that  the  plaintiff  the  jointrefs  ought  to 
have  Ltr  jointure  made  good  out  of'  the  lands  within  the 
power,  and  according  to  the  draft,  and  that  the  fmall  fur- 
plus  of  Earl  Gilhert*s  ptrfonal  eflate  ought  to  go  as  intended 
to  his  only  daughter,  wlio  was  aUo  hi.-  executrix  and  refiduary 
legatee. 

Accordingly  it  was  fo  {a)  decreed  with  the  concurrence  of   (tf)i6Mayi7i4« 
tliv  judges   uilillants,     viz.    that  the  defendant  the  £arl   of 
C. i 'entry  iho\i\d    during  his   life  confirm   and  make  good  the 
jointure  ( i ). 


{i)  This  cafe  is  more  fully  reported  "  on  fuch  wife  as  (hould  bring  a  por- 

at 'h'*  end  fif  Ma.ximb   in    .  ijuity,  and  '•  tion   equivalent   to  fuch  Icitlement, 

alio  ii.  I  5ir.  5(^6  anvl  y  M.)d    12,  from  **  and   the    pliiintiiT    having   brought 

whenc-  tn- judges  appc.r  to  have  given  **  fuch  portion  is  a  purchaier  for  a  va- 

thrir  opinions  folcmnly  on  two  points,  **  luablc  confideration .    and  by  virtue 

fint,  tnatthe  r.as  done  by  Earl  Git/ erf  **  of  the  power  which  the  faid  Earl  Gii- 

haj  created  a  'icn  on   the  hnds  in  the  "  l?e  i  had    on  the  eilate,  the   ariiclet 

pc'ri-.on    of    ihe    defendant,  and,  fe-  **  executed    by   him  on   his   marri.*^? 

con.ily,  that  ihcdefendant  h^d  nocqui-  **  with  the  ph.intiftare  a  lien  thereon, 

ty  to  h.ivc   thofc  1  nds  excnvratid  out  **  And  the  court  further  declared  that 

01  ihe  ^eiloii.i  .il;ct>  of  j.arl  Gdt'ert —  *•  the  faid  dcedb  of  5  &  6  J/*/. ,  1719, 

On    rhe  firll  (r«nd  principal)   point  the  **  having  been  prepuiod  and  ingroffed 

rea<'.«ns  are   reported    very     much     at  **  by   the  dirciticns  of  the    faid    harl 

length,  and  the   fui>ilancc  of  them  ap-  **  GV.^^t/,  the  fame  ought  t.)  be  taken 

pears  by  the  decree  wl.ivh    **  uec.ared  •*  to  oc  a  ipecihcnt'on  ot   the  landa   10 

**  that  although  :he    iaiu    Gilhcrt  i^arl  •*  be  fettled  on  the   phinlift,   and   the 

"  of  Cfivrntrj  was    but  tenant  for   life  *•  lands  therein  mentioned  ought  to   be 

"  ot  the  cftate,  yet  by  the  laid  will  of  *'  bound  thereby,  uIVJ  by  the  marriage 

**  Tbomai  Earl   of  Coventry  his  father  *'  artic'es,   altiiough  the  l:;id   deeds  of 

"  he  had   a  power  to  I'ettle  an  eitate  *'  ieitlemen:  were  not    actually  figned 

**  for  life  of  the  yearly  value  of  50c  1.  **  and  icaicd  by  the  faid  Earl  Gilbert, 

N  4  ««  and 


«33 


Dc  Tcnn.  Pafchae,  1724. 


**  and  doth  therefore  order  that  the  faid 
"  Earl  do  deliver  to  the  plaintiff  the 
**  poiieflionof  the  lands  comprifed  in 
**  the  deeds  of  appointment  of  5  &  6 
^'  y^fy  1 7 19*  ^°^  t^^'  ^^^  plaintiif  do 
««  hold  and  enjoy  the  fame  during  her 
"  life  againft  the  faid  defendant  the 
**  Earl  of  C§vemtfy  and  the  other  de> 
**  fendantsTl^tf.  Crcentrj  and  Hen.  C»<viit' 
f  /rf«  and  all  claiming  under  them ; 


*'  and  that  the  defendant  the  ] 
"  Cozentry  do  account  for  th 
"  and  profits  from  the  death  0 
"  Gilbirt,  &c."  Reg.  Lib.  A^. 
fol.  291.  On  the  fecond  < 
above-mentioned  points,  i.  e.  1 
plication  of  the  perfonal  eflau 
Frteman  v  Ednuardi^  pofl.  435. 
V.  EieijK, poft.  664. 


rm.   S.  Trinitatis,  I724# 

Manaton  verfus  Manaton.  Cafe  59. 

',  feifed  of  lands  in  fee-  and  being  indebted  to  feveral      Lord  Mac- 
fons  in   bonds  in  which  his  heirs  were  bound,  dc-     ^^^*!i**\*u 

1  cq.  L.a.  Jim* 

ands  to  A.  for  life,  remainder  to  truftees  during  the   as*-  ?]-  *• 
to  preferve  contingent  remainders,  remainder  to  the    fcc.^nd  fndeU- 
fon  of  A.  in  tail  male  fucceffively,  remainder  over,    ***!*y  ^l^^."^'" 

^       t  r        t-r  111-  r   f        which  iui  heki 

er  to  ^.   the  tenant  for  life  ,to  make  leales  of  the    are  bound,  <ie> 
for  one  two  or  three  lives  at  the  old  rents,  which    tl^A. forViSf* 
fmall.  and  conventionary  rents,  the  lands  lying  in   remainder  to  li 

r  p      J     J  ^  .    ,   .  ^     ^  firft,&c.fniB 

Ot  Hftglana.  tail,  temaindcr 

over.  In  a  bill 
the  bond-crediCont  the  Court  will  not  decree  the  de? ifee  for  life  to  account  for  the 
>Dly  to  keep  down  the  intereft  :  alfd  the  Court  will  decree  a  fale  to  fatitfy  the  bftaii^ 
li  be  not  devifed  for  payment  of  debti^ 

vifee  for  life  took  the  profits  and  r^ifed  confiderablc 
cafing  th^  premiffes  out  for  lives,  and  by  taking  of 
i  had  a  fon  born  who  was  now  twenty-one. 

e  creditors  by  bond  bringing  a  bill  for  recovering  tjic 
c  to  them, 

\£ij/lfr  of  the  Rolls  decreed,   i^,  an  account  of  the      ..r  ^-jc  1 
:ftate,  and  then  that  the  devifee  for  life,  fhould  ac-  ^ 
the  rents  and  profits  of  the  real  eftate, 

c  devifee  for  life  appealing  from  this  decree,  and 
fale, 

Chancellor  doubted  whether  there  could  be  a  fale  de- 
ere  being  no  devife  of  the  land  for  the  payment  of 
d  took  time  to  confider  of  it. 

Afl4 
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M  NATOK  V.  And  at  another  day,  the  caufe  being  in  the  pnpcr  for  judg- 
ment, they  who  prayed  a  fale  inlilled,  that  the  Court  had 
often  decreed  a  fale  againfl  the  heir  for  the  payment  of  bond 
debts  ;  for  thar  the  land  defcended  was  aflcts,  and  as  fuch 
ought  to  be  fold  ;  and  that  it  had  be'^n  fo  decreed  in  the  cafes 
of  Trevor  and  Trevory  and  Metier  verfus  Eili/hury. 

That  with  refpccl  to  the  money  arifing  by  the  t-king  of 
fines,  thcfe  were  temporary  fales  ;  and  though  tlie  t*;.iant  for 
life  were  not  to  account  for  the  profits,  nor  d.-  r.iorc  than 
k'wCp  down  the  intcrefl  out  of  the  profits,  yet  he  liiouid  ac- 
count foi  i*li  the  fines  which  he  had  raifod  by  leafing. 

Lord  G:nncelhr :  It  is  fufTicient  that  the  dcvifco  for  life 
(hould  ke?p  down  the  intereft  ;  and  therefore  the  dccnx,  that 
he  l!:all  account  for  all  the  rents  and  profits  of  the  premifTes 
is  not  right. 

As  the  tcftator  in  this  cafe  died  feifed  of  different  kinds  of 
[  236  ]  cftates,  one  ufually  let  for  lives  at  conventionary  rents,  ;.nd  the 
other  at  rack-rents,  let  the  Waftcr  firll  order  the  faL  of  the 
lands  let  at  rack-rents,  and  if  thoP:  be  not  fuilicient,  then  fo 
much  is  to  be  fold  asisrequirtc,  of  the  lands  granted  out  for 
lives,  and  on  wliich  the  fn'.all  rents  are  r^fcrvcd,  :^.ikI  in  fuch 
cafe,  in  regard  the  fines  taken  by  the  devifee  fi-r  I'te,  mull  have 
Icflencd  the  fum  for  which  fuch  lands  will  fell,  the  dcvifte  itr 
life,  if  any  of  thefe  lands  are  fold,  muft  account  for  il:c 
fines,  which  fliall  here  be  taken  as  part  of  tlie  purchafc- 
money. 

But  if  the  fale  of  the  lands  let  at  rack-rent  can  produce  mo- 
ney fufficient  for  the  payment  of  the  debts,  then  (I  take  it) 
that  the  devifee  for  life  Ihall  not  account  for  tlie  fines  which 
he  has  received,  hecaufc  the  devifee  in  remainder  will  have  tlic 
fame  benefit  of  raifing- what  money  he  can  by  fines,  and  fo 
every  one  in  Iiia  turn  will  enjoy  ilie  like  liberty. 
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Elizabeth    Whitchurch    &  aV   verf^s   Jofeph   Cafe  60. 
Whitchurch  &  ar.  (i). 

^     '  At  the  Rollf. 

T^Dnvard  Whitchurch  took  a  mortgage  of  Batcomb  Lodge  from  G'llb.  Rep.  i6l. 

one  Bijfe  for  500  years  to  commence  from  the  making,  ^  i^"j  H'^^ 

for  fecuring  the  fum  of  two  hundred  pounds  and  intereft,  and  »  ^-^l  <-**•  Ab. 

afterwards  took  another  fecurity  of  the  fame  lands  from  BiJfe  a.  DofleiTed'of  a 

the  mortgagor  for  one  thoufand  years  in  the  name  of  another  ^^JJi  ?„  BUck- 

pcrfon,  but  in  truft  for  himfelf,  to  commence  alfo  from  tlie  acic,  afcerwardt 

.  .  piirchalet  the 

makmg.  fec-fimpleia 

B*s  name, 
«nd  devifes  Rhckacre  to  J.  S.  in  fee,  but  the  wil  i«  not  attcftcd  by  thice  wltnefles  5  the  term  ihall 
not  pafs,  becaufe  attendant  on>  and  part  of  the  iiiherlc.ince. 

After  this  Edward  JVhitchurch  purchafed  the  inheritance  of 
the  prcmifTcs  in  his  own  name,  and  having  no  wife  or  iflue 
male  made  his  will  all  of  his  own  liaiid-wriring,  whereby  he 
<levifed  the  premiflcs  to  liis  nephew,  being  the  fon  of  his  L  ^37  J 
younger  brother  Jojeph  JFhitchurchy  for  his  life,  remainder  to 
his  fon  Edward  JVhitchurch  and  to  the  heirs  male  of  his  body 
forever,  and  made  his  brother  J^^/A  TFhitchurch his  executor 
and  refiduary  legatee. 

It  happened  that  this  will,  tho'  intended  to  be  perfefted  as  a 
^ill  by  reafon  of  the  teilator's  fuddcn  death  had  neither  a  date  . 
or  name  fubfcribed   thereto,  neither  was  it   attcfted,  but  die 
executor  proved  the  fame  in  the  fpirltual  court,  and  alfented  to 
^^c  dcvife   to  the    nephew;  whereupon  the  elder  brother's 
daughter,  who  was  heir  to  the  teftator  brought  this  bill  in  or- 
^er  to  compel  the  executor  and  the  devifee  to  afTign  over  the  ^ 
^erm  to  her. 

Objected  for  the  defendants,  that  the  executor  had  afTcnted 
to  the  dcvife,  and  the  will,  tho'  not  attcfted  by  three  witnefles, 
^*^s  however  good  at  law  to  pafs  this  term  of  ^00  years,  which 
^as  a  fubfiiling  term  and  not  merged  in  the  inheritance,  by 
Tep.fon  of  the  intermediate  term,  and  which  intermediate  term 
op-rated  as  a  grant  of  the  revcrfion  and  not  as  a  grant  of  a 
future  intereft,  (for  it  was  admitted  that  a  future  intereft 
^cu!d  not  prevent  a  merger)  but  this  grant  of  1000  years  bc- 
•^k'  to  commence  from  the  making  did  pafs  the  reverllon  for 
ioco  yc'.trs  'y,  q:nd  f:tit  co?icr/fuui  per  cur^. 


(i)  Reg.  Lib.  B.  J 7 23.  fol.  42 1. 

Then 
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"^HiT-  Then  if  tins  would  pafs  the  term  at  law,  and  was  aCTCC- 

^*-  niT-        able  to  the  intention  of  the  party,  it  was  faid  to  be  very  han 

*"^''"^*''       that  equity  fliould  interpofe  in   difappointment  of  the  will 

cfpecially  when  it  was  in  favour  of  fo  near  a  relation  as  : 

i.ephew  of  the  teflator  and  one  of  his  own  name,  and  all  thL 

r  2^3  1  ^^^'  • '^^  ^^^^  ^^  ^"^  ^^^  "^^'^^  nearly  related, of  one  who  on  he 
n  ^r.K'  v.'ould  (probably)  part  witli  her  name;  that  in  a. 
i.u'V  •  '1  .\\-\  volunteers  (as  the  heir  and  devifcc  were  here 
Ia  lii.'.t  •:  • '  ili.  I  v/  on  his  fide  ufcd  to  prevail. 

liui  a.xj.ci-  i:y  /!/   ■  :    •  .''    /??///,  That  as  this  was  a  terr 

vv]iif)i    (.voi.M    .;•."■•'  :^*'c:i'«  .:•?!(   in/vrinr.rr,  ard   in  equi . 
liAYc  i'-iii    (■   iV.-  h  ;.:   1;  .•  .■!.,:    V;  C,  r  r.:cv  r.for,   in  which  r- 
f^-^vid  i;  VL>-'  t.-.   '*^v  Tt  i-'"!'.*... '.1  :.     v-'xw   d:'   ^hc  ini.critance, 
the  vili  v.'j;..:j  \v  .-    i.rr     .-l..}i.;.:    \:)    i:t'-\s-\*i\r'\Vi^    as    t^ 


*  carry  tliii«  w- 


•  •.  I ' . 


That  tho'  it  wai>  tiae,  ^.  ■.  v,  iii  ;;:  ::>  il.c  preicnt  cafe 
wouKl  oc  fufiicicTit  to  paf^  a  tcnr.  in  ^'•'"•r ,  yrt  lliould  it  no 
p:.fb  ;i  irull  of  a  term  artcn(i*;iu  on  .u\  iv]\:  ritancc,  uor  con 
fcqucntly  the  term  iifclf. 

That  a  will  not  attefted  as  the  fti.tutc  of  frauds  require 
fliould  not  pafs  any  eilate  of  which  tlic  heir,  as  heir,  woul 
othcrwifc  have  had  the  benefit. 

That  if  the  dtvifee  of  the  land  had  brought  a  billagain: 
the  executor  and  heir  to  have  compelled  the  executor  to  cor 
fcnt  to  this  devife,  a  court  of  equity  would  not  have  decreed 
for  the  devifce  ;  and  if  fo,  the  voluntary  aft  of  the  executor 
confenting  would  not  alter  the  cafe,  for  at  that  rate  it  woul 
bt  in  the  power  of  the  executor  to  make  it  a  good  or  a  voi 
devife, Julias  he  fliould  think  proper. 

Befidcs,  the  Court  obferved  that  it  was  the  intention  of  th 
tcltator  in  the  prefent  cafe  not  to  pafs  the  term  only,  but  all 
to  convey  tlie  inheritance  which  was  exprefsly  difpofed  of  h 
the  will,  to  the  nephew  for  lifif(  remainder  to  liis  firft,  tsft 
fon  in  tail. 

Th< 
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Tho'asto  this  it  was  faid  to  be  extremely  hard,  that  be-        Wmit- 
«»fcquitcfo  much  as  was  intended  could  not  pafs,  there-        whit- * 
^orcthcdcvifee  ihould  be  deprived  of  that  which  might  law*       cHwacii. 

fuilj  pafs,  and  which  was  a  Icfs  eftate  than  was  intended  hiaii 

^h  bccaofe  alt  could  not  pafs,  therefore  nothing  ihould. 

However,  for  the  abovefaid  reafons  the  Court  decreed  the 
dcvifee  and  executor  to  join  in  afligning  the  term  to  the  plain- 
tiff the  teftator's  heir  at  law ;  but  no  cofts  on  either  fide. 
This  decree  was  afterwards  affirmed  on  an  appeal  by  the 
Lords  Commiffioners  Gilbert  and  Raytnond  ( i  )• 


(1)  Sed  vide  the  diftindlions  taken  i   Term  Rep.  763^  and  Amb.  282. 

by  Lord  Commiifioner  Raymond^  in  dc-  Goodright  v.  Sales ,  2  Wilf   329.     Scott 

livering  bis  opinion  on  this  cafe  9  Mod.  v.   Fenhoukt   1    Bro.  Cha.     Rep.  69. 

127.    Vide    etiam  Fillers  v.   Fillers,  Harg.  Co.  Litt.  293.  a.  partof  aotc  t# 

2    Att  72.    WlUmtghby   v.  PflUoughfy,  29O.  i. 
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Cafe  61. 

Lord  Mac* 

CLlSriBLD. 

sBq.  Ca.  Ab. 
589.pl.  I. 
A.  tenant  for 
life,  remaindrr 
to  hit  firft,  Sec. 
Ibn  in  tail,  re- 
mainder to  B. 
fbr  life, remain- 
der to  hisfirft, 
Sec.  fonin  tail, 
Tcmainder  to  C. 
In  tail ;  A.  cuts 
down  timber  ; 
A*aadB*  having 


1:241   ] 


Whitfield  verfus  Bewit. 

ON E  feifed  in  fee  of  laiids  in  which  tliere  were  mir 
of  them  unopened,  by  deed  conveyed  thofe  Inndi 
all  mines,  waters,  trees,  iffc.  to  truftees  and  their  heirs,  i 
ufe  of  the  grantcfr  for  life  (whofoon  after  died),  remainc 
the  ufe  of  j4.  for  life,  remainder  to  his  firft,  tsfc.  fori  i 
male  fucceflivcly,  remainder  to  B*  for  life,  remainder  t 
firft,  tsfi*  fon  in  tail  male  fuccelfively,  remainder  to  his 
fifters  C.  and  Z).  and  the  heirs  of  their  bodies,  remaind 
the  grantor  in  fee  ( i ), 

no  fon  born,  C.  is  intitled  to  the  timber  both  in  law  and  equity. 

jf.  and  B.  had  no  fons,  and  C.  one  of  the  fifters  died 
out  iflue,  by  which  the  heir  of  the  grantor,  as  to  one  n 
of  the  premifles,  had  tlie  firft  eftate  of  inheritance, 

j4.  having  cut  down  timber  fold  it  and  threatened  to 
the  mines  *,  the  heir  of  tlie  grantor  being  feifed  of  one  ir 
uifupra  by  the    death   of  one   of  the    fifters   without 
brought  this  bill  for  an  account  of  the  moiety  of  the  ti 
and  to  ftay  A.'s  opening  of  any  mine. 

\fi  ^^J'  ^^  ^°  ^^^  plaintiff's  claim  of  the  moiety  of  the 
nies  arifing  by  fale  of  the  timber,  in  regard  the  plaintiff  c 
into  equity  for  the  fame,  it  would  be  more  agreeable  I 
rules  of  equity,  that  the  monies  produced  by  the  timber  C 
be  brought  into  Court  and  put  out  for  tlie  benefit  of  the 
as  yet  unborn  and  which  may  be  born.  That  thefe  contii 


(1)  It  appears  by  Reg.  Lib.  B.  1723. 
fol.  576,  that  there  were  in  this  caie 
truftees  to  prefervc  the  contingent  re- 
Siaiadert,  and  the  bill  exprcfsjy  itated 


applications  to  hare  been  made 
heir  of  the  furviving  trullee,  to 
pofe  and  put  a  flop  to  the  comn 
of  the  Vi/iihc,  but  that  herefafed  ( 
remai 
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remainders  being  in  gremlo  legis  and  under  the  protection  of  WmTrfiLD 

the  law,  it  would  be  mod  reafonable  that  the  monies  fhould 

be  fecurcd  for  theufc  of  the  fens  when  tl  ere  fliould  be  any 

bom  J  but  as  foon  as  it  became  impofTible  there  fhould  be 

a  fon,  then  a  moiety  to  be  paid  to  the  plaintiff  5  and  the  cafe 

"would  be  the  fame  if  there  were  a  fon  //;  vent ra  fa  mere\  or 

the  plaintiff  might  bring  trover,  and  then  what  reafon  had  he 

to  come  into  equity  ? 

Cur'  :  The  rijrht  to  this  timber  belongs  to  thcfe  who  at  the 
time  of  its  being  fevered  from  the  freehold  were  fcifed  of  the 
firft  eflate  of  inheritance,  and  the  property  becomes  vcfted  in 
them,  (i) 

As  to  the  objeflicn  that  tnver  will  lie  at  law,  it  may  be 
very  necefTary  for  the  p:irty  who  has  the  inheritance  to  bring 
his  bill  (2)  in  this  Court,  btcaufe  it  may  be  impoinble  for 
him  to  difcover  the  value  of  the  timber,  ii  being  in  the  poflef- 
fion  of,  and  cut  down  by  the  tenant  for  life.  This  was  the 
very  cafe  of  the  Duke  of  Neumjlle  vcrfus  Mr.  /'^i///^,  where  at 
Welbeck  (the  Duke's  feat  in  hjtttnghawjiytre)  great  quantities 
of  timber  were  blov/n  down  in  a  ftorm  ;  and  tho'  there  were  [  242  J 
fcTcral  tenants  for  life,  remainder  to  their  firft  and  every  other 
fon  in  tail,  yet  thefe  having  no  fons  born,  the  timber  was  de- 
creed to  belong  to  tlie  firft  remainder -man  in  tail. 

Neither  do  I  think  the  defendant  ought  (as  he  infifts)  to  be 
allowed  out  of  this  timber  what  money  he  has  laid  out  in  tim- 
bci  for  repairs,  fince  it  was  a  wrong  thing  to  cut  dovvu  and 
fell  the  fame,  and  fliews  quo  an'wio  it  was  done,  not  to  repair 
but  to  fell. 

7d!y^  it  was  urged,  that  the  mines  being  cxprefsly  granted    Onefelfcdia 
by  this  fcttlement  with  the  lands,  it  was  as  ftroiig  a  cafe  as  if   f"f*>nve)i  the 

^  lands  and  all 

trees  and  mines 
to  trui^eet  in  fee,  to  the  ufeof  A.  for  life,  remainders  over}  A.  cannot  open  the  mineiorcut 
^own  the  irces. 


(i)  Vide  Bnv'ck  v.   mAifuld,  poft.  (2)    Vije  Jcfus  College  v.  Bloom,  3 

3^f>'.  2c^.     Rch    V.  Lord    Somcrvilk^     Ak,  262    anu   Amo.  54,  S.  C.  Gar/^^ 
2  ^C.i.  Ao.  759.   pi.   8,     Garth  \,     v.  C'cz/w,  uO.  lu^, 
^ft(m,i  Aik.   751    and    I    Vcz.    524, 
54^  o,  C.    liiir^.    Co.   Lice.    ?i8.  ^, 

the 
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WifiTriiLi 

•c.  BcwiT. 
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the  mines  themfelves  were  limited  to  A.  for  lifo,  amd  likt 
Sounder sh  cafe  in  5  6b.  1 2.  where  it  is  rcfolved,  that  on  • 
Icafe  made  of  land  together  with  the  mines,  if  there  be  n 
mines  open,  the  Icflec  may  open  them ;  fo  in  this  cafe,  thee 
being  no  mines  open,  the  ajiui  que  uje  for  life  might  ope 
them. 

But  Lord  Chancellor  contra  :  A.  having  only  an  eftate  for  1 " 
fubje£l  to  wafte,  he  fliall  no  more  open  a  mine  than  he  Ahi 
cut  down  the  timber-trees,  for  both  arc  equally  granted 
this  deed  *,  and  the  meaning  of  inferting  mines,  trees,  s^^ 
water,  was,  ihat  all  (liould  pafs,  but  as  the  timber  and  mini 
were  part  of  the  inheritance,  no  one  fliould  have  power  orei 
them  but  fuch  as  had  an  eflate  of  inheritance  limited  to 
him. 


Of  which  opinion  was  Lord  Chancellor  King  on  a  rehear- 


Cafe  61. 

Lord  Mac- 

CLBirjK&D. 

lEq.  Ct.  Ab. 
23    pi.  14. 1 36. 
pi.  I. 

Ff  me  |We«  a 
bond  c<i  her  in* 


ing. 


*  Cannel  ver/us  Buckle. 


tin 

their  mainage 
Ihe  will  convey 
her  Undi  to 
him  in  fee  \ 
they  mirry;  the 
ymit  diei  wiih- 


A  Feme  fole  was  felfed  in  fee  of  land  of  about  10/.  pe 
annum^  and  dcfigiilng  to  marry,  agreed  with  her  in 
tended  hufband,  that  (he  upon  the  marriage  would  convey  he 
lands  to  the  hufband  and  his  heirs;  and  for  that  purpofe,  pre 
ttnded  hufband,  y^Qus  to  the  marriage,  (lie  gave  a  bond  of  200/.  penalty  to  th 
intended  hufband,  in  which  the  intended  marriage  was  recitec 
and  the  condition  was,  that  in  cafe  the  marriage  took  efFef 
flie  would  convey  all  hef  faid  lands  to  the  hufband  and  h 
heirs. 

eutiiTue,   and 

theo  the  hufl>and  dies  ;  the  bond  tbo^  void  in  Xxm^  yet  ts  good  evidence  of  the  agreement  in  equity 

tnJ  the  beirof  the  hufband  ihAU  compel  a  fpeciiic  performance  ag^inft  the  heir  of  the  wife. 

[  *3^43  ]  The  marriage  took  effe£t,  and  there  was  ifTue  of  the  mai 
riage,  and  the  wife  made  her  will  reciting  her  faid  bond,  an 
devifeJ  all  her  land  to  her  hufband  in  fee  and  died.  , 

The  ifTue  of  the  marriage  died  without  ifTue  ;  after  whi« 
the  hufband  enjoyed  the  land  during  his  life,  and  on  his  dea 
the  heir  of  the  hufband  brought  a  bill  againfl  the  heir  of  tl 
wife,  to  compel  him  to  convey  the  lands  of  the  wife  to  tfi 
heir  of  the  hufband. 
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BVCKLC. 


Obj.  This  bond  given  by  the  wife  became  void  upon  the 
intermarriage,  becaufe  it  was  then  ( i )  fufpended ;  and  a  per- 
fonal  aftion  once  fufpended  is  extinft  :  beCdes,  wherever  no 
action  lies  at  law  to  recover  debt  or  damages,  there  no  fuit  in 
equity  lies  to  compel  a  fpecific  performance,  which  fpecific 
performance  is  given  in  equity  only  in  lieu  of  damages;  and  [  J44  3 
I  Chan.  Cafes  ai.  (LadyD^rr/s  cafe)  was  cited,  proving  that 
where  a  woman  on  a  treaty  of  marriage  agrees  with  a  man,  or 
a  man  with  a  woman,  there  the  fubfequent  intermarriage  de- 
termines the  agreement. 

Lord  Chancellor :  The  impropriety  of  the  fecurity,  1/2.  a 
bond  fix>m  a  woman  to  a  man  whom  (he  intends  to  marry,  or 
the  inaccurate  manner  of  wording  fuch  bond,  is  not  material ; 
for  it  is  fufficient  that  the  bond  is  a  written  evidence  of  the 
agreement  of  the  parties,  that  the  feme  in  con  fi  deration  of 
marriage  agrees  the  man  (hall  have  the  land  as  her  portion  ; 
and  this  agreement  being  upon  a  valuable  confideration  (hall 
b«  executed  in  equity.  It  is  unreafonable  that  the  intermar- 
riage, upon  which  alone  the  bond  is  to  take  effe£l,  fliould  itfelf 
be  a  deftruftion  of  the  bond,  and  the  foundation  of  that  no- 
tion is  that  in  law  the  hufband  and  wife  being  one  perfon,  the 
hufband  cannot  fue  the  wife  on  this  agreement ;  whereas  in 
equity  it  is  conftant  experience,  that  the  hufband  may  fue  the 
wife  or  the  wife  the  hulband,  and  the  hufband  might  fue  the 
wife  upon  this  very  agreement  in  the  principal  cafe.  Neither 
is  it  a  true  rule  which  had  been  laid  down  by  the  other  fide, 
that  where  an  aftion  cannot  be  brought  at  law  on  an  agree- 
ment for  damages,  there  a  fuit  will  not  lie  in  equity  for  a  fpe- 
cific performance,  as  is  plain  from  this  cafe  :  fuppofe  a  feme 
infant  feifed  in  fee,  on  a  marriage  with  the  con  fen  t  of  her 
guardians,  fhould  covenant  in  confideration  of  a  fettlement  to 
convey  her  inheritance  to  her  hufband ;  if  this  were  done  in 
confideration  of  a  competent  fettlement,  equity  would  execute 
the  agreement^  though  no  aftion  would  lie  at  law  to  recover 
damages  (2}. 


(i)   Wi^eGagev.jiaon,  Com.  Rep.  3  Atk.  56.     Harzej  y.  JJhky,    3  Atk. 

67.   and   iSalk.  325.  S.C.     Adon  v.  007.    Earl  of  Buckingbamjbirt  y.  Drmyj 

Peirce;  2  Vern.  480.  5  Bro.  P.'C.  570.    Dim,fi>rd  v.  Lam, 

(2)  A^  to  the  cafe  put  by  Lord  Mac-  1  Bro.  Cha.  Rep.  106.      fTittiams  v. 

.tlesfie'd  of  the  feme  infant,  v'lAt  Lucy  IFiUiams,    »  Bro.  Cha. Rep.  152.  Slo^ 

V.  Moor^   3  Bra.  P.  C.  5 14.     Price  v.  combt  v.   Ghtbb,  2  BfO.  Cha,  Rep.  545. 

Sejt,  Barnard.  122.  Seamerv,  Bingham, 

Vol.  II.  O                                                  But 
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Camnil  v. 

BUCKLI. 


But  in  regard  this  bond  was  a  very  dale  one  (being 
fo  longfince  as  in  1678)  and  the  hufband  had  for  fo  !< 
time  omitted  to  fuc  upon  it  in  equity,  the  court  ordered  : 
at  law  to  fee  whether  this  bond  was  executed  or  not,  ai 
other  matters  to  be  rcfpited  till  after  the  trial  (i). 


(i;  Reg.  Lib.  A.  1723.  fol.  484. 


Cafe  63. 

LorJ   Mac- 

CLKSrilLD. 

JO  Mo«l.  533. 
2  £q>  Ca.  Ab* 
25.  p}.  z6. 
Father  and  Ton 
on  the  fon's 

nurriagc  article    Mary  Dijker  he  fettled  good  part  of  the  prcmiflcs  upon  h: 

cu  huiband  for 
life,  reiDj'in.ler 
to  the  wife  for 
life,  remainder 
to  the  ifTue 
male  of  the 


Ofgood  verfus  Strode  &  zW 

T  Awrence  Head  feifed  in  fee  of  the  manor  of  Winter t 

com,    Berks)    had    ifTue  Lawrence  Heady  Edward  * 

Grace  married  to  one  Ofgood^  and  feveral  other  fons  and  d: 

ters  ;  and  upon  the  marriage  of  his  elded  fon  Lawrence 


fbn  Lawrence  and  his  wife  Alary  and  the  iflue  male  o 
marriage,  with  a  power  to  raife  1300/.  on  the  premiil 
there  (hould  be  no  iffiie  male  and  but  two  daughters,  \ 
happened  to  be  tlie  cafe. 

marriage,  le- 

maindei  to  the  nephew  in  fee  ;  wV.cther  on  the  death  of  ihc  hufi>arid  and  wife  fan*  iflue,  tKe  t 

can  comisel  a  fpecific  performance  of  the  covenant. 

Lawrence  the  fon  and  his  wife  died  without  iflue  : 
leaving  two  daughters,  the  defendant  Mary  wife  of  th 
fendant  Strode^  and  Eleanor  (fince  dead)  married  to  one 
well^  who  left  iflue  the  defendant  j'J:n  Coxwc/L 

Old  Lawrence  Head  the  father  afterwards  by  indentu 
fettlement  in  1676  fettles  the  premides  to  fcveral  ufes,  ;fu 
to  the  charge  of  1300/.  to  his  two  grandaughters)  w 
power  of  revocation  and  limitation  of  new  ufcs. 

Afterwards  by  indorfemcnt  on  the  faid  indenture  of  f 
mcut,  (the  indorfemcnt  being  dated  tiie  23<'  Pchrwiry  i( 
old  Lawrence  Head  rtyok^^d  tlie  old  ufes,  anci  I'.nitcd  a  ne^ 
to  his  fon  Edward  Hivul  \n  fee  ;  but  old  Lawrence  Head 
tinued  in  pofleflion,  neither  had  he  (for  ought  appeared^ 
other  cllate  fave  this  of  Jrinurtcn, 

Afterwards  old  Lawrence  paid  the  two  daughters  0 
cldell  fon  Lawrence,  tlie  defendant  ALvx  and  the  faid  EJ 

3  < 
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650/-  a-picce,  (in  all  1300/.  being  their  portions  fecured  on     Osnooov. 
the  premifles)  and  took  a  receipt  from  each  of  them  in  wri-        tiod». 
ling :  fubfequent  to  which, 

On  a  treaty  of  marriage  betwixt  EJwarJ  Head  then  cldeft 
fon  of  old  Laivrence  Head  with  Elizaheih  Pccochy  by  marriage 
articles  dated  29  May  1697,  ^^  confidcration  of  the  faid  in- 
tended marriage  and  600/.  portion  paid  to  the  faid  £rf- 
ward  Head  the  fon,  old  Lawrence  and  Edward  Head  both 
covenanted  with  the  truftees  within  a  month  after  the  mar- 
riage to  convey  the  faid  manor  of  Winterton  to  the  faid  truf- 
tees and  their  heirs,  to  the  ufe  and  intent  that  Elizabeth  the 
intended  wife  of  Edward  Head  (hould  have  a  rent-charge  of 
60  /•  per  annum  ifluing  out  of  the  premifles  for  her  life  for  her 
jointure,  and  that  Lawrence  Head  xh.t  father  (hould  have  a  rent- 
charge  of  50  /.  per  annum  out  of  the  premiflTes  for  his  life. 

And  that  fubjeft  to  thefe  rent-charges  the  premifles  fhould 
be  fettled  on  Edward  Head  for  his  life,  remainder  to  his  firfl 
and  every  other  fon  in  tail  male  by  that  marrUge,  then  with  a 
provifion  for  pecuniary  portions  charged  on  the  premifles  for 
the  daughters  of  that  marriage,  remainder  to  Lawrence  Head  a 
grandfon  to  old  Lawrence  by  another  deceafed  fon  and  his 
heirs  male  (who  is  fince  dead  without  iflue)  remainder  to  his 
grandfon  John  Ofgood  fon  of  Grace  Ofgood  the  eldeft  daughter 
of  old  Lawrence  and  his  heirs  male,  remainder  to  the  right 
heirs  of  old  Lawrence  Head  the  father. 

Lawrence  the  father  died  within  three  days  after  the  articles,  r  2^-  i 
having  continued  in  poflTeflion  of  the  premifles  till  his  death. 
The  wife  of  Edward  Head  the  fon  died  without  iflue  ;  and  on 
the  27  OHober  1722.  the  faid  Edward  died  without  iflue,  but 
by  his  will  dcvifed  the  premifles  to  the  defendants  his  heirs 
at  law. 

And  now  the  faid  John  C)^(«>£/ brought  his  bill  againft  Strode^ 
JMarj  his  wife,  and  John  Coxweil^  who  were  the  heirs  at  law, 
as  well  of  Lawrence  Head  the  father,  as  of  Edward  Head  the 
Ton,  to  compel  a  conveyance  of  the  preoiifles  to  the  plaintiff 
John  Ofgood  in  tail  male  purfuant  to  the  articles,  all  the  pre* 
f  edeut  eftates  being  determined!. 

O  %  Againft 
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Oiooon  v« 
Stroue. 


Againft  which  it  was  objc£lcd  for  the  defendants,  tha 
the  limitations  in  the  articles  to  the  wife  of  Edward  foi 
jointure  of  60 1,  per  annumy  and  of  her  hufband  Edni 
cftate  for  life,  and  the  remainder  to  the  i flue  male  of  the 
riagc,  were  all  limitations  made  on  Valuable  confiderai 
and  mud  be  fuppofed  to  be  ftipulated  for  by  the  friends  < 
M'ife,  or  by  the  wife,  In  confideration  of  the  marriage 
portion:  yet, 

The  fubfequcnt  limitation  to  the  plaintifF  JiAn  Ofgoot 
merely  voluntary,  and  out  of  the  confideration  of  the  mai 
or  portion,  and  purely  the  bounty  of  him  from  whom 
eftate  moved ;  that  it  had  been  often  determined  that  on< 
the  fame  fettlement  might  be  on  good  confideration  in 
and  voluntary  and  fraudulent  as  to  the  reft,  and  fo  r 
articles  be. 

[   248  ]  Tlien  if  the  limitation  to  the  plaintifF  Ofgood  in  the 

riage  articles  were  merely  voluntary,  (as  they  infiiled  it 
it  had  never  been  known  that  a  court  of  equity  did  com 
execution  of  a  voluntary  agreement. 

That  the  reafon  why  on  articles  for  a  purchafe  where 
money  was  paid,  a  court  of  equity  compelled  an'executi< 
fuch  articles  was,  for  that  it  was  unreafonable  the  covena 
who  had  received  the  money,  fliould  retain  the  land  ;  b 
upon  a  nudum  paBum  there  was  no  remedy  at  law,  fo  ne 
was  there  any  in  equity. 

And  tho'  in  cafe  of  a  covenant  or  agreement  by  deed  t 
was  no  confideration  requifite,  the  covenant  being  good  v 
out  any,  yet  at  law  fuch  a  covenantor  would  recover  but 
or  fuch  like  damages,  and  matters  of  fo  flight  a  value  ^ 
beneath  the  dignity  of  this  court. 

Alfo  fcveral  cafes  were  cited  of  copyholds  being  dei 
without  any  previous  furrcnder,  under  which  circumfta 
equity  would  never  fupply  the  want  of  a  furrender,  unlc 
Cafe  of  debts,  for  younger  children,  or  a  provifionfor  a  wif 

(€^  Prcccj.ln       '    So  in  the  cafe  of  (^)  FmfrJer  zud  Rohhifon^  where  wh 
S^>^n-47S-  ,^an  made  adcfeftivc  conveyance  of  fome  copyhold  or 

jtomary  land  to  liis  baflar  J,  with  a  covenant  for  further  ai 
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ancc,  yet  this  being  a  voluntary  conveyance  (tho'  to  his  own      ^j'^aoD*'* 
natural  child)  this  court  would  not  compel  the  heir  of  the  co- 
venantor to  make  further  aflurance. 

And  Mr.  Talbot  cited  and  much  relied  on  tlie  cafe  of  Sir  C  ^49  3 
James  BelUngham  verfus  iowZ/f^r,  \  Chan.  Ca,  243.  where 
Six  H.  Belli ngham  on  his  marriage  'withCatherine  Lowther  cove- 
nanted to  fettlc^ertain  freehold  lands  to  the  ufe  of  himfclf  and 
Catherine  his  intended  wife  for  their  lives,  remainder  to  the 
heirs  male  of  his  body  by  her,  remainder  to  the  heirs  male  of 
his  own  body,  remainder  to  his  brother  Allen  Bellitigham  in 
tail,  remainder  to  the  heirs  of  Sir  Henry^  and  covenanted  to 
fettle  certain  copyhold  lands  to  the  fame  ufes.  Sir  Henry 
Bellingham  was  travelling  to  make  a  furrender  of  his  copyhold 
lands  purfuant  to  his  covenant,  but  fell  fick  by  the  way  ;  how* 
ever  he  made  a  letter  of  attorney  to  others  to  make  this  fur- 
render,  but  dying  before  it  was  done  the  copyhold  dcfceuded  to 
bis  daughter  as  heir  general.     And, 

The  brother  AlUn  Bellingham  who  was  the  remainder-man 
in  the  articles,  brought  his  bill  to  have  this  covenant  executed 
by  the  heir  at  law,  for  the  conveying  of  the  copyhold  to  him  in 
t2Li\prout  the  articles  \  and  there  it  was  faid  that  the  covenant 
was  voluntary  as  to  the  brother  ^llen  Bellingham,  he  being  no 
party  to  the  articles  nor  witliin  the  confidcration  of  the  mar- 
riage or  marriage  portion,  and  that  the  articles  might  be  frau- 
dulent as  to  the  brother  tho'  good  as  to  the  wife  and  iflue  of 
the  marriage,  and  a  voluntary  conveyance  to  a  younger  bro^ 
ther  ought  not,  if  defcdtive  at  law,  to  be  itiade  good  in  equity 
>gain(l  an  heir ;  for  which  reafon  the  then  Lord  Keeper  dif- 
miflfed  that  bill,  and  would  not  compel  an  execution  of  fuch 
voluntary  articles  ;  which  Mr.  Talbot  faid  came  very  ncnr  the 
principal  cafe,  but  was  ftrongcr  by  reafon  of  tlie  accident  of 
death, 

Alfo  it  was  infided,  that  in  this  cafe  in  the  covenant  far      r  jro  1 
fettling  this  eftate  the  heirs  of  the  covenantor  were  not  nam- 
ed, and  confequently  not  bound,  and  it  was  a  conftant  rule, 
ihat  in  a  covenant  or  warranty  if  the  heir  was  not  named  he 
WAS  not  bound. 

O  3  Befidcsi, 
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Otaoo9  <r,  Bcfidcs,  that  in  this  cafe  it  appeared  not  to  have  been 

Edward*^  intention  that  Ofgood  (hould  have  the  premifTcs.  after 
his  death,  he  having  by  his  will  given  the  fame  to  his  heirs  at 
law. 

To  all  which  it  was  anfwered,  that  this  bill  did  not  feek  to 
defeat  a  purchafer  or  hurt  a  creditor 5  that  it  was  only  to  com- 
pel an  heir  who  yrzspars  antecejforh  to  perform  the  articles  of 
his  anceftor,  an  heir  whom  any  voluntary  conveyance  would 
bind,  and  this  in  a  court  of  equity  too  where  articles  amount- 
ed to  a  conveyance. 

That  this  was  not  a  voluntary  limitation  as  to  the  plaintiff 
Ofgoody  who  in  the  articles  was  named  the  grand fon  of  old 
Lawrence  Heady  and  confequently  it  was  part  of  the  marriage 
a^r^emcpt,  and  the  marriage  was  the  confideration  and  occa- 
(ion  of  the  limitation  in  the  articles.      That, 

Upon  the  circumftances  of  this  cafe  old  Lawrence  Head  the 
father  muft  be  intended  to  be  the  owner  of  the  eftate,   or  at 

lead  that  it  was  in  truft  for  him. 

That  it  could  not  be  fuppofcd  (tho'by  the  inducement  of  a 
power  of  revocation  he  had  limited  the  premifles  to  his  fon 
Edward  in  fee)  but  that  this  was  in  truft  for  himfelf,  becaufc 
r  in  1  ^^  could  not  be  intended  that  he  would  ftrip  himfelf  of  all  that 
he  had  5  which  notion  was  ftill  farther  confirmed  by  his  con- 
tinuance in  the  pofleflion  of  the  premiffes  to  the  time  of  his 
death.  So  likewjfe  by  the  limitation  in  the  articles  of  50/. 
per  annum  rent-charge  to  old  Lawrence  for  his  life,  with  an 
eftate  for  life  only  to  Edward  Head,  remainder  in  tail  to  his 
fons  by  that  marriage,  remainder  to  the  plaintiff  Ofgoody  with 
remainder  in  fee  to  the  right  heirs  of  old  Lawrence  ;  for  it 
would  be  difficult  to  imagine  that  Edward  Head  the  fon  would 
ever  have  accepted  of  thofe  limitations  to  himfelf,  or  have 
agreed  to  the  limitations  to  his  father,  if  he  had  been  then 
owner  of  the  eftate. 

Then  taking  old  Lawrence  Head  to  have  been  owner  of  the 
eftate,  it  might  be  reafonably  believed  that  when  he  was  de- 
fired  by  his  fon  Edward  or  the  wife's  relations  to  come  into 
this  fettlement,  he  eonfentcd  to  it  on  terms,  and  might  fay, 

« I  will 
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"^     Twill  part  with  my  eftate  upon  your  mariiagc,  but  it  fliall      Osgood  tr. 
^  *     be  fo  fettled,  that  if  you  my  fon  Edward  die  without  fons  it 
**    (hall  then  go  to   my  grandfon  Jolfn  Ofgood  and  his  iflue 
**  male ;  nay  I  will  have  the  eftate  fo  firmly  fecured  to  my 
**  l^m^iow  John  Ofg^d^thwX.  it  fhall  not  be  in  the  power  of  you 
**  to  bar  tliat  remainder,  but  that  you  (hall  be  only  tenant  for 
**  life,  neither  (liall  your  iflue  male  by  any  other  wife  be  pre- 
**  fcrrcd  to  my  faid  grandfon."     And  if  this  were   fo,  theri 
plainly  that  part  of  the  articles  whereby  the  limitation  was 
made  to  the  plaintiff  Ofgood  could  not  be  termed   volun- 
tary, fincc  without  that  it  was  probable   old  Lawrence  Head 
would  not  have  entered  into  any  articles  at  all. 

Alfo  I  cited  Hard.  Rep.  395.  Jenkins  vcrfas  Kemijby  and 
r  Lev.  150.  237,  where  Sir  Nicholas  Keinljb  on  the  marriage 
of  his  fon  Charles  Kemijb  with  Blanch  Matifell^  in  confidera-  [  252  ] 
tion  of  this  marriage  and  of  2000  /.  marriage  portion,  fettled 
the  prcmifles  to  the  ufc  of  himfelf  for  life,  remainder  to  his 
fon  Charles  and  the  heirs  of  his  body  by  that  marriage,  re- 
mainder to  the  heirs  of  his  body  by  any  other  wife,  with  a 
power  to  Sir  Nicholas  Kemijh  the  father  by  deed  to  charge  tlie 
prcmifles  with  2000  /• 

Sir  Nicholas  borrows  2000  /•  and  fecures  it  by  mortgage  by 
Way  of  leafe  and  releafe  of  the  premiiTes  in  fee« 

Afterwards  Sir  Nicholas  dies,  and  his  fon  Charles  dies  with- 
out iflue  by  that  wife,  but  leaving  a  fon  by  an  after-taken 
^ifc,  and  on  a  fpccial  verdidl  in  cjeftment  it  was  rcfolved, 
that  this  mortgage  in  fee  was  not  a  good  execution  of  the  pow- 
«r  for  raifing  the  2000  /.  in  regard  this,  if  good,  would  be  ^ 
diflodging  of  all  the  eftates. 

But  then  it  was  objefted,  that  the  iflue  male  who  would 
avoid  the  mortgage,  being  not  by  this  marriage,  on  which  thp 
fettlement  was  made,  but  by  a  fubfequent  marriage,  the  limi* 
ration  to  him  was  voluntary,  and  as  againft  tliis  mortgagee 
fraudulent : 

But  the  very  words  of  that  great  man  Lord  Hale,  in  Hardrcs 

arc,  **  That  the  confideration  cf  the  marriage  and  the  mar- 

"  riage  portion  will  run  through  all  the  eftates  raifed  by  the 

O  4     '  «  fettle. 
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Otcooo  «r.  it  fettlcmcnt,  though  the  marriage  be  not  concerned  in  ihcm, 
•*  fo  as  to  make  them  good  againft  purchafers,  and  to  avoid  a 
«*.  voluntary  conveyance  ;"  which  cafe  came  afterwards  into 
this  court,  and  is  in  1  Chan.  Cafes  103, 

And  that  it  appeared  by  a  note  in  the  margin  in  i  Zrv.  152. 

[  ^53  ]        that  the  Lord  Keeper  Bridgman  was  of  the  fame  opinion,  that 

the  confideration  of  the  marriage  and  marriage  portion  ran 

through  and  extended  itfelf  to   all  the  limitations  in  the  fet- 

tlement. 

Now  if  this  cafe  was  fo,  as  tliis  authority  (wluch  was  % 
very  great  one)  proved  it  to  have  been,  it  was  ftrongcr  than 
the  principal  cafe ;  and  (hewed  that  tlie  confideration  of  mar- 
riage makes  all  the  limitations  good,  even  againft  a  purchafer 
or  mortgagee;  whereas  they  (the  plaintiffs)  were  contending 
only  againft  an  heir,  whoni  the  moft  voluntary  fectlement 
would  bind  \  and  what  would  make  a  valuable  confideration 
in  cafe  of  a  fettlement,  would  make  a  valuable  confideration 
in  cafe  of  articles  for  the  making  a  fettlement. 

That  it  was  not  necefiary  tlie  confideration  money  fliould 
be  paid  by  the  party  to  whom*  the  conveyance  was  made,  but 
if  a  third  pcrfon  paid  it,  that  would  be  fulFicient  to  prevent  tlic 
conveyance  or  articles  from  being  voluntary,  and  confequcntly 
in  the  prefcnt  cafe,  the  portion  which  was  paid  to  Ed- 
*zvard  Head  was  a  confideration  for  all  the  limitations  in  the 
marriage  articles ;  alfo  in  iJicfe  articles  J'J:n  Gfro-d  was 
called  the  gramljlu  of  old  Lawrence  Head  who  made  the  fet- 
tlement, and  then  tlie  confideration  of  blood  was  a  fu(Hclent 
confideration  againft  an  heir,  though  (perhaps)  not  againft  a 
purchafer. 

Or  if  the  eftatc  were  conftrued  to  move  from  Edivard HeaJ^ 
the  plaintiff  Q^^W  was  nt^beiu  to  him,  and  that  blood  was  as 
to  him  a  fufficient  confideration. 

It  was  fufficient  to  raife  an  ufe,  and  what  was  fo,  would  be 
a  fufficient  confideration  alfo  to  raife  a  truft  in  equity. 

r  254  1  For  fuppofe  a  man  had  before  the  ftatute  of  Hen,  8.  o^ 

ufes,  covenanted  to  ftand  feifed  to  tlie  ufe  of  his  grandfon^ 
or  his  nephew,  this  certainly  would  have  raifed  a  ufe,  andl 
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fuch  as  a  court  of  equity  would  have  compelled  the  execution 
of.     And 

Uy  the  fame  reafon,  if  a  man  in  conRderation  of  blood  were 
to  covenant  to  fettle  lands  upon  his  grandfon  or  nephew,  this 
would  raifc  a  truft,  and  a  court  of  equity  would  look  to  tlie 
execution  thcteof,  which  was  the  principal  cafe  expTeffcd  in 
the  very  articles  ;  and  this  differed  from  the  cafe  of  FurfAcr 
and  Rchinfon^  where  in  a  defeftivc  conveyance  a  covenant  to 
make  further  afTurance  to  a  baftard  was  held  not  good,  in  re- 
gard there  was  no  blood,  and  a  covenant  to  ftand  feifed  to  ihc 
\ife  of  a  ballard  would  be  void. 

As  to  the  objeftion  that  the  heirs  were  not  exprefsly  named 
in  tbefe  articles,  it  feemed  to  be  wholly  immaterial  \  for  if  the 
conGderation  were  good  to  raife  a  truft  (as  on  the  part  of  the 
plaintiff  it  was  contended  to  be)  then  the  anceftor  from  the 
time  of  the  execution  of  the  articles,  was  a  truftee  for  all  th» 
trufts  therein  ;  and  fuppofing  the  anceftor  to  be  a  truftee,  his . 
hdr  who  ftood  in  his  place  muft  be  a  truftee  alfo* 

And  it  would  be  a  plain  cafe,  if  a  man  for  money  by  him 

received  (hould  covenant  to  convey  lands  Xo^J.  S.  but  ftiould 

not  covenant  for  his  heirs,  yet  the  receipt  of  the  money  would 

.make  him  a  truftee,  and  he  being  fo,  his  heir  after  his  death 

muft  be  a  truftee  alfo. 

Tliat  with  refpccl  to  the  will  of  Edward  Heady  by  which  hc 
undertook  to  devife  the  prcmifTes  from  the  plaintiff  Ofgood^  [  255  J 
that  was  like  wife  immaterial,  his  intentions  as  to  this  cafe 
muft  be  all  immaterial,  he  and  his  father  old  Lanvrence  having 
bound  the  ellate  by  their  articles,  and  put  it  out  of  their  power 
to  devife  or  give  it  away  to  any  other  perfon. 

Lajlly  it  was  infiftcd,  that  if  the  court  would  not  help  the 
plaintiff,  it  ought  not  to  help  tlic  heir,  nor  would  it  then  com- 
pel the  truftee  of  an  old  term  for  500  years  which  was  yet 
itanding  out  to  transfer  that  term  to  the  heir  at  law. 

Lcrd  Chancellor  :  This  lad  argument  implies  that  the  truftee   A.  feifea  In  At 
fhoold  keep  the  eftate  himfclf,  whereas  it  is  plain  he  flialhnot,    ^S*i!J. to'Sl 

..    .,,      ...     .^         ,  ,.«.*,  .  tie  the  ptemiflRM 

©n  himielf  and  h-s  wife,  zni  on  the  iflfue  of  the  marriage,  temainder  to  hli  nephew  in  fee  {  the 
remainder  in  fee  It  TuiuaUry,  and  oot  funpoiccd  by  the  conlidetation  of  jchat  marriafeor  of  the 
^lurrijge  portion. 

but 


«5?  I5c  Term.  S.  Michaelis,  1724. 


Ot«ao»  V. 


but  fiiall  be  a  truftec  for  him  to  whom  the  rcvcrfion  fhall  be 
adjudged  to  belong.  Tlie  marriage  and  marriage  portion  fUp. 
ports  only  the  limitation  to  the  huftand  and  wife  and  their 
iirue>  this  is  all  chat  is  prefumed  to  have  been  flipulated  for  by 
the  wife  or  her  friends. 

But  as  to  the  cafe  cited  in  Hardrefs  and  Lnnnx^  wIktc 
there  was  a  limitation  to  the  heirs  of  the  body  of  the  hufband 
by  any'  other  wife,  that  tho'  not  made  for  a  valuable  confide- 
ration,  was  not  however  fraudulent,  for  there  was  a  fair  and 
boneft  occafion  for  the  making  of  fuch  iettlement,  (v/z.)  the 
marriage  •,  it  could  not  well  be  intended  to  hsivc  been  made  to 
cheat  a  creditor,  unlcfs  the  pcrfon  making  the  fame  were  then 
in  debt ;  the  very  remotenefs  of  the  limitation  to  a  brother,  or 
to  the  iffue  by  an  after-taken  wife,  was  an  evidence  that  fucU 
limitation  was  not  intended  to  cheat  creditors, 

A.tk#fither  If  old  i^-u/iv/ycV  the  father  had  the  whole  eftate,   I  do  not 

•nd  B.  ibc  fon      f^^  ^jj^  whom  he  could  contract,  except  with  his  fon's  wife 

on  the  marrijg*  i  i  r  i  - 

of  B.  ariicied  to   and  her  friends,  which  will  only  make  a  good  confidcratjon  for 
»»d  hi  *wiie"ar     the  huftand  and  wife  and  their  iffue. 

theif  lives,  r?- 

fC'iAdcr  10  their  ilfue,  rrroainder  to  the  nephew  in  fee  ;  it' A.  had  the  f»»e  intcreft,  the  limUition  tft         ^ 

(ht  Qi'phcw  »i  voiuaury )  fecui  if  the  father  «nd  hix  bad  e4ch  Tome  iDteio.1. 

But  what  very  much  helps  this  cafe  is,  the  appointment  of  <^, 
the  cftate  by  old  Larjrer^e  by  the  iiidorfement  to  his  foil  Ed-^  — j^ 
ward  in  fee,  which  gave  the  fon  Ed^vard  the  legal  eftate  ;  and  .^^  ^ 
alfo  old  Laivrcnce\  having  paid  to  his  two  grandaughtcrs  Marjf^^^ 
and  E/cffHor  6^0  L  a.piccc,  taking  their  receipt  for  this  mo-^^^^^fcc 
ney,  whereby  old  Lnvrence  obtained  an  intcreft  in  equity  icar  ^  \\ 
tliis  eftate,  at  lead  a  truft  for  the  raifing  130c/.  upon  it,  anc^  ^-j„ 
it  cannot  be  intended,  but  that  there  was  fomc  truft  hetwix:ac:  ^xi 
old  Laivrenct  and  his  fon  Ed^vard,  for  that  the  former  woul  X  .kjM 
not  part  with  all  he  had  in  his  life-time  to  his  fon  Edwart^—^d^ 
which  is  rendered  ftill  clearer  by  his  continuing  in  poflcfficiz:^  on 
after  his  appointment  to  his  fon,  and  by  the  fon's  fubmittiLjc:  n^ 
to  accept  fuch  limitations  as  are  made  him  by  ilic  articles. 

Wherefore  each  of  them,  the  faid  old  La'n^rcn^  Head  a        ni 
Edward  Head  having  an  intcreft  in  the  premifles^  fo  tliat  ^nJiQ 
one  without  the  other  could  not  make  a  fettlcment  thcrec^^i 
here  is  uow  a  proper  pcrfon  for  old  Livirenc<  the  father      to 

ftipuLsto 
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that  old  Lnivrence  Head  did  Itipulatc  with  his  fon  Edward  that 
he  the  faid  Laivrev.cc  would  come  into  thofc  articles  and  join 
Acreln,  on  terms  that  the  eflate  fhould,  in  cafe  ol  Ed*ivnru%      F  2C7   1 
d/ing  without  iffue  male  by  that  marriage,  and  young  Laiu^ 
f^'nce  Head\  dying  alfo  without  iffiie  male,  then  go  to  the  plain- 
tiff Ofgood ;  and  this  probably  was  part  of  the  marriage  agree- 
ment and  of  the  terms  on  which  it  was  made,  tho*  the  leaving 
out  die  fons  of  Edward  by  any  other  marriage   might  be  a 
'nillake. 

But  fincc  this  might  be,  and  probably  was,  nay  appears  to 
"avc  been  the  terms  of  this  marriage  agreement,  and  the  in- 
ducement to  old  Lawrence  to  join  therein,  equity  ought  to  de- 
cree a  performance  of  it,  but  1  will  give  no  colls  ( i ). 

And  becaufe  the  limitation  by  the  articles  is  to  Edward  for 
Kfc,  remainder  to  his  firft  tfr.  fon  in  tail  male,  tho'  the  limi- 
tation to  the  plaintiff  Ofgocd  be  to  him  and  his  heirs  male, 
^hich  may  fecm  to  have  been  defignedly  diftirtguidicd  by  the 
parties  from  the  former  limitation,  yet  it  being  in  cafe  of  arti- 
cles, where  a  latitude  is  given  to  a  court  of  equity  to  expound 
the  fame,  I  will  conftrue  it  to  be  intended  to  the  plaintiff  Of- 
gocd and  his  fons  in  tail  male,  fo  that  the  prcmiffcs  fliall  be 
Conveyed  to  him  for  life,  but  it  fliall  he  fans  wcjlcy  with  power 
to  make  fuch  leafes  as  tenant  in  tail  may,  with  truftccs  tofup- 

port  contingent  remainders,  remainder  to  his  firft  {ffr.  fon  in 
t^l  male,  with  the  like  remainder  to  the  next  perfon,  viz. 
^iitUy  for  his  \\k  fans  wafte,  with  remainder  to  truftees  to 

Prcferve  contingent  remainders,  remainder  to  his  firft  <ffc,  fon 

^n  tail  male,  remainder  to  the  right  heirs  of  old  Lawrence^  who 

^TC  the  defendants  Aiary  Strode  and  Jo/jri  Coxwc/L 

N^te\  In  December  1725,  this  caufc  was  reheard  before 
^jord  Chancellor  King^  who  after  long  debate  took  notice, 
iriiat  feveral  material  things  had  been  faid  againft  the  decree; 
liowevcr,  in  cafes  where  he  himfelf  was  not  fully  fatisfied,  he  [  2c8  1 
'^ould  never  rcverfe  his  prcdeceffor's  decree ;  and  that  here 
liU  LordOiip  was  not  fo  well  fatisfied  ;  tliat  it  appeared  to  him 


(1)  Reg.  Lib.  B.  1724.  fol.  iij, 

old 
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0*0009  vi  old  Lawrence  i/Whad  an  intereft  (at  lead  an  equitable  one) 
in  the  premiflcs ;  and  it  was  conGderablc,  that  by  thcfc  arti- 
cles in  queftion  he  had  provided  for  every  branch  of  the  fa* 
mily,  and  as  it  feemed  to  be  a  very  reafonable  agreement  for  a 
fettlement,  his  Lordfliip  affirmed  tlic  decree  for  carrying  the 
fame  into  execution  ( i  )• 


(1)  Vide   E^ixrdi  v.   Countcfs  of  v.NaJb^  3  Aik.  i86.    Stephcmy.Ttur' 

H^arivici,  ante  175.     Nerve  v.  Keciy  man,  i  Vez.  73.    Ithelly,  Btane^  1  Vcz. 

9  Mod.   106.     Vernon  v.  rermn^  pod.  216.     Koe  V.  iiiUQ»%  2  Wilf.  356. 
594  and  4  Bro.  P.  C.  z6.  S.  C   Gortf/^ 


Cafctf4»  Wagftaff  wr/us  Wagftaff. 

Lord  Mac^ 

CLBtriKLD.      #y 0  //^  Wagfioff  fcifcd  of  lands  in  fee  conveyed  them  by 

%\\.Cu  Ab,  J  leafe  and  releafe  to  truftees  and  their  heirs,  to  the  ufe  fyf 

Troft  of  lands  them  and  their  heirs,  in  iruft  (that  after  fuch  monies  raifed 

^*hit  heif '  *®  therein  mentioned)  the  truftees  fliould  convey  the  premiflca 

•miiflignt,orto  to  J.  S.  his  hcirs  and  afligns,  or  to  fuch  perfon  or  perfons  as 

JS  Sau  .1^  kc  or  they  fliould  dircft. 

^int|ccftyt  que 

fTHft  devifei  thefe  Un^i  by  •  wiU  atttfted  but  by  two  wltnciTes  |  the  will  voiij  and  will  not  aprntt 

•IM  •ftpoiauncAt  (i)« 

The  monies  were  raifed,  and  J.  S.  by  will,  attefted  only 
by  two  witneffesj  dcvifed  the  premifles  to  J.  N* 

Obj.  The  truft  being  that  the  truftees  fliould  convey  th^ 
premifles  to  fuch  perfons  as  J»  S.  his  heirs  or  affigns  fliould 
dire&,  this  will,  tlio'  not  good  by  way  of  devife,  fliall  how^ 
ever  be  effectual  as  an  appointment,  like  a  copyhold  furreiw 


(1)    So,  Attorney  Genaal  v.  Barnes,  in  execution  of  fuch  %  power,    has  all 

»  Ycm.  598.     Dukcoi  Marlhorouyh  V,  the  incidents   to    a  will.      Hatcher   v. 

Lord   Godolph'my    a  Vez.   76.     Jones  v,  Curth,    2   Eq.  Ca.  Ab.   671.      (Me  v. 

Oougfj,  t  Ve5P    366.     Dufv.  Dalzcil,  Heath,  1  Vez.  135,     Duke  of  ^Xatih^^ 

I   Bro.  Cha.  Rep.    147.  and  an  inilru-  rough  v.  Godolphin^  ub.  fup.     LaT^jxemt 

mcnt  in  its  aaturc  teftamcntary,  made  v.  irallis^  z  Bro.  Cha.  Rep.  319. 
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neTcd  to  the  ufc  of  a  will  which  may  be  dcvifed  by  a  will  at- 
tcfled  by  two  witneflcs  or  one  witnefs  only.  ( i ) 

But  L9rd  Ojancellor  interrupted  the  Counfel,  and  faid  this 

^^'as  a  very  plain  cafe  \  that  as  to  the  cafe  *  which  had  been 

t>X2t  of  a  copyhold  furrendcrcd  to  the  ufc  of  a  will,  and  after- 

'^^^ards  dcvifed  by  a  will  attefted  by  one  or  two  witneflcs,  tliis 

"^d  been  adjudged  to  be  good,  and  his  opinion  was  ntver  U 

n/^ah  an^  fettled  refolution  touching  property  or  the  title  of  latid^  it 

*>tjing  for  the  common  good,  that  thefe  fliould  be  certain  and 

*^nown,  however  ill  grounded  the  firft  refolution  might  be  ; 

^ut  if  that  had  not  been  fettled,  it  might  be  more  reafonable 

^o  fay,  when   I  have  furrendcrcd  my  copyhold  to  the  ufe  of 

'^y  will,  a  will  of  this  copyhold  Ihall  be  fo  executed,  and  in 

*iich  a  manner,  as  by  the  a£l  of  parliament  a  will  of  lands  [a) 

^Ught  to  be  executed,  but  this  cafe  having  been  ruled  other- 

^ifc,  he  would  not  fli^ke  it,  however  he  was  not  for  carrying 

i^  one  jot  further. 

That  in  the  other  cafe  the  copyhold  paflcd  by  furrender^ 
5ind  not  by  the  will,  which  was  only  a  declaration  of  tlie  ufe 
^f  the  furrendcr  ;  whereas  in  the  principal  cafe  it  was  no 
nnorc  than  a  common  truft  of  lands  in  fee-fimple,  [viz*)  in 
truft  for  y.  S.  his  heirs  and  affigns,  or  fuch  perfon  or  perfons 
^s  he  or  they  fliould  appoint ;  now  thefe  laft  words  were  no 
rtiorc  than  what  was  implied  before,  ^  exprejjio  eorum  qtue  ta^ 
^iteinfunt  nihil  operatur  ;  where  a  truft  is  limited  to  A»  and  his 
^licirs,  A.  m-x^  appoint  the  truft  to  J.  S  and  J.  5,  is  then  the 
^fl[ignce  of  A*    Now, 

There  could  be  no  queftion  but  that  a  truft  of  an  inherit- 
ance could  not  be  dcvifed  othcrwife  than  by  a  will  attefted  by 
three  witnefles  in  the  fame  manner  as  a  legal  eftate  ;  for  if 
die  law  were  othcrwife  it  would  introduce  the  fame  inconve- 
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CopyhoM  ftr* 
lendereJ  to  tli« 
ufcof  twill 
ihall  paft  by  t 
will  attcAei  bf 
one  or  two  wii* 
neffes  only. 

t  •259  1 


(4)  See  vol  t. 
thecafeofLoag«> 
ford  verfus  Eyre, 
740.  toward!  th« 
end  of  ihe  ctfc* 


(i)  Tufntlls.  Page^  Barnard.  9. and 
^  Ack.  37.  Attorney  General  v.  An- 
^irr-^s^  I  Vcz.  225.  Harg.  Co.  Litt. 
^21.  b.  notes  (1)  and  (3)  ;  and  in  Cary 
y»Jfke-js  on  the  9th  of  May  1786,  be- 
fore Sir  Lhyd  Kenyon^  Malic r  of  the 
Rolls,  fitting  for  the  Lord  Chancellor, 
lii|  Honour  determined  that  a  mere 


draught  of  a  will,  the  figningand  pub» 
lication  whereof  were  prevented  by  the 
fudden  death  of  the  telLitor,  yet  being 
proved  in  the  ecclefiaflical  court  as  a 
tcftamentary  paper,  was  fufficicnc  to 
pafs  copyholds,  which  the  teftator  had 
before  furrendered  to  the  ufc  of  hii 
will.     2  Bro.  Cha.  Rep.  58. 

nienclei 
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^^097 Irr^'    "*^"^^^5  ^^  ^^  frauds  and  perjuries,  as  were  occafioncd  before 
the  (latute  by  ,i  dcvife  of  a  legal  ellate  in  fee-fimple. 

♦  That  in  the  cafe  of  (a)  Dr.  Joknfon^  where  a  man  fcifcd 
of  lands  in  fee  devifed  them  to  a  charity  by  a  will  attcllcd 
only  by  two  witiicfles,  Lord  Coivpcr  had  decreed  the  fame  to 
be  void,  notwitliftanding  it  was  there  objcfted,  that  the  will 
might  operate  as  an  appointment  according  to  the  ftatute  of 
43  EUz.  of  Charitable  Ufes, 


% 


M  Vide  aVern. 

>evife  of  lands 
to  a  charily  at- 
tefted  by  two 
wilnefl'cs  only, 
Tqid. 

[  •260  ] 
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Tho'  wlmc  a 
copyhold  is  fur- 
rendeieJ  Cii  the 
ufc  of  a  wiji 
tlif  re  need  not 
be  thicc  w'r- 
firfTes  to  fuch 
wiit|  bfcaijfe 
the  copyhold 
paffes  by  fur- 
renJer  a^td  not 
by  the  wriil} 
)tt  a  trvft  or  e^ui 


2^//v,  Bcfides,  the  principal  cafe  was  much  ftronger  agamft 
the  will,  as  the  fame  did  not  refer  to  the  deed  of  truft,  but 
J.  S,  had  undertaken  to  dcvife  the  land  as  owner  thereof 
without  any  relation  had  to  the  pretended  power  j  which 
made  it  like  the  cafe  put  i  InJI.  1 1 1,  112.  where,  after  the 
ftatute  oi  Hen*  8.  enabling  people  to  difpofe  by  will  of  two 
tliirds  of  their  lands  held  by  knights-fervice,  a  man  fo  feifed 
made  a  feoffment  in  fee  to  the  ufe  of  fuch  perfons  and  for  fuch 
cftates  as  he  (liould  by  will  appoint ;  here  the  fee  by  opera- 
tion of  law  was  held  to  continue  in  the  feoffor,  on  whofe  li- 
miting the  eftatcs  by  his  will  by  force  and  in  purfuance  of  his 
power,  the  ufes  and  cftates  growing  out  of  the  feoffment  would 
be  good  for  the  whole,  and  the  will  would  be  but  dircdlory  5 
but  in  cafe  the  feoffor  had  devifed  the  lands  as  owner  thereof, 
without  any  reference  to  the  feoffment  or  power  thereby 
givcri,  there  the  land  paffmg  by.  the  will,  fuch  will  would  be 
good  only  as  to  two  thirds. 

Wherefore  it  was  adjudged  in  the  principal  cafe  that  the 
will  was  void,  and  that  tl^e  truftees  ihould  convey  the  pre- 
iniffes  to  the  heir  at  lav/  of  the  teflator.     Seethe  ncxtcofe. 

MEMORANDUTyly  In  IlilL  vacntion  1727.  in  at 
caufe  at  the  Rolls,  his  Honour  admitted  it  to  be  fettled  that 
where  a  copyhold  in  fee  U  Kirrcndcrcd  to  tl-e  ufc  (if  one's  will, 
fuch  v/111  though  executed  in  the  prcfcnce  of  one  or  two  wit- 
neffes  only  is  good,  becaufc  it  paffcs  by  the  furrendcr  and  not 
by  the  will,  which  is  only  a  dfclaration  of  the  ufe  of  the  fur- 
render  ;  but  that  if  a  copyholder  be  f^iied  only  of  the  trufl  or 
equity  of  rcdemptioii  of  the  copyhold,  mid  devifes  fuch  truft 

ty  of  redemption  oft  copyhold  cannot  pifs  by  a  will  unlefs  attcllcd  by  three  wit- 
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OT  equity  of  redemption,  there  muft  be  three  witnefles 
to  the  will ;  for  here  can  be  no  precedent  furrender  to  the 
ufe  of  the  will  to  pafs  this  truft,  and  the  truft  and  equity  of 
redemption  of  all  lands  of  inheritance  are  within  the  (latutc 
of  frauds  and  perjuries,  otherwife  great  inconvenience  would 
arife. therefrom  ;  and  it  is  no  prejudice  to  the  lord  of  the  ma- 
nor to  comprife  the  truft  of  a  copyhold  within  that  ftatute, 
becaufe  die  pcrfon  who  has  the  legal  eftate  of  the  copyhold  is 
tenant  to  tlie  lord,  and  liable  to  anfwer  all  the  fervices  f . 


f  But  in  the  cafe  of  ^vffnel  verfes  Fage  Pafch.  740.  the  Lord  Hardwicke  waB  oF 
opinion,  that  the  trull  of  a  copyhold  would  pafs  by  a  will  not  attelled  according 
CO  the  llatute  of  frauds,  as  a  copyhold  furrendered  to  the  iiTue  of  a  will  uoald  do  ; 
for  that  equity  ought  to  follow  the  law^  and  make  it  at  leafl  as  eafy  to  convey  a 
truft  &s  a  legal  intereft.  And  decreed  accordingly.  Barnard^  Chao,  Rep.  ic« 
and  2  Ack.  37, 


Sir  John  Fryer  verfus  Bernard.  Cafe  6^% 

UP  O  N  a  motion  for  a  fequeftration  againft  the  defen-      Lotd  M  Ai- 
dant's real  and  perfonal  eftate  in  Ireland^  it  was  alledg-  ^^  ^^  .^  ^^'^ 
cd  that  the  plaintiff  had  here  in  Enghind  proceeded  to  a  fcquef-  5. 
tration,  and  that  it  would  be  vain  to  take  out  a  fequeftration  7,,^'pi.  \. 
here,  the  defendant  having  no  eftate  any  where  but  in /r^-  The  Court  of 
iand\  that  a  fequeftration  had  been  granted  in  the  like  cafe,  England  maf 
as  in  that  of   [a)  Lord  ArgLfs  verfus  Mufchamp,  where  the  f ^^"^ *  l^^t-^Sf 
Court  granted  a    fequeftration   into    Ireland^    nay,  that  fuch  the  defendant 
proccfs  had  been  awarded  to  the  governor  of  North  Carolina.  ^ut  it  muft  b* 

afier  a  Icquef- 
tration  cJccn  oui  here  and  nu!U  bona  returned.     («)  i  Vera.  135* 

Lord  ChavceUor  :  The  plaintiff  ought  at  kaft  fir  ft  to  take  [  26%  ] 
out  a  fequeftration  here,  and  upon  mdla  bona  returned  I  will 
grant  a  fequeftration  which  ftiall  affeft  the  dcfendai:t's  eftate  in 
Inhnd  \  the  Courts  of  Juftice  here  have  a  fuperintendant 
power  over  thofe  in  Irtlondj  and  therefore  writs  of  error  lie  in 
J5.  R.  in  England  to  reverfe  judgments  in  i?.  R.  in  Irelatid* 
[Sed  ^i/rr^  to  whom  the  fequeftration  againft  the  defen- 
dant's eftate  in  Irt/and  is  to  be  dire£led,  and  if  it  fliould  not 
be  by  an  order  from  the  Lord  Chancellor  reciting  the  proceed- 
ings here,  and  dircding  the  Chancellor  cf  Ireland  to  iflue  out  a 

fequeftratioa 
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BtllliABp. 


fcqucftratlon  there  for  the  benefit  of  the  plaintiff,  and  toward^ 
fatisfa£lion  of  his  demands.] 


Appticat'lon  But  as  to  thc  fequcftration  mentioned  to  be  dire£lcd  to  the 

»?ie\o  the  governor  of  North-Carolmay  or  any  other  of  the   plantations^ 

King  ill  Coun-  ^^  Court   doubted  much  whether  fuch  fequef^ration  (hould 

tr*tionV^hc '  not  be  direfted  by  thc  King  in  Council,  where  alone  an  ap- 

ft^reignpUnu-.  ^^  jj^^  f^^^  ^^^  decrccs  in  the  plantations,  for  which  rcafon 

;  •:^  it  feemed  that  in  fuch  cafe  the  plaintiff  ought  to  make  his  ap- 


\ 


plication  to  tlie  King  in  Council^  and  not  to  this  Court* 


Cafe  66.  Mr.  Juftice  Dormer's  Cafe. 

Lord  Mac-  O  I  R  William  Dormer  bart,  nephqw  of  Mr.  Juftice  Dormer^ 

^'***'""*  ^^^  found  a  lunatick  in  March   1693.  whereupon  their 

t8i.pl.  ft.     *  late  Majcfties  King  tniliam  and  Queen  Mary  granted  thc 

*«*m  thti  the  cwftody  of  his  eftatc  to  his  uncle  the  now  Mr.  Juftice  D0mttr, 

aext  «f  kin  to  who  is  the  next  remainder-main  in  tail  of  the  principal  part  of 

iw»y'defc*n"  ^^^  family  eftate,  but  the  perfon  of  the  lunatic  was  granted  to 

A*iinotbc  another, 
guardian  in  to* 
cage. 

r  263  j  Afterwards  thefc  grants   were  upon  tlie  demifes  of  thc 

Crown  frequently  renewed,  the  cuftody  of  the  eftate  being 
always  granted  to  Mr.  Juftice  Dormer ^  and  that  of  the  per- 
fon of  tlie  lunatic  to  the  other. 

But  in  truth  it  appeared  that  the  other  perfon  w^s  only  n^ 
minal  and  in  truft  for  Mr.  Juftice  Dormer^  who  all  along  bad 
the  lunclic  in  his  own  cuftody,  and  lived  with  his  whole  fa- 
mily in  the  lunatic's  houfc  in  the  county  of  Buchs^  and  it  was 
in  proof  that  Sir  Robert  Jenkinfon  who  was  the  nominal  com- 
mittee for  tlie  perfon  of  the  lunatic  declared  he  knew  noticing 
of  the  matter,  or  how  the  lunatic  was  managed,  but  that  the 
lunatic  was  under  the  conduft  and  in  the  cu(V)dy  of  Mr.  Juf- 
tice Dormer* 

Whereupon  Mr.  Sheldon  who  was  the  lunatic's  deceafed 
fifter's  fon  petitioned,  that  the  cuftody  of  the  eftate  might  be 
taken  from  Mr.  Juftice  Dormer^  and  that  likewife  thc  cuftody 
pf  thc  perfon  might  be  removed,  th?  fame  being  now  in  ef- 
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£c&  in  Mr.  Tufticc  Dormer,  tho'  in  the  name  of  Sir  Robert  JerU     O****/*'* 

And  it  having  been  ordered  that  200/.  per  annum  ^zxt  of 

the  income  of  the  lunatic's  eftate   in   Glouce^erpire,  which 

'^m  f ubje£i  to  a  mortgage  of  850  /.  (hould  be  fet  apairt  to  pay 

off  the  mortgage,  iand  that  the  refidue  of  the  profits  (hould  be 

applied  towards  the  maintenance  of  the  lunatic  and  the  ma^^ 

■^agemcnt  of  his  cflatc  5  the  lunatic's  faid  nephew  complained 

^>i  his  petition,  that  this  maintenance  was  ezceiEve  and  to  the  '^ 

PTCjudice  of  the  next  of  kin,  to  whom  would  belong  what  the 

lunatic  (hould  leave  at  his  death. 

Ijird  Chancellor :  I  found  this  order  made  for  the  commit-^  C  ^^4  J 
«iicnt  of  the  euftody  of  the  eftate  to  Mr.  Juftice  i)(?r//Mr,  and 
^f  the  pctfon  to  Sir  Robert  Jenkinfon  whom  I  take  to  be  a 
<>ominal  perfon  for  Mr.  Jufticc  Dormer,  and  that  the  pcrfon  of 
the  lunatic  has  in  faft  been  all  along  with  Mr.  Jtiftice  Dormer ; 
%d  that  fuch  allowance  has  been  made  to  the  judge  for  the 
maintenance  of  the  lunatic  and  management  of  his  eftate,  is 
beyond  difpute. 

Surely  the  maxim,  that  the  next  of  kin  to  whom  the  land 
cannot  defcend  is  to  be  guardian  in  focage,  is  not  groundecl 
upon  reafon,  but  prevailed  in  barbarcfus  times  before  the  na- 
tion was  civilized  i  for  what  can  be  more  ufual  now,  than 
^^hcre  one  has  infant  children  to  make  one's  brother  their 
S^uardian  ?  and  it  feems  no  lefs  reafonable  that  where  a  man 
dies  inteftate,  the  law  (hould  difpofe  of  the  guardianihip  of 
2^  children  in  the  fame  manner  as  the  inteftate  would  be  fup- 
lH>fed  to  do,  had  he  lived  to  make  a  will  ( 1]. 

It  is  yery  (hocking  to  think  that  any  brother  or  uncle  wotdd 
Commit  murder  upon  his  own  brother  or  nephew  to  get  hid 
eftate  ;  but  in  the  prefent  cafe  here  has  been  the  firongeft 
Xttoof  that  there  is  not  any  ground  forthat  cruel  and  barbarous 
t^refumptionin  Mr.  Juftice  Dormer^vfrho  for  thefe  thirty-two 
"^ears  laft  paft  has  maintained  his  nephew  in  the  moft  tender 
^nd  careful  manner,  and  who  if  he  could  have  been  fuppofed 


(i)  yideSfm-gam  ▼.  Dilim,  9  Mod.    P.  C.    h'*     Vide  etiam  Harg.   Ca 
^3$,  and  the  bme  cafe  by  the  name    Litt.  88.  b.  note  (6) 
^Diilonv.  Lady  Momucajbell,   3  Bro. 
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A  lanitic  !• 
B«vcr  to  be 
looked  upon  ti 
irrecoverable. 
The  lunatic*s 
comfort  |o  be 
refardedy  and 
not  hit  admi- 
iiiftrator*t  or 
»ext  of  kin* 
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to  have  any  i!l  dcfigns  upon  his  nephew  the  lunatic,  might 
have  executed  them  long  fincc ;  this  experience  of  the  judge's 
tenderncfs  towards  his  nephew  is  the  (trongeft  argument  of 
his  being  tlie  proper  guardian  for  him  $  and  as  to  the  petition^ 
er's  complaint  that  the  maintenance  is  too  much,  he  feems  to 
be  takiifg  more  care  of  liimfelf  than  of  the  lunatic  in  this 
cafe. 

I  think  the  improvements  made  of  the  lunadc't  real  eftate 
are  very  commendable  j  the  lunatic  may  recorer,  and  then  to 
fee  lus  eftate  in  good  condition  and  plight  may  be  greatly  to 
his  comfort ;  and  tho*  he  has  been  fo  long  in  this  unhappy 
condition,  yet  a  lunatic  in  the  eye  of  the  law  is  never  loclced 
upon  to  be  dcfperate,  but  always  at  lead  in  a  poflibility  of 
recovering  :  It  is  his  benefit  and  comfort  I  am  to  take  care  of 
where  no  creditor  complains,  and  not  to  heap  up  wealth  for 
the  benefit  of  his  adminiflrators,  or  next  of  kin« 

Therefore  I  will  not  leflen  the  allowance  nor  alter  the  com- 
mittee of  the  perfon ;  bcfides,  no-body  can  tcU  who  will  be  the 
lunatic's  next  of  kin  at  liis  death,  for  lie  may  live  to  bury  all  J 
the  next  of  kin  that  are  fo  now  ( i  )• 


(i)  Sec  more  of  this  cafe,  pod.  3  vol.  104. 
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1^66^ 


w.  Martin  and  Lady  Arabella  7  „,  .    .  ^  ^  ,  , 

Howard  his  wife  JPlamtiiFs ;        0,^67. 

Nutldn  &  al*  Defendants.      ^'^*  c«>mmip 

BKiTand 

TH  E  bill  was  brought  againft  the  defendants  the  church-  Ratmohd. 

wardens,  and  againft  the  parfon  and  overfeers  and  fe-  *«^'^*if  **,^^ 

^^eral  of  the  inhabitants  of  the  town  of  Hammerfmith^  to  ftay  The  pUmtifPt 

the  ringing  of  the  five  o'clock  bell  of  the  town  of  Hammer^  Semht'ihSrch 

Jmifb,  which  ufuaily  had  been  rung  at  five  of  the  clock  in  the  thatthtfite 

morning  from  Michaehnas  to    Candlenuis,  except  upon  holy-  rvnf  in  tb« 

days,  and  the  twelve  days  at  ©«><,/.  S'h'elfih. 

pUiotiff*  cam* 
^  n  vfTcemeat  itt  writing  with  the  chttfch-frardtnt  und  inhabitMiti  it  a  veftry,  that  the  plaintlflT 
woold  ttt€t  a  cupolo  and  clock  at  the  church »  and  in  coofideration  thereof  the  five  o'clock  beU 
ftottid  00c  Ir  rung  in  the  murniog ;  this  a  good  agretmenc,  and  decreed  to  be  binding  in  equity. 

The  cafe  was,  the  plaintifis  dodor  Martin  and  dame  ^ra- 
ielja  Howard  his  wife  had  a  houfe  at  Hammerfmith  very  near 
the  church,  and  Lady  Howard  being  of  a  fickly  and  weak  con« 
ftitution,  was  much  difturbcd  and  difquieted  by  the  ringing  [  267  J 
^f  this  bell  at  five  of  the  clock  in  the  morning,  and  was  about 
P^ting  with  her  houfe  and  removing  to  another  parifli,  when 
^^  was  intimated  to  hct  on  behalf  of  the  parifli,  that  (he  might 
i>urchafe  her  quiet  at  a  reafonable  fum  to  be  laid  out  for  the 
fc><iicfitof  the  parifti. 

*  Upon  which  it  was  propofed  on  behalf  of  the  plaintHTs, 
'^ixA  they  (hould  build  a  cupolo  to  the  church,  and  ereA  a  clock 
^nd  new  bell,  provided  that  during  the  lives  of  the  plaintiffs 
^nd  of  the  furvivor  of  them,  the  five  o'clock  bell  (hould  not  be 
''^ng ;  and  accordingly,  on  a  Sunday  after  morning  fervice, 
t^ce  was  given  at  the  church  that  the.  veftry  would  meet 
^Pon  the  occafions  of  the  pariih.  In  confequence  of  which 
^cy  did  meet  j  when  this  propofal  was  made  and  agreed  to, 

P  2  and 
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MA«Tiit  ^  and  an  entry  being  made  of  it  in  the  parifh  veftrj-book,  the 
fame  was  figned  by  the  parfon,  church-wardens,  overfecrs, 
and  feveral  of  the  inhabitants  ;  after  which  the  plaintiffs  and 
the  defendants  the  parfon,  church-wardens,  overfcers  and 
fome  other  of  the  inhabitants  executed  articles  reciting  the 
propofal  and  agreement  at  the  veftry,  and  the  plaintiff^  thereby 
covenanted  to  ctc&  a  new  cupolo,  clock  and  bell,  and  the  de- 
fendants on  their  parts  covenanted,  that  the  five  o'clock  bell 
fliould  not  be  rung  during  the  lives  of  the  plaintiff,  or  the  fur- 
Tivor  of  them  ^  after  this  the  plaintiffs  caufed  the  timber  to  be 
brought  into  the  church-yard  for  the  ere£ling  of  the  cupolo, 
which  was  publicly  feen,  and  the  plaintiffs  were  at  the  charge 
of  ereding  the  cupolo,  clock  and  bell,  and  the  five  o'clock 
bell  was  (ilenced  for  about  two  years. 

But  the  defendant  Nuthin  an  ale-houfe  keeper  being  fince  ^ 
chofen  church- warden,  a  new  order  of  veftry  was  obtained  for  -: 
the  ringing  again  of  the  five  o'clock  bell,  which  occafioned  thc^ 
[  268  ]  plaintiffs  to  bring  their  bill  to  injoin  the  ringing  of  this  bell  ^^ 
and  on  motion  Lord  Chancellor  Macclesfield  granted  an  in — 
jundlion  to  ftay  the  ringing  until  the  hearing. 

And  now  the  caufe  came  on  before  the  Lords  Commiffion^ 
ers  Gilbert  and  Raymond^  who  decreed  that  the  injunflio:;.^ 
Ihould  continue  during  the  lives  of  the  plaintiffs  and  the  fucr- 
vivor  of  them  ;  for  that  here  was  a  meritorious  confidcrati(= 
executed  on  the  plaintift'^s  fide;  that  the  church-wardens  we=i  ^ 
a  corporation,  and  might  fell  the  bells  or  filence  them,  r-^ni 
make  a  reafonable  agreement  beneficial  for  the  parifli,  ^mid 
thereby  bind  the  parifliioners  and  their  fucceflbrs  as  alfo  ^Jic 
fucceeding  church-wardens  ;  that  the  ringing  the  five  o'clock 
bell  did  not  feem  to  be  of  any  ufe  to  the  parifh,  tho'  of  veryiZS 
confequence  to  the  plaintiff^  the  Lady  Howard^  and  ample  rer— 
compence  had  been  made  to  the  parifh  by  the  plaintiffs  bothirra 
the  expence  of  the  cupolo,  clock  and  bcll„  and  alfo  of  1500/^^ 
laid  out  in  improving  the  plaintiff"'s  own  houfe,  which  odiCN— ^ 
wife  they  would  have  left ;  and  it  moreover  appearing  that  the  ^ 
majority  and  better  part  of  the  pariffi  continued  willing  to  ' 
abide  by  this  agreement  and  protefted  againft  the  new  order, 

The  Court  thereupon  decreed  an  injunAion  againft  the 
ringing  of  this  five  o'clock  bell  accordingly. 
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—  vcrfus  Bromley.  Cafe  68. 

^  Was  Indebted  to  B.  who  out-law*d  j4,  and  C.  having  Lord  Com* 

-" •  goods  of  J.  in  his  hands,  B.  brings  a  bill  againft  C.  to  ".',^^V«t. 

difcover  what  goods  of  ^.  C.  had  in  his  hands ;  C  demurs  in  A.  is  ioJcbtea 

regard  B.  docs  not  fhew  any  title  to  thefe  goods ;  and  in  fup-  u,^^' a.  and"c. 

port  of  the  demurrer  it  was  urged  that  by  the  bill  it  did  not  h»vinj  goodt  of 

appear  that  B.  the  plaintiff  had  any  grant  of  thefe  goods,  or  of  haindt,  B.  brings 

the  debt  from  the  Crown,  until  which  grant  the  property  re-  J^^]|f^^"*  ^' 

mained  in  the  Crown  in  confequence  of  the  outlawry.  whateoodtofA. 

C.  has  in  hit 
bands»  C.  mt^  dennr,  for  that  B.  malces  no  title  to  the  goods  as  having  no  grant  from  the  Crown  | 
alfo  for  that  the  Attorney  General  ought  to  b*  a  party. 

On  the  contrary  I  infifted  that  it  was  proper  to  know  what 
thefe  goods  were  and  the  value  of  them,  before  the  party  took 
out  fuch  grant,  the  expence  of  it  being  confidcrable ;  and  that 
in  the  mean  time  the  Crown  was  but  as  a  truftee  for  the  plain- 
tiff who  was  at  the  expence  of  the  outlawry. 

But  by  Lord  Commiflioner  G liberty  the  Crown  is  not  a  r  270  1 
truftee  for  the  plaintiff,  but  it  is  merely  out  of  grace  that  the 
King  m;:kes  fuch  grant  of  the  goods  of  perlbns  outlawed  to  the 
plaintiffs  who  have  no  manner  of  right  in  thefe  goods,  until 
the  grant  obtained  from  the  Crown,  fo  tliat  the  plaintiff 
comes  too  foon,  it  being  before  he  has  any  title. 

Wherefore  allow  the   demurrer ;   alfo  the   (a)  Attorney    W  ^*^^  ▼«'•  »• 
General  ought  to  be  a  party  to  fuch  bill.  rui  w!ftai,  "^'^ 
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Cafe  69.  James  verfus  Greaves, 

Lord  Com-  ,  »rr  0^ 

miffioner  T  N  this  caufc  it  was  faid  by  Lord  Q)mmimoner  Jekyll  that 

ji«Ti.t.  Ji^  there  was  a  difference  betwixt  a  deed  and  a  will  gained 

twlxt^t demand  ^^^^  *  "wt^  man  and  upon  mif-reprefentation  or  fraud  ;  for 

a  wili  gained  if  a  nutll  be  gained  from  a  weak  man,  and  by  falfe  reprefenta-- 

^lAyftad  upon  tion,  this  is  (^7)  not  a  fuffictent  reafon  to  fet  it  afide  in  equity, 

J  lujfiffre/cnti-  ^8  was  determined  in  the  cafe  of  the  late  Duke  of  Newcqfile\ 

tion  \  fcquity  *^ 

will  fet  afide  the  Will  betwixt  Lord  Thanet  and  Iiord  Qare^  and  in  the  cafe  of 

SS^r*!"'"'"'^''  iMw/  and  Roberts ;  but  where  a  deed  (which  is  not  rcvoca, 

(«)  Vide  I  vol.  ble  as  a  will)  is  gained  from  a  weak  man  upon  a  mifreprcfen- 

•  TracT^contri*  ^^^^'^  ^"^  without  any  valuable  confidcration,  the  fame  ought 
to  be  fet  afide  in  equity  (i)« 


(1)  Vide  Bemtetty.  Vade^  2  Atk.  324. 


Cafe  70.  Feltham  verfus  Feltham. 

I«tedt  Com* 

sniffionert  #^  N  E  having  feveral  daughters  and  being  feifed  in  fee  of 

CiiiiitT.  ^^  lands,  by  will  charges  the  premifles  with  the  payment 

SeL  Ca.  in  of  his  daughter's  portions,  loooA  a-piece  to  each  daughter  at 

Cha.  15.  her  age  of  twenty-two  years  or  marriage  which  (hould  firll 

646%! .*ii.  '  happen,  and  if  any  of  his  faid  daughters  fhould  die  before  her 

One  hut  fetcral  portion  became  payable,  the  fhare  of  her  fo  dyinj?  to  po  to  the 

daughter*,  and       J.       .  r   /  >  /      6         6 

|>eing  feifed  in        lUrVlVOrS. 

ipc  charges  his 

lands  with  ipcoT.  a-picce  to  his  daughters  payable  at  22  or  marriige;  and  if  any  die,  then  to  th^ 

furvivors,  but  no  time  limited  when  the  additional  portion  Ihould  be  paid  to  the  furyiving  daughters. 

If  one  dies  unmarried  before  twenty-two,  the  additional  portion  (hall  not  be  paid  to  the  fitrviring 

4»y|hters  until  the  deceafed  daughter  ihould  have  come  to  twenty-two. 

One  of  the  daughters  dies  before  twcnty^two  or  marriage, 
and  another  of  dhe  daughters  attains  twenty-two  years  of  age. 

Infilled  that  there  being  no  time  appointed  when  the  portion 
accruing  by  furvivorOiip  (hould  be  paid^  it  ought  to  he  paid 
prefently. 

Lords  Jekyll  and  Gilbert :  This  portion  arifes  out  of  lands, 
ynd  it  would  be  an  hardfhip  on  the  heir  (whom  equity  favours) 
to  make  it  payable  before  the  time  it  was  intended. 

Now 
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^^ow  there  can  be  no  reafon  to  make  the  additional  portion  Txlt»am  «, 
Payable  before  the  original  one,  wherefore,  as  the  heir  is  to 
fiifFcr  by  the  raifing  of  thefe  portions,  it  may  reafonably  be 
prcfumed  in  favour  of  him,  that  the  teftator  might  compute 
^itJiin  what  time  they  might  b«  paid,  fo  that  this  additional 
porton  fliall  not  be  paid  before  fuch  time  as  the  daughter  to 
^liom  it  was  given  fliould  have  come  to  the  age  of  twenty-  [  272  3 
^^^o  years  if  Ihc  had  lived  (i), 

And  (as  I  underftood  J  the  Court  alfo  declared  that  the  other 
^^  lighters  (hould  not  have  their  fliarcsof  the  portion  fo  accru- 
"^"^g  by  fur^Ivorlhip,  until  they  refpeftivcly  (hould  have  attain- 
^<i  their  age  of  twenty-two  or  be  married,  it  not  being  the 
^^^tention  of  the  teftator  to  truft  any  of  his  daughters  with 
^Heir  portions  until  twenty-two  or  marriage  (2). 

( 1 )  Vide  Lamnefy  v,  JVtUiams^  pofl.  the  eldcft  daughter  appears  to  have  beea 
^80.  the  only  plaintiff,  and  the  Ton  (who  was 

(2)  But  this  fccond  point  coald  not  executor  and  reilduary  legatee)  the  only 
llave  been  determitudm  the  caufej  as  defendant.  Reg.  Lib.  A.  1724.  fol.  292, 


Samuel  Cox  and  Hannah  ^ 

his  Wife,  and  Elizabeth  i  Plaintiffs  j  Cafe  tu 

Belitha,  J 

Lords  Con- 
mi  flionert 

William  Belitha  Executor  ?  ^  r    j  j«icyli  aoa 

ofhis  Father  Edward     p^fendant  o,c„„. 

T?  Dtuard  Belitha  who  was  a  freeman  of  London,  had  two    ^J'^'  ^*'  ^^ 
_fl^  '  269.  pi.  11,23. 

daughters,  viz,  Hannah  and  Elizabeth^  and  one  fon  the    270.  pi.  15,  26, 
defendant  JVilliam.  1\^mZ?s!1\. 

tber  the  child  of 
tfreeman  of  London,  upon  receiving  a  fuicible  portion,  may  releafe  to  hit  father  his  orphanjee  part  j 
jctif  (he  child  or  the  hulband  of  fuch  child  covenjntf  to  releafe  lo  the  cxecuton  after  the  ficemaA*! 
dcichf  liiia  ii  gucd,  and  equity  will  execute  the  covenant. 

The  plaintiff  Cox  married  the  eldeft  daughter  the  plaintiff 
Hannahi  without  tlie  confent  of  her  father,  however  after  the 
marriage  the  father  Belitha  gave  a  portion  to  his  faid  daughter 
of  4000/.  1400/.  in  money,  and  the  reft  in  a  leafehold  and 
freehold  eftate,  which  was  fettled  by  the  confent  of  the  hut 
band  for  the  feparatc  ufe  of  the  wife,  and  afterwards  to  her 

P  4  children, 
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qw  «.  children,  and  thereupon  the  plaintiff  Cote  the  hu(band  re* 
leafed  to  his  father-in-law  Belitba^  <*  all  his  right  and  intereil 
r  273  ]  **  which  he  had  or  might  have  to  any  part  of  his  perfonal 
'*  eftateby  virtue  of  the  cuftom  of  the  city  ot London  or  other- 
^  wife,  except  fuch  part  as  his  father-in-law  (hould  give  to 
**  him  or  his  wife  by  wjll  or  otherwjfe;'*  and  by  the  faid  deed 
of  releafe  the  plaintiff  Cox  covenanted  at  any  time  after  the 
deceafe  of  his  fathet-in-law  Belitba,  to  do  any  further  a£l 
'<  for  the  releafing  of  any  right  which  he  might  have  by  the 
^<  cuftom  of  London^  to  the  executors  or  admlniftratprs  of  the 
w  fi^id  Edward  Belitha  the  father/* 

Ohj.  The  intcreft  which  a  child  has  in  the  orphaiiage  part 
by  the  cuftom  of  London^  is  a  mere  contingency,  and  no  prep 
fent  right ;  confequ«*ntly  it  can  no  more  be  releafed,  than  an 
heir  may  releafe  before  his  father's  death  his  right  to  his  fa-» 
Cher's  real  eftate. 

Neverthclefs  the  Court  feemed  inclined  to  think  that  |hc  rf  i* 
leafe  being  for  a  valuable  confiderationi  purported  an  agree* 
ment  to  quit  the  right  to  the  orphanage  part,  and  to  be  bind- 
ing ( i )  in  equity ;  but  thoug^i  this  might  not  be  fo  clear,  yot 
where  the  hufband  for  a  valuable  conCderation  had  covenant- 
ed thereafter  to  releafe  the  faid  future  right,  and  the  defend- 
ant having  brought  a  crofs  bill  to  compel  the  plaintiff  in  the 
original  caufe  to  make  fuch  releafe  to  him,  as  executor  to  the 
freeman,  and  it  being  in  proof  that  the  executor  had  before 
the  bringing  the  faid  fuit  tjcndered  fuch  releafe,  and  that  the 
fon-in-law  bad  refufed  to  execute  it,  the  Court  decreed  a  fpc- 
cific  performance  of  the  covenant  by  executing  the  faid  releafe? 
to  the  executor  of  the  freeman^ 


C?74  3 


2dlyi  The  Court  held,  that  where  a  daughter  was  advanced 
in  part,  and  the  freeman  the  father  had  fettled  fome  leafcbold 
eftate  to  the  feparate  ufe  of  tlie  daughter  the  feme  covert,  this 
ought  to  be  brought  into  hotchpot,  it  being  in  the  ftrifleft 
fenfe  an  advancement  of  the  child  pro  tanfy. 


(I)  Vide  Bluuden  v.    Barker,   ante     947.      Metcalfe  v.    Ives,    i  Atk.  63^ 
»  y^l.  ^54«    l^fyery.  Salvage,  2  Stra.     Morris  v.  Bdrrom^bs,    i  Atk.  401. 
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^ilj^  It  was  held  that  any  land  of  inheritance  fettled  by  the  ^®*  ^• 
freeman  upon  his  children  is  {a)  not  to  be  called  an  advance- 
ment either  in  part  or  in  the  whole  within  the  cuftom  of  Lon--  inheritance  fee- 
i/jw,  in  regard  lands  of  inheritance  are  not  within  the  cuflom  ^1**^  **y  •  ^^^. 

'  o  man  on  a  chiid^ 

which  aflfefts   only  the  perfonal  eftate  (b)  of  the  freeman ;  no  id^ance- 

fecus  of  a  leafe  for  years ;  but  if  lands  of  inheritance  be  given  ,  jeafe  tor  * 

to  a  child  by  the  freeman  in  bar  of  the  orphanage  part  and  ac-  7**!*^  z^^^^f  ^ 

cepted  as  fuch,  it  will  be  binding,  or  at  leaft  the  child  cannot  unceare  given 

have  both.  «anaJ»anoe. 

snent,  and  in  bar 
U  the  cufton,  and  accepted  as  fucb,  tbii  will  bind  in  equity. 

^hly^  In  this  cafe  the  freeman  had  left  to  his  other  daughter  Tatberbeqaeatli* 

Elixabetb  3500/.  as  a  legacy  by  the  wiU,  but  it  appeared  to  Tau^Jbhirj^i. 

the  Court  that  the  faid  Elizabeth  was  but  a  weak  woman  and  '^^  <on  rweam 

about  forty  years  old  and  not  like  to  marry^  a|id  it  was  pofi-  Jat  hit  far*^ 

tively  fwom  by  the  anfwer  of  the  defendant  the  fon,  that  the  ?",**'•  ^"'^ 

faiher  after  the  making  of  the  will  had  dedrcd  the  defendant  mended  it  t« 

his  fon  to  fccure  an  annuity  of  250/.  per  annum  to  his  fifter  fi({!^/hav€«n 

the  plaindff  Elizabeth  in  fatisfaftion  of  her  legacy  ;  and  ac-  *«nv*^  ^^^  ^^ 

cordingly  Bfizabttb  after  the  death  of  her  father  (in  apublick  d^[^hter  h«*  «u 

maaner  with  the  confent  of  her  relations  and  friends,  by  a  deed  ^^  V'^'  ^  ^ 

#  ,        .  '  orphanage  part 

to  which  the  plaintiff  C^x  and  his  wife  Hapinah  and  the  truftee  by  the  cuftom. 

in  the  father's  will  were  witneffcs)  rcleafed  •  the  faid  legacy  tTt'fktws  "L 

of  ^coo/.  and  all  her  right  to  her  fatlier's  perfonal  eftate  by  ««^/»g«»« 

the  cultom  of  London^   to  the  defendant  her  brother  ;  and  m  then  forty  yean 

confideration  thereof  the  defendant  the  brother  by  mortgage  a^'Jfcftk '  **** 

fccured  an  annuity  of  250/.  per  annum  payable  quarterly  to  »»nuiiyofa5ol 

his  faid  fifter  Elizabeth  free  from  all  taxes.  hji  fi?ter1^  JW« 

of  ber  p»n'ion  | 
the  other  fifter**  hulband  it  witneft  to  the  deed,  aid  the  agreement  made  by  the  conient  cf  fh# 
relativos.    Bill  brought  by  the  other  fifter*t  buiband  to  fet  afiie  thit  agreemenr,  Uidaifled  miA 
cofts* 

And  it  was  now  objefted  by  the  plaintiffs  that  this  annuity     £  ♦275   j 
was  not  of  equal  value  with  the  legacy  j  that  the  fifter  was 
hereby  difubled  from  marrying,  and  that  the  fame  could  be  no 
confideration  for  the  jrelcafing  the  orphanage  part. 

Sedper  Cur*:   It  is  a  very  ill  thing  in  the  pbintiflF  to  en- 
deavour by  a  bill  to  fet  afide  tlwt  deed  which  he  himfclf  before 


{a)  Note  ;  Lands  of  inheritance  given  by  a  father  to  a  yoanger  ion  is  an  td« 
vanccment  within  the  (latute  of  dillribucions.  (b)  See  the  cafes  of  Babbt'mjrm 

$m  y.  Grctrr^'^d,  and  B!unJin  y,  EarLr,  vol.  I. 

fupportcd 


*75 


Cos  «. 

BULITMA* 
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fupported  by  being  a  witnefs  thereto ;  beGdes^  according  to 
the  pofitive  oath  of  the  fon  by  the  anfwer  which  was  read 
(and  OQght  to  be  regarded)  this  was  done  by  the  ion  and  ac* 
cepted  of  by  the  daughter  in  {Hety  to  the  diredtions  of  the  fa* 
ther,  and  out  of  regard  to  his  memory ;  it  was  done  hj  the 
confent  and  privity  of  the  whole  family  and  of  the  truftce  in 
the  father's  will^  as  thought  better  for  tlie  fifter  being  a  weak 
woman  and  not  likely  to  marry,  and  was  plainly  for  the  benefit 
of  the  fifter,  it  being  a  certain  and  plentiful  provi(k>n  to  her 
for  her  life  ;  whert  is  the  money  might  be  bft,  which  fecms 
here  to  be  fought  after  by  Cox  the  brother,  who  probably 
brought  his  fiftor-iii-law  into  this  caufe  in  hopes  of  making 
fome  advantage  of  her.  And  as  to  the  objection  that  the  an^ 
nuity  IS  not  equivalent  to  the  fcgacy ;  it  is  poflible  tl>e  filler 
might  intend  to  be  kin<l  to  her  brother,  betwixt  whom  there 
was  the  confidcxation  of  blood  alone  fufficient  to  raifc  an  ufe 
even  of  a  real  cfcate,  and  the  Court  vrill  not  be  nice  in  weigh- 
ing the  coufit!cration  bet\nxt  brother  and  Cftcr. 

Wherefore  let  tlie  bill  be  difmilTed  and  Cox  Only  pay  the^ 
cofts,  and  let  him  be  decreed  in  the  crofs  cau(e  to  releafe  his^^ 
right  to  the  cuftoniary  part  in  purfuance  of  the  covenant,  aiuE>. 
to  pay  cofcs  there  alfo. 


Cafc^ 


Jennings  vcrfi4s  Looks,  &  e  cont\ 

ONE  has  two  fons  Richard  and  TbcmaSy  and  being  fcifo^ 
in  fee  of  the  manor  tof  Blackacre  (which  manor  was  T  ^ 
mortgage)  makes  his  will  thereby  devifmg  icoo/.  to  h^ 
younger  fon  Tbonias  (being  then  about  a  year  old)  to  be  ps^s-  « 
to  him  when  he  fhould  h  ive  arrived  at  liis  age  of  twenty-or»  -^ 
out  of  the  manor  of  Blachactey  with  a  power  to  die  cxecu-  ^K^ 
by  felling  of  timber  growing  on  the  eftatc  to  raifc  fuch  monmr-  li 
as  his  perfonal  eftate  (hould  fall  (hort  of,  for  the  payment:^rr  Oi 
his  debts  and  legacies. 

land  and  not 

go  to  the  ezscator.  So  if  I  devrfe  a  portion  to  a  child  nut  of  land  payable  at  twenty-on^,  and  the 
chilJ  dies  before  twenty  one,  the  portion  (hali  fiiilc.  Alfo  the  portion  (ball  fmk  as  well  for  tf/ie 
Wneftt  of  the  hatrcs  fadhis  as  of  the  hseres  natu?.  So  iho'  the  money  given  to  the  child  be  not  ^a%'4 
to  be  for  a  portion,  if  ic  appears  to  be  (b  in  hCi.  It  by  the  will  the  portion  be  given  out  of  a  C^e-aal 
tfid  perfonal  aDate  payable  to  the  child  at  twenty-one,  and  the  child  dies  before  twenty- one,  cfica 
fo  much  as  will  arife  out  of  the  perfonal  eftatc  ihall  go^t^  the  exccucor  or  adxnlaift.'ator»  but  %iwiw  ^ 
would  aiiie  out  of  the  land  muft  fiik. 


2. 


lords  CoffiiBiT- 
,6oners  Jbxtll 
'•a4  C>LBXaT. 

If  I  fecure  z 
porcion  ti>  a 
ckUd  by  deed 
payable  at  twen- 
t)-one  o»t  of 
land,  and  the 
child  dies  be- 
fore c  went] -one 
the  portion  fliall 
fink  in:o  the 
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The  younger  fon  Thomas  dies  about  the  age  of  two  years,    Jennings  v. 
'^dthecldcft  foa  dies  about  the  age  of  fix,  upon  which  the 
Aatc  comes  to  the  uncle,  and  the  mother  having  adminiftred 
H>tbe  younger  fon  claims  the  loco/.  legacy. 

Againft  which  it  was  objefted,  that  this  icoo/.  being 
^trged  upon  lands,  and  bfing  alfo  for  a  child's  portion,  tho* 
»ot  by  exprefs  words  mentioned  to  be  for  a  portion,  yet  the 
fsiSt  appearing  to  be  fo,  and  the  child  dying  before  fuch  por- 
Hon  became  payable,  it  ouglit  to  fink  in  the  land,  and  not  to 
go  to  the  adminiftratrix  of  the  child,  for  which  purpofe  tlie  [  ^77  1 
cafe  of  {a)  Poulet  verfus  PouUt  was  cited.  I'Ver^!"^^ 

On  the  other  fide  it  was  anfwered,  that  tlio'  it  might  be  a    ^*'* 
true  rule  that  where  a  portion  is  fecured  by  a  deed  out  of  land 
for  a  child^  and  the  child  dies  before  the  day  of  payment,  fuch 
portion  fliall  fink  into  the  land  for  the  benefit  of  the  heir  ;  yet 
*t  wasotherwife  in  cafe  of  a  ivilly  and  that  in  the  principal  cafe 
ty  the  wording  of  the  will,    this  i  ooo  /.  was  debit uvi  hi  pra- 
J^nti  iho^  foivendum  infuturo^  for  the  bcqueft  is  immediate^  vl%. 
I  do  give  my  fecond  fon  Thomas  looo  /.  and  the  future  time  is 
C^j  annexed  only  to  tlie  payment  and  not  to  the  legacy.  Other-    (*)  Vide  Salk. 
"Wife  where  I  give  a  legacy  to  J.  S.  at  twenty-one,  for  here    pieced.  U  Chm. 
^lic  time  being  annexed  to  the  legacy  itfclf,  if  J.  S.  dies  be-    5^7- 
Core  twenty-one,  it  cannot  go  to  his  executors. 

Lord  Commifiioner  Jekyl/ :  It  was  determined  about  the 
latter  end  of  Lord  Sommers's  time  in  the  cafe  of  (r)  TaUs  and  (0aVcrn.4i€. 
^ettipiacey  that  where  one  by  will  gave  a  portion  to  a  child  out  ,^o. 
of  a  real  eftate,  payable  at  a  future  time,  and  the  child  died 
before  that  time,  the  portion  (hould  fink  5  nay  that  it  (hould 
fink  as  well  for  the  benefit  of  f  an  hares  faBus  as  of  an 
harts  fiattiSy  for  the  former  is  fubftituted  by  the  teftator  in  the 
place  of  tlie  latter  5  and  the  true  reafon  is,  that  the  legacy  be* 
ing  given  as  a  portion,  when  the  child  dies  before  the  portiod 
is  payable,  there  is  no  occafion  for  it,  and  equity  will  not 
countenance  the  loading  of  an  heir  for  the  benefit  oi  an  adini- 
Hiftra^or  (i}t 

Then 


f  So  an  hxreifaHtis  is  intitled  to  have  the  perfunal  edcte  applied  in  exonera- 
tion of  the  real  ellatc  as  well  as  th?  hicns  tuuusn     Prcced.  in  Chan.  2. 

(1)  The  Court  declared  "  that  it  wras  *'  the  fum  of  looo/.  dcviffd  to  Tif^mas 
^  '  BC^  the  intcniion  of  the  tellator,  that    *'  JefiMJh'£s,{tiQ*jLld  be  raiicd^  in  caic  the 

•Maid 
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jtiTKinst  v^     Then  it  was  objected  that  tho'  dib  might  be  trae  as  to  a 
portion  ^en  out  of  a  real  eftate>  yet  hete  the  legacy  was  a 


.charge  alfo  upon  the  perfonal  eftate^  and  therefore  (it 
£ud]  that  if  the  real  eitatewas  not  fofficient  for  the  payment 
of  the  £ud  legacy,  yet  theperfonaleftatefhould  be  liable;  and 
that  tUs  vas  the  plainer  from  the  executor's  being  impowered 
to  fell  timber  for  the  payment  of  fuch  of  the  kgaciei^  as  the 
peribn;^  eftate  was  not  fufficient  to  pay. 

Cur^:  This  mufl:  be  intended  ftkch  of  the  legades  as  the 
perfonal  eftate  was  liable  to  pay,  it  is  true  were  the  legacy 
chargeable  on  the  perfonal  as  well  as  real  eftate,  then  fb  much 
thereof  as  the  perfonal  eftate  would  extend  to  pay,  fhould  go 
to  the  executors  or  adminiftrators  of  the  child,  but  tlus  is  a 
charge  only  upon  the  land  (i). 

^dljf  It  was  contended  that  the  guardian  of  the  fon  who 
was  in  pofleflxon  ought  out  of  the  profits  to  hare  kept  down 
the  intereft  of  the  mortgage,  like  the  cafe  where  a  man  mort- 
gages land  and  devifes  to  A.  for  life,  remainder  to  B.  in  fee, 
A.  muft  keep  down  the  intereft. 

Cur*:  That  is  not  like  the  prefcnt  cafe ;  for  in  die  cafe  cited, 
%  third  perfon  the  remainder-man  and  one  not  claiming  under 
the  tenant  for  life,  would  fufFer  by  non-payment  of  intereft  ; 
otherwife  here,  where  the  fon  was  intitled  to  the  whole  fee- 
fimple,  and  might  when  of  age  charge  or  alien  the  whole ;  and 
if  a  devifee  in  fee  of  a  mortgaged  eftate  be  of  age,^and  fufters 
the  intereft  to  grow  greatly  in  arrear,  his  executor  Ihall  not  be 
t  179  ]  bound  out  of  the  rents  to  keep  down  the  fame  ^  but  this  being 
in  the  cafe  of  an  infant  and  a  guardian,  it  would  be  a  great 
inconvenience,  if  the  guardian  might  ruin  the  inheritance 
(which  it  i»  his  duty  to  preferve)  by  letting  the  intereft  run 


•*  faid  Thomas  (hory  die  before  he  at-  '*  titled  to  the  eftate  after  payment  of 

•' itined  hisaeeoizi   years,  and  the  **  the   teftator's  debts  and   legacies.'* 

•*  faid  Thwias  yemiingj  dying  before  he  Reg.  Lib*  A.  1724.  fol.  $z^. 
••  attained  that  age,  the  faid  legacy  of  f  i)  Vide  Duke  of  Cban^ot  v.  Tallo/, 


**  1000/,  falls  inro  the  inheritance  for       poft.  609. 
«« the  benefit  of  fuch  perfon-  as  is  in* 


on 
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^  tad  this  to  increafe  ( i )  the  perfonal  eftate,  which  (poffibl]r)    Jckm i«ot  «. 
^  may  be  in  expectation  of;  wherefore  let  the  faid  guardian 
^Us  executor  (in  cafe  of  his  death)  anfwer  the  intereft  out 
of  the  profits* 

Note ;  Lard  Commiffioner  JekyU  iald,  he  took  diis  to  be  a 
tiew  cafe,  and  wondered  it  had  not  been  before  determined. 


(1)  Goardiam  cannot  chaage  Che    ibne  aft  manifefily  for  the  infant^  ad* 
of  the  infaat's  eftatei  anleft  by    vantage*  Tuilk  v«  Tiiilit^  Amb.  3701. 


C  28o  ]  D  E 

Term-    S*  Trinitatis,  1725, 


Cife  73.  Barker  vtrfus  Giles • 

lord  Ckiacetlor  ^^  N  E  dcvifes  his  lands  tO  be  fold  for  payment   of  debu 

Kmc.  y^  ^^^  legacies,  and  the  furplus  of  the  money  arifing  from 

Sel.  C«.  in  Cha-  thc  fale  to  be  laid  out  in  lands,  and  to  be  fettled  to  the  ufe  of 

9  Mod.  157.  the  teftator's  two  nephews  Jerome  and  Robert  Barker^  arid  the 

«6?  pU^iif  ***  furvivors  and  furvivor  of  them,  and  their  heirs  and  afligns  for 

Adev:feofiandi  ever,  cnuallv  to  be  divided  between  them  fliarc   and  ihare 

to -^.  and  5.  and       ,., 

the  furvivor  of       allke» 

them  and   their 

heirs,  caually  to  be  divided  betwixt  them  (hare  and   (hare   alike;  ^.  and  £.  ire}ointenants  for       -^^ 

their  iives^  and  have  fevcral  inheritances. 

'Jerome  Barker  one  of  the  devifces  and  nephews  of  thc  tefta*^..^ 
tor  dies  in  the  teftator's  life-time,  and  then  thc  tcftator  dicfe^>^ 
leaving  Pate/:>j>e  wife  oi  John  Blake  his  heir  at  law. 

Thc  queftion  was,  what  fliould  become  of  thc  dcvifee  JfronEK^^^ 
Barker  the  nephew's  moiety,  whether  it  fliould  defccnd  as  ^^ 
lapfed  dcvifc  and  undifpofcd  of  to  the  teftator's  heir  at  la^^^-^jg^^ 
or  go  to  thc  fiirvivini^-  nephew  and  dcvifee  thc  plaintifFvR^fea^  ^ 
Barker* 

£  281   3  Tills   caufe  was  arj^ued  before  thc  Lords  Commiffion*  ^-x- 1 

GUley:  and  Ri^ymond^  who  iiot  agreeing,  adjourned  it  over  -^r  ^t 
a  cafe  of  diiliculty,  and  fo  it  was  thc  firft  caufc  that  came  ~  -^  ^ 
before  Lord  Chancellor  King. 

And  it  was  agreed  that  money  direfted  by  will  or  arri        cfe 

to  be  laid  out  in  land  fliould  be  taken  as  land,  wherefore  it       w^j 

the  fame  tiling  in  this  cafe  as  if  thc  devife  had  been  of  Tsmd 

Cf)Seethetafc    j^f^If  (a). 
of  Legate  v.  ^    ' 

9ewelj  vol.  I* 

!;•  But  on  one  fide   it  was  argued  that  if  Jerome  Barker   tl^<^ 

nephew  and  dcvifee  had  furvived  the  tcftator,  he  would  ba'^c 
been  tenant  in  common  in  fee,  and  not  jointenant  with  tl  ^c 
otlier  dcvifee  Robert  Barter^ 

2  T*:^*^ 
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That  jointenancj  was  an  odious  tide  in  equityi  there  b^ng      Ba«««  t  ^. 
^  resdbn  dial  becaufe  a  man  lived  longeft,  and  had  the  bet- 
^^coaftitimoa,  therefore  he  fliould  be  indded  to  the  whole 

That  the  intention  of  this  will  was  to  provide  not  only  for 

^e  teftator's  two  nephews  perfonally,  but  aUb  for  their  pofte- 

^  I  that  die  words  [equally  to  be  divided]  were  tantamount 

^th  laying,  ^  I  devife  my  lands  to  my  two  nephews  in  equal 

*'  parts  ;*'  or  the  fame  thing  as  to  fay  i^  tnoietus^  vhu  one 

'i^iety  to  one  and  the  other  moiety  to  the  other,  which  is  an 

.   ^prefs  tenancy  in  common  <nreated  by  the  mod  proper  words 

^Qv*  that  pttipofe  ;  and  to  this  Lord  Commiflioner  Gilbert  had 

Agreed.     See  aifo  Lit.  Tenures^  fcH.  298.  and  the  cafe  of 

'Aj^and  CriumuJ/f  l  Sali.  226.  and  3  Lev.  373*  in  poiiU* 

Then  taking  it  that  the  nephews  of  the  faid  teftator  would 
I^avie  been  tenants  in  common,  it  was  plain  that  upon  one  of      I  22^  1 
^hefe  two  devifees  dying  in  tlie  teftator's  life-time,  his  diare 
l^^came  as  a  void  devife,  and  lapfcd  to  the  tcilator's  heir  at 
^^m  as  aneftate  undifpofed  of  by  the  will* 

On  die  other  fide  it  was  urged,  that  the  words  [equally  to 
t>e  divided]  and  [ihare  and  (hare  alike]  were  but  an  implied 
^^sancy  in  common  in  a  will ;  and  would  not  make  a  tenancy 
^si^  common  in  a  deed;  and  that  it  was  for  forae   time  a  (a)    (0  ^«etlT9ct& 
^Hefiion  whether  they  would  make  a  tenancy  in  common  even    wig^,7o*.\. 
••**a  Willi  but  ftill  as  it  was  but  an  implied  tenancy  in  com-   **'/"q'***J 
*lEaon^  the  word  [furvivor]  creadng  an  exprefs  jointenancy   v.  BulL 
^touft  prevail  and  take  place,  for  which  were  cited  2  Ro^  Ahr. 
S>o«  pL  5*  and  Sij^n  an*  in  point;  and  that  it  would  be 
^gainft  the  rules  of  expofition  to  rejeA  words  in  a  will,  efpe« 
^^ially  ib  Cgnificant  a  word  zs  furvivor  was. 

But  to  this  it  was  replied,  that  fome  words  mud  be  rcjefted 
either  way,  and  there  would  be  a  neceffity  to  rejcft  more  upon 
tic  other  conitruftion  to  make  it  a  jointenancy;  for  then  the 
"Voids  [equally  to  be  divided]  [and  fliarc  and  (hare  alike]  mud 
^go  for  nothing;  zndB/iJet  and  CranweU's  c^fe  was  much 
^itA  upon  as  being  th-  la  ft  lefolution  in  which  the  former 
^^  in  Stylts  and  Rdle  were  cited  and  confidered. 


(1)  Oa  this  fttbjeiSl,  vide  Stajtkt  v.  Matarice,  7  Bro.  P.  C  40. 
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Biiiriitf.  Lord  Chancellor :  It  is  a  certain  rule*  in  the  cxpofition  of 

wills  efpecially,  that  every  word  (hall  have  its  eflc£l,  and  not 
be  rejefled  if  any  conftruAion  can  poffibly  be  pnt  upon  it ; 
and  here  I  think  tlicrc  may ;  the  firft  part  of  the<levife  being 
to  two  and  the'  furvivor  of  them,  makes  them  plainly  jointc- 
nants  for  life,  and  therefore  they  ihall  be  fo  taken  \  and  then, 
C  283  J  as  to  the  next  words  [and  to  their  heirs  equally  to  be  divided 
between  them  ihare  and  fhare  alike]  thefe  are  plainly  word> 
importing  a  tenanc/  in  common,  and  ihall  operate  according- 
ly, fo  as  to  make  them  tenants  in  common  of  the  inhetitance, 
by  which  conftruOion  of  the  will  every  word  takes  tStOt  ; 
wherefore  the  two  nephews  would  have  been  jointenants  for 
life,  with  feveral  inheritances  to  them  in  common  :  but  oner 
of  them  dying  in  the  life  of  the  teftator,  by  that  means  the 
furviving  nephew  becomes  intitlcd  to  the  whole  for  life  \  and 
the  inheritance  being  devifed  in  common,  the  one  moiety 
whereof  having  lapf^d  by  the  death  of  one  of  the  devifees  in  the 
life  of  the  teflator,  for  this  reafon  tho'  the  fur^'iving  nephew 
(hall  have  the  whole  for  his  life,  a  moiety  of  the  inheritance 
expe^nt  upon  the  furviving  nephew's  death  ihall  defcend  to 
the  teftator's  heir  at  hiw,  and  the  other  moiety  of  the  fee  ihaU 
go  to  the  furvivmg  nephew's  heir ;  and  bis  Lordfliip  (aid  that 
if  the  bar  were  not  fatiisficd  with  this  opinion,  he  would  take 
time  to  confider  of  it  until  the  next  morning  \  but  it  feems  his 
Lordfhip  delivered  his  thoughts  with  fo  much  clcarnefs  that 
both  (ides  acquiefced,  and  thereupon  the  caufe  was  decreed 
as  above  (i)« 

This  decree  upon  an  appeal  to  the  Houfe  of  Lords  was 
aiErmed  (a). 

i\)  Vide  Lord  Bind^n  v.  Ear!  of  Suf^  Hill,  3  Burr.  1 88 1 .     mi/an  y.  Bajfj^ 

fdi,  ante,  l  vol.  96.     Haivsy.Haws,  5  Bro.  P.  C.  388. 
3   Atk.  524.  and  I   Vez.    14.  S.  C.        (z)  3  Bro.  P.  C.  297. 
Stones  y.  Hiurtkyg  I  Vcz.  165,    Re/e  v. 

Cafe  74.  Anonymus^ 

Loid  Cbaocellor    

Km*.  T  T  P  O  N  every  bill  of  review  to  reverfe  a  decree  the  plaio- 

On  every  bill  of     V^    tiff  muft  dcpofit  50/,  with  the  regifter,  in  order  to 
«ff  muiid^fit   anfwer  the  cofts  of  the  fuit  to  the  defendant  j  likewife  if  the 

50  U  in  order  to 

MilWcr  cofti,  but  BO  need  of  leave  of  the  court  for  fuch  bill  of  review,  unlets  it  be  founded  upoft 

mtm  matter,  and  then  the  leave  of  the  court  ii  neccifarjr  u  well  is  the  dcpciiuo^  of  50 1. 

biU 
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oitt  of  review  be  brought  to  revcrfe  a  decree  upon  new  mat-  Anonymus. 
^%  2S  upon  a  deed  difcovcred  by  the  plaintiff  fince  the  former 
decree,  in  fuch  cafe  the  plaintiff  in  the  bill  of  review  mufl: 
W  the  leave  of  the  court  for  filing  fuch  bill,  though  there  is 
Jionccd  of  leave  if  the  bill  of  review  be  brought  to  reverfe  a 
<lccrcc  upon  error  appearing  on  the  face  thereof;  but  in  the  • 

prcfent  cafe  the  plaintiff  having  depofited  the  50/.  and  an- 
Mxed  an  affidavit  to  the  bill,  that  the  deed  on  which  the  bill 
of  review  was  founded  did  firft  come  to  the  plaintiff's  know- 
ledge after  the  pronouncing  the  decree,  tlie  court  allowed  the 
biU  .of  review  upon  the  plaintiff's  paying  the  cofls  of  the  de- 
fendant's motion  which  was  to  difmifs  the  bill,  for  that  it  was 
filed  without  the  leave  of  the  court  (i)« 


(i)  Vide  Lord  Bacwi*^  Ordinances,     Gould  v*  Tancred\   2  Atk.  534.    Nonis 
^'xl.  I.  Ld.  HarJwicie'i  order,  2  Atk.     v*  Le  Neve,  3  Atk.  26. 
'59«    Standijif  v.  Radley,  2  Atk.  177. 


T 


Eaft  trrfus  Ryal.  Cafe  j;. 

His  came  upon  exceptions  to  a  decree  made  by  com-  Lord  Chancellor 

miflioners  of  charitable  ufes,  where  the  governors  of  jiEq°Ca.Ab, 

^^  freefchool  of  St.  Olaves  in  Southtvark  joined  in  making  a  '99-  p'-  6- 

"^rig  leafe  for  years  of  fix  houfes  belonging  to  the  fchool  at  charity  iho*  not 

S  /,  per  annum  rent,  whereas  the  houfes  were  worth  50  L  per  «"'''j.y  °^*^°f: 

•*  '  J         ^         ruption  yet  if 

^'*iW/lf.  extremely   ne- 

The  L&rds  Commtfftoners  decreed  the  aflTignee  of  this  leafc  to  coft«.  ' 
'Viirendcr  it  back,  and  ordered  the  leflee  and  the  governors  to 
t^y  70  /.  cofts. 

And  now  Lord  Cbatlcellor  King  affirmed  the  decree  as  to 
^lic  furrendering  the  leafe ;  but  mitigated  the  cofts  by  re- 
ducing them  to  50/.  faying  there  was  no  reafon  that  the 
^liaiity  Ihould  pay  the  cofts  5  on  the  other  hand  it  was  juft, 
that  the  owner  of  the  leafe  who  was  to  have  the  benefit  of     [  285  ] 
tlu  breach  of  ttuft,  fliould  pay  cofts  ;  and  as  to  the  governors, 
though  they  were  to  gain  notliing  by  tliis  and  were  not 
guilty  of  any  corruption^  yet  they  had  been  extremely  negli- 
•  gem  in  their  truft,  for  which  they  ought  to  be  puniflicd  with 
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Cafe  76.  BIdulph  ver/us  Bidulph. 

*o^' ?*'^^'  T  ^^^  Bidulph  as  devifec  of  lands  of  inhcman< 
Bill  by  devifee  A-'  Sir  — — ^  Bidiiiphy  brought  a  bill  in  equity  ag 
S*pra?e«wUU     ^^^  ^^  perpetuate  the  evidence  of  the  will-,  the  d< 

the  heircrcfs-       ^  j^^j.  anfwercd,  and  put  the  plaintifF  to  prove  the  v 

examiiif't  the  . 

pUintiff  *t  wit-     examined  witnefTes  for  that  purpofe,  and  the  heir  on 

to  wlwfc  hU  ^"   ciofs-examined  one  of  the  witnefles  to  difprove  the  \ 

right«  )et  the 

Mr  ihall  have  bis  cods  given  him  on  motion  \  otherwife  if  be  examinei  witneflfet  of  fria 

And  now  the  heir  the  defendant  moved  for  his 
regard  the  plaintifF  the  devifee  had  made  the  like  moi 
a  day  being  given  to  fliew  caufe  why  the  plaintiff  fiii 
pay  cofts,  Mr.  Mead  urged  that  the  defendant  the  he 
not  have  cofts,  becaufe  he  had  put  the  devifee  to  fo 
extraordinary  by  crofs-examining  the  witnefs,  and  th 
could  be  no  reafon  that  the  devifee  (hould  pay  thofe  c 

Lord  Chancellor :  This  is  the  cafe  of  an  heir  diiii 
and  it  is  unreafonable  that  he  (hould  be  at  any  chargi 
eftablifhing  of  that  will  which  is  to  his  own  prejudice 
other  hand  it  is  for  the  advantage  and  benefit  of  th< 
to  prove  and  perpetuate  the  tcftimony  of  this  will  j 
r  286  1  ^^  ^^^^  ^  ^^  liberty  to  afk  queftions  of  the  plaintii 
nefTes,  it  may  be  reafonable  he  (hould  not  have  coft 
he  examines  witnefTes  of  his  own. 

Memorandum^  That  in  the  cafe  of  Angell  and  Brou 
there  was  a  motion  of  the  like  nature,  and  not  long 
cafe  above  reported,  it  was  objefted  that  the  heir  w 
releafe  his  right  to  the  premifTes  ;  to  which  it  was  a 
by  the  court  that  this  was  not  material,  for  that  ftil 
vifee  had  the  fruit  of  his  fuit  and  the  benefit  of  perp 
the  teftimony  of  his  witnefTes  ;  and  that  therefore 
(hould  have  his  cofts,  notwithftanding  his  having  c 
mined  the  plaintifF 's  witnefTes,  and  that  it  was  teafor 
heir  (hould  have  fuch  power  of  crofs-examining,  c 
the  plaintiff  would  be  at  liberty  to  prove  w^hat  he  plea 


t 


( I )  Vide  Wchh  v.  Claverden^  z  Atk.  424.     Berwy  v.  Ejre,^  Atk. 
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Stephenton  verfus  Gardiner  &  al\  Cafe  77. 


A  Bill  was  brought  to  fet  afidc  a  will  relating  to  a  pcrfonal 
cftatc  only,  and  to  ftay  the  probate  thereof,  fetting 
forth  that  the  will  was  gained  by  fraud,  by  mifreprcfenting 
the  plaintiffs  who  were  the  half  brothers  and  fillers  of  the 
teftatrix,  and  alledging  that  the  will  was  falfely  read  to  her, 
and  fetting  forth  divers  inftances  of  fraud  on  the  part  of  the 
defendants  in  procuring  this  will. 

bbition  or  fome  fach  triflliig  matter ; 


L()rd  Chancellor 
King. 

2  £q.  C«.  Ab. 
79.  pi.  3. 
Defendant  hat 
leave  to  pleads 
aafwf  r^uid  de« 
mvr,  but  not  c« 
demur  alone. 
The  defendant 
demurs  and  anP* 
wert  only  bf 
denying  com* 
Aemorrer  fee  aiidc. 


The  defendants  (two  of  which  were  the  executors)  had  an 
order  to  plead,  anfwer  and  demur,  but  not  to  demur  alone, 
and  as  to  that  part  of  the  bill  which  fought  to  fet  afide  the  will 
and  to  ftay  the  probate,  they  demurred  to  the  jurifdiftion, 
forafinach  as  upon  the  face  of  the  bill  it  appeared  that  the 
^aintifis  were  improper  to  fue  here,  in  regard  the  fpiritual  r  287  ] 
court  had  the  proper  cognizance  of  wills  relating  to  perfonal  . 
<Aate8,  and  could  determine  fraud  concerning  them ;  and  for 
anfwer  faid  that  they  did  not  know  the  plaintiffs  were  the  half 
brothers  and  fifters  of  the  teftatrix,  and  denied  combination. 

After  which  motions  were  made  before  the  Lords  Com- 
mifiionerft  and  Lord  Chancellor  King  for  an  injundlion,  for 
that  the  demurrer  confeffed  the  fraud,  and  fraud  was  cogni- 
zable in  equity  as  well  as  in  tlie  fpiritual  court. 

Cur^  contra  :  {a)  The  fpiritual  court  has  jurifdiftion  of  fraud  (s)  See  the  cafe 

relating  to  a  will  of  perfonal  eftate,  and  can  examine  the  BcSe'"?©"^ 

parties  by  way  of  allegation  touching  this  fraud,  and  if  the  3^9* 

will  was  falfely  read  to  the  teftatrix  then  it  is  not  her  will,  deny  an  injunc- 

So  deny  the  injunftion.  ^^^.r^fct 

afide  a  will  of 
perfonal  eftaU  for  fraud. 

But  afterwards  it  was  moved,  that  the  defendants  had  not 
complied  with  the  order,  for  they  ought  not  to  have  demurred 
alone,  and  this  in  effeft  was  demurring  alone  ;  for  denying 
combination  was  nothing ;  and  faying  that  they  did  not  know 
the  plaintiffs  were  half  brother  and  fifter  was  immaterial,  and 
in  effe£t  no  anfwer.  « 

Q^a  Whcrt- 
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STKrnzM-  Wherefore  for  this  reafon  the  demurrer  on  motion  w 

charged,  as  not  complying  witli  th( 
ng  in  effeft  a  demurrer  only  ( i  )• 


GabdinVr.      charged,  as  not  complying  witli  the  order  of  the  Court, 


(i)  So,  Let  V.  Pafcocy  I  Bro.  Cha.  Rep.  78. 
[  288  ] 

Cafe  78.  Shepherd  verfas  Beecher. 

Lord  Chancellor 

Kino.  ri^  H  E  plaintiff  placed   his    fon  an  apprentice  for 

S«l.  Ca.  in  Cha,  \^     years  with  the  defendant  who  was  a  merchant  a 

%  £q.  Ca.  Ab.  tol^  and  was  bound  in  a  bond  of  1000  /•  penalty  for  hi 

|"h/r';:'bind-  fidelity. 

log  his  fon  ap- 
prentice gives  a  band  for  1000 1,  for  hit  Ton's  fidelity,  the  fon  imbez/ls  100 1,  which  the  fat 
but  defires  the  mafter  not  to  troft  his  fon  any  more  with  the  cafli,  the  mafter  does  tiof^  the  a 
again  with  the  calh,  and  is  negligent  in  calliag  him  to  account,  the  fon  imbesih  f  000  I.  m 
father  ii  iiible^  but  not  to  anfwer  more  in  the  whole  than  1000  K  lAcloding  the  firft  zooh 

The  fon  was  bound  an  apprentice  in  1712,  and  in  17; 
beziled  203  /.  of  the  matter's  ca(h,  of  which  the  maftc 
notice  to  the  plaintiiF  the  father  demanding  the  monr 
the  father  paid  this  203  /.  to  tlie  defendant  the  mafter, 
the  fame  time  fent  him  a  letter,  d^firing,  that  fmce  the  a] 
tice  had  been  fo  ill  a  manager  of  the  cafli,  he  (the  n 
would  not  for  the  future  trufl  the  apprentice  with  anj 
at  leaft  tliat  he  would  do  it  very  fparingly. 

However,  the  mafter  having  no  other  apprentice,  and 
a  great  dealer  in  the  receiving  and  returning  of  mone^ 
continued  to  intruft  the  plaintiff' 's  fon  with  the  receiving 
cafli ;  and  about  a  year  after  called  upon  the  apprenti 
his  accounts,  when  the  apprentice  in  ftating  the  accou 
peared  to  be  indebted  upon  the  ballance  300  /.  but  faid  I 
bills  fufficient  to  anfwer  tliis,  tho'  he  did  not  produce 
nor  did  the  mafter  make  up  the  account  with  tlie  appn 
until  near  two  years  after  the  expiration  of  the  apprenti< 
and  during  that  time  got  the  apprentice  to  fign  a  memora 
whereby  he  acknowledged  he  had  imbeziled  2750  /. 
matter's  cafli. 

f  280  ]  The  apprenticcfliip  expired  the  1 2th  of  iv^rr/^rry  1 7 1 

the  memorandum  figned  by  tlie  apprentice  confciiing  tl 
imbezilment  was  dated  24  Feb.  17 19,  but  tlic  apprenti( 

con 
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continued  with  the  maftcr,  and  the  mafter  gave  no  notice  of  Shiphihd  v, 
this  imbezilment  until  about  the  middle  of  July  1721,  and  the 
defendant  the  mafter  putting  this  1000/.  bond  in  fuit  aguinft 
tlie  father,  the  latter  brought  his  bill  in  equity  to  be  relieved 
again  ft  the  bond. 

Objecl  -d  for  the  plaintiff,  here  has  been  an  apparent  and 
grc  fs  ncgiccl  in  the  maftcr,  who,  after  he  had  difcovered  the 
diftion*.  n.y  of  the  apprentice,  and  after  the  father  had  fatisfied 
him  for  the  firft  imbezilment,  being  203  /.  after  the  father  had 
fen:  a  letter  of  caution  to  the  mafter,  defiring  for  the  future 
that  he  would  not  truft  the  appremice  witli  the  cafli,  and  when 
the  mafter  had  in  the  year  17 16  difcovered  the  apprentice  to 
be  indebted  to  the  cafli  300/.  ftill  continued  to  intruft  him 
to  receive  the  cafli,  and  had  been  fo  very  remifs,  as  not  to 
m?.kc  up  his  account,  until  after  the  end  of  the  apprentice- 
fliip,  or  to  make  ;;ay  demand  agairift  the  father  until  near 
two  years  after  that  5  whereas  had  the  maftcr  given  earlier 
notice,  the  father  might  have  called  home  his  fon  and  pre\'eiit* 
cd  any  further  imbezilment,  wlierefore  the  latter  imbezilment 
being  occaiioned  by  the  mafter's  neglcft,  he  ought  to  be  the 
fuffcrer  thereby ;  at  leaft,  if  the  father  was  to  pay  for  this 
latter  imbezilment,  ftill  the  bond  being  but  in  1000/.  pe- 
nalty, and  the  father  having  pai<l  203  /•  before,  he  ought  not 
to  do  more  than  make  up  the  whole  1 000  /• 

Lord  Chancellor  :  The  father  having  given  this  bond  for  his 
fon's  fidelity,  tho'  there  was  an  imbezirment,  and  tho*  tlie  [  290  ] 
father  fent  this  letter  to  the  mafter  defiring  him  not  to  truft 
the  fon  with  receiving  cafh  any  longer,  yet  the  father  conti- 
nued bound,  and  ought  not  to  have  fatisfied  himfelf  with  fend« 
ing  the  letter  and  taking  no  further  care  of  the  matter,  but 
fliould  have  endeavoured  to  have  made  fomc  end  witli  the 
mafter,  and  to  have  got  up  the  bond  ;  wherefore  he  muft  con- 
tinue liable  to  anfwer  fome  imbezilments,  unlefs  there  fliould 
appear  fraud  in  the  mafter* 

But  at  the  fame  time,  the  father  having  given  his  bond  of 
1000/.  penalty,  feems  to  flicw  his  intention  and  agreement 
to  be,  that  the  utmoft  extent  of  what  he  was  to  anfwer,  was 
but  1000/.  and  having  paid  203  /.  before,  he  ought  only  to 
pay  fo  much  more  as  will  makj  up  the  whole  1000/.  fo  that 
the  203  /.  fliall  be  taken  as  part,  othcrwife  it  might  be  hard ; 

0^3  a« 
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SncrHiiD  «.  28  fuppofing  the  former  imbezilment  had  been  900  /•  amd  had 
been  paid  by  the  father,  in  fuch  cafe  the  father,  inftead  of  an- 
fweringbut  1000/.  muft  have  been  liable  for  1900/. 

To  which  it  was  replied,  that  the  bond  being  forfeited  at 
law,  the  Matter  could  there  recover  the  whole  1000/.  and 
fince  the  fame  would  be  recovered  at  law,  if  the  Matter  had 
really  had  fo  much  of  his  ca(h  imbezilled  by  the  fon,  it  was 
reafonable  that  the  fon's  father  who  was  bound  in  this  bond 
ttiould  pay  the  whole  looo/. 

But  per  Lord  Chancellor :  The  father  feems  to  have  intend- 
ed not  to  make  himfelf  liable  beyond  the  1000/.  and  confider^ 
ing  the  circumftances  of  the  grofs  negle£l  of  the  Matter  \xk 
this  cafe,  and  that  he  thereby  was  partly  the  occaGon  of  this 
lofs,  it  is  reafonable  that  the  203/.  paid  by  the  father  for  the 
fon's  imbezilment  ttiould  be  taken  as  part  of  the  1000/^ 
penalty, 

[  291  ]  Let  the  parties  go  before  the  Matter,  and  let  the  father  pay 

to  the  Matter  what  he  proves  to  have  been  imbezilled  by  the 
fon  during  the  apprenticefliip,  not  exceeding  the  lOoo/. 
penalty  of  the  bond,  but  the  203  /.  already  paid  is  to  be  taken 
as  part  of  that  1 000  /.  fo  that  now  the  father  at  mott  is  to 
pay  797  /.  and  this  being  on  a  rehearing  from  a  decree  by  his 
W  a'  JttJy  {a)  Honour  the  Matter  of  the  Rolls,  fitting  in  Court  for  Lord 

Chdincdlor  Afacc/ejfieldy  who  ordered  that  the  father  ttiould 
pay  the  whole  1000  /.  ii  fo  much  fhould  prove  to  be  imbeziU 
led,  without  any  abatement  for  the  203  /.  before  paid  on  ac- 
count of  the  former  i^abezilment,  let  the  10/.  depofit  be  di- 
vided, the  plaintiflf  having  prevailed  but  in  part  upon  this 
re-hearing. 

Cafe  79.  ^°PP"^  ^^'f"'  Coppin. 

A  younger  bro-  TpRancis  CopptH  the  youugcr  brother  of  the  defendant  John 

h»tiil*g  wntrlft-  Ccppitii  having  been  unfuccefsful  in  the  former  part  of 

ed  to  buy  a  real  his  life  and  contracted  feveral  debts,  and  failed  in  the  world, 

elder  broiher,  and  compounded   his  debts  at  loj.  in  the  pound,  by  the 

makes  hit  will 

charging  hit  eftate  with  great  Irgaciei,  but  the  will  is  attefted  only  by  two  witneffes  ;  afterward^ 
the  teftator  dies  without  ifl*ue,  leaving  his  elder  brother  executor  and  heir  :  the  heir  may  retain 
ou(of  che  aflctt  the  whele  putchaie  •money,  tho*  intitled  again  to  the  land  ai  heir. 

aififtaoc: 
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afliftance  of  his  elder  brother  the  defendant  ^^chn  Coppin  at       Sf/,7/'  ^* 
length  got  an  intercft  in  the  EaJ-India  Company,  who  em- 
ployed him  as  one  of  their  fupercargoes  toPe^fta^  where  having 
gained  a  very  confidcrabJe  perfonal  eftate,  he  wrote  to  his 
elder  brother  to  find  out  a  purchafe  for  him. 

Upon  which  the  defendant  his  elder  brother  propofed  to  fell 
him  an  eftate  of  his  own  2t  Emberton  in  Bucks  for  40CO  /.  and 
the  faid   Francis  Coppin  to  enter  upon  the  prcmifles  as  at 
Michaeimas  1 7 1 8,  which  propofal  by  feveral  fubfequent  letters      [    292    ] 
was  accepted  by  Francis  Coppin. 

Afterwards  Francis  Coppin  made  his  will,  whereby  he  gave 
feveral  confiderablc  legacies,  and  then  came  the  following 
words,  viz.  •*  whatfoever  (hall  remain  in  money,  lands  and 
**  goods,  1  give  the  fame  to  my  brother  John  Coppin^  who 
**  thereout  is  to  pay  what  I  owe  to  my  creditors  at  Aleppo^ 
"  who  have  been  fo  kind  as  to  compound  my  debts  with  me 
"  at  10/.  in  the  pound,  and  they  to  be  paid  without  intereft.'* 
After  which  he  made  the  faid  defendant  John  Coppin  his  exe- 
cutor and  refiduary  legatee,  but  the  will  had  but  two  witneffes, 
and  was  made  beyond  fea  in  the  faid  Fronds  Coppin*^  return 
from  Perfia. , 

The  purchafe  before  agreed  upon  was  in  the  life-time  of 
the  teftator  Francis  executed,  and  the  defendant  John  Coppin 
the  vendor  gave  a  receipt  for  the  4000/.  purchafe-money 
upon  the  back  of  the  purchafe -deed  5  but  he  fwore  that  at  that 
time  nor  any  time  afterwards  he  received  no  part  of  the  pur- 
chafe-money other  than  fuch  fum  as  appeared  on  the  account 
fet  forth  by  him  ;  and  this  feemed  admitted  by  t!ie  letter  of  the 
teftator  Francis  Coppin^  who  died  beyond  fea  in  his  return  from 
Pe<jla  without  wife  or  iflue,  and  leaving  tlie  defendant  John 
Coppin  his  elder  brother  and  heir. 

And  now  three  bills  were  brought ;  one  by  the  legatees 
for  the  recovery  of  their  legacies,  (of  which  the  executor  the 
defendant  John  had  paid  about  a  moiety)  the  faid  legatees  fug- 
gefting,  that  this  purchafe  was  made  by  the  defendant  John 
Coppin  for  his  brother,  in  which  the  defendant  (as  was  ob-. 
jctled)  afled  both  as  vendor  and  vendee,  and  the  deeds  of 
purchafe  having  continued  in  his  hands  to  the  time  of  the  faid  [  293  J 
teftator's  death,  was  a  fraudulent  purdiafip  as  againft  tlie 
legatees* 

0^4  The 
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CorviH  «r.  The  fecond  bill  was  brought  by  the  compounding  crcditoffij 

upon  a  fuggeftion  that  their  demands  being  originally  debts. 
and  what  the  teftator  thought  in  his  confciente  he  was  ftil 
obliged  to  pay,  they  continued  to  be  debts  in  a  confcientioui 
view,  iho'  in  law  releafed,  and  therefore  were  fuperior  in  thcii 
nature  to  legacies,  for  which  reafon  they  prayed  that  theft 
might  have  the  preference  in  paymenti  infiding  further  it  wai 
not  material  that  thofe  debts  wpre  in  law  releafed,  if  the  tef- 
tator  thought  them  debts  in  confcience,  and  would  not  take  tbc 
advantage  of  the  relcafe  made  to  him  by  his  faid  crcditon^, 
which  he  was  not  bound  to  do. 

The  third  bill  was  preferred  by  John  Coppin  the  heir  anc 
executor,  alledging  that  he  had  paid  the  legatees  more  thai 
the  aflcts  would  extend  to  pay,  merely  upon  a  mifreprefenta 
tion  of  the  value  of  tlie  teftator's  perfonal  eftate,  which  ha 
fufFered  uncxpefted  lofles,  and  therefore  infifting,  that  if  ba 
through  importunity  or  klndnefs  to  fcveral  of  the  legatees  ths 
were  his  relations,  had  made  payment  of  legacies  beyond  tl" 
aflfets,  fuch  over-payments  (hould  be  refunded. 

Willi  made  be-  As  to  the  firft  point  (which  was  the  chief  and  of  die  ere^B 
in  England  muft  cic  value)  It  was  urgcd,  that  admitting  the  words  m  the  w— 
thre"whncirc«.  ^^  brands  Coppin  to  have  been  fufficient  to  charge  the  la^ 
with  the  legacies,  yet  there  being  but  two  witncfles  there^ 
the  will  as  to  the  land  mull  be  void,  and  it  made  no  different 
that  the  will  was  made  beyond  fea,  the  fame  being  of  lands 
England^  which  if  they  p.ifs  by  will,  muft  pafs  by  fuch  a  w-  i 
[  294  ]  and  fo  circumftanced  and  attefted,  as  the  laws  of  England  ^ 
quire,  efpecially  it  being  by  an  Engl'ijlmian  born  in  Englm^> 
who  muft  be  prefumed  to  know  the  laws  of  his  own  councrr 
or  if  he  did  not,  igncrantia  juris  non  exatfnt  j  that  as  to  xl 
purchafe,  it  appeared  by  mutual  letters  betwixt  the  tcftjit 
Frnhc'is  Coppin  and  the  defendant  John  Coppin^  that  it  vrSL^ 
con.plcat  one ;  that  the  firft  propofal  came  from  the  teftat  • 
Francis  Coppin  ;  that  the  time  from  which  the  purchafer  vr 
to  receive  the  rents,  and  the  fum  to  be  paid  were  both  fettle- 
and  the  purchafe  fully  agreed  to  and  accepted  by  the  teitafe^ 
Francis  \  tliat  the  tenants  had  notice  of  their  having  a  nc5 
landlord,  that  the  defendant  John  Coppin  being  applied  to  l 
others  to  fell  the  eftate  to  them,  had  refufcd,  declaring  he  Ks 
fold  it  to  another,  and  tho*  the  defendant  John  Coppin  did  co"^ 
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dfloc  after  this  falc  to  receive  the  rents  as  formerly,  yet  that      Co»»ih  v. 
jippeared  by  one  of  Francis  Coppin  the  teftator'.s  letters  to  have 
been  done  at  the  requeft  of  the  faid  Francis  the  teftator,  who 
dtfired  die  defendant  to  continue  the  management  of  this 
cftatc  as  before,  until  his  return  from  beyond  fea. 

On  ^  odior  hand,  as  to  the  fecetpt  indorfed  for  the  pur- 
durfe-money  (and  upon  which  Lord  Chanceihr  laid  fome  ftrefs) 
l3m  was  reprcfented  to  be  a  hard  cafe,  wher«  the  defendant 
was  ticking  advantsige  of  the  will  not  being  executed  ac* 
cefriing  to  tiie  ftatate  by  three  witneiTes,  that  as  the  deeds  of 
pvichafe  were  all  idong  ia  his  power,  and  cuftody,  and  pro- 
ilttccd  by  the  defendant  himfelf,  it  was  hoped  the  Court  would 
piefuAe  that  all  the  purohafe-money  had  been  paid  purfuant  to 
the  laid  defendant's  own  receipt,  and  the  rather  for  that  the  de- 
fendant h^  examined  no  witnefles  to  prove  that  at  the  time 
«f  givk^  ihc  receipt  no  money  was  paid  j  and  what  made  [  395  3 
tkA%  fttll  the  harder  was,  that  the  defendant  the  elder  brother 
claimed  the  land  difcharged  of  the  legacies  as  heir  to  his 
brother,  and  tho'  he  had  the  land,  yet  he  alfo  claimed  to  be 
paid  for  it  by  the  teftator,  and  confequently  demanded  fo 
much  of  the  pur  chafe-money  as  was  yec  unpaid  (which  was 
pretended  to  be  much  the  greater  part)  as  a  debt  which  would 
prevent  their  being  aflets  for  the  payment  of  their  legacies,  and 
confequently  for  the  fulfilling  of  his  brother's  will. 

But  at  length  it  appearing  by  the  teftator  Francis  Coppin* 3   lUceiptiod«fie4 
own  letters,  as  well  as  by  the  poGtive  oath  of  the  defendant  Ui**  for^the* 
John  Coppiny  that  the  purchafe-money  was  not  piid,  and  there   purchafe-mo- 

L*  /  r     r  1.         1      J      ^       ney,  ifthemo. 

oemg  no  pretence  of  any  proof  of  payment  when  the  deeds   ney  be  not  really 

were  executed  at  any  time  before,  and  the  defendant  ofFering   Jvaii."      ** 

to  fubmit  this  to  an  examination.  Lord  Chancellor  pafled  over 

this  point,  faying  that  fince  the  law  gave  the  defendant  this 

hnd  by  defcent  as  the  teftator's  heir  at  law,  the  Court  could 

not   take  it  from  him,  nor  fubjcft  the  land  to  any  otlier 

charges  than  thofe  which  the  teftator  by  his  will  had  tfFeftual- 

ly  charged  it  with,  and  which  in  this  cafe  was  nothing,  the 

will  being  attefted  but  by  two  witnefl'es  ( i ). 

Tliat 


(i)  But  the  argument  on  the  part  of    th's  cafe  in  Sel.  Ca.  in  Cha.  28    wm, 
the  legatees  according  to  the  report  of    that  although  the  will  could  not  char^rt? 

the 
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Cor t IV  «w 
Corri|i, 

When  feveral 


to  be  confidered 
M  j/ln  fcveraJ. 


[296] 


That  the  only  matter  which  made  the  difficulty  in  this  cafe 
was,  that  here  happened  to  be  one  and  the  fame  perfon  both 
the\^mrj^"fon°   ^^^^  ^"^  cxecutor  of  the  teftator,  and  Hkewife  vendor  of  the 
land  ;  but  this  mud   be  confidered  in  the  fame  light  as  if 
there  were  feveral  perfons,  bf  cum  duo  jura  in  und  perfona 
concurr'j  aquum  eft  ac  Ji  ejfent  in  diverfts^  and  then  taking  it 
that  they  had  been  feveral,  one  the  heir,  the  other  execu- 
tor, and  the  defendant  John  Ccppin  a  third  perfon,  neither 
heir  nor  executor,  but  vendor,  the  perfon  who  was  heir  would 
have  a  plain  title  to  the  land  purchafed,  the  perfon  tliat  was 
executor  muft  out  of  the  teftator's  perfonal  aflets  have  paid 
the    refidue  of  the  purchafe-moncy  to  the  defendant  John 
Oppin  the  vendor,  who  would  have  as  plain  a  title  to  receive 
it ;    under  thefe  circumftances  every  thing  had  been  fo  plain 
as  to  have  admitted  of  no  difpute,  and  in  juftice  and  reafon 
it  ought  to  make  no  difference,  (the  fails  being  clear)  that 
the  fame  perfon  happens  to  be  the  vendor,  and  afterwards  the 
heir  arid  executor  of  the  vendee, 

OntbywiU  As  to  the  fecond  point,  the  Court  thought  that  the  com- 

(Kiei,  Sc  inter  pounding  creditors,  having  once  releafed  their  debts,  which 

artofuchof  ^cxc  thereby  become  extind,  they  were  out  of  the  cafe  as 

with  whom  he  creditois,  and  muft  now  claim  as  voluntary  legatees,  and  could 

compounded  have  no  other  title  than  to  legacies  in  fuch  manner  as  given  by 

theJrdebi,5lhi.    the  will. 

bat  a  legacy  and 

Bot  CO  be  preferred  to  other  legacies* 

That  the  teftator  might  eafily  and  by  exprcfs  words  have 

given  them  the  preference,  if  he  had  fo  intended  ;  but  it  would 

be  dangerous  to  make  a  conftruftion  beyond  the  words  of  the 

will,    that  being  to   make  a   new    will    for    the   teftator ; 

Aitornry  Genc-   ^^'  *^  ^^^  8^^^^  ^  legacy  to  (^i)  a  charity,  it  is  not    to  be 

xai  V.  Robins,      preferred  to  other  legacies,  uulcfs  exprefsly  fo  directed  by 

&  vol.  1.14a.        L         11  r        ;  J 

Miftersv.  Maf-     the  Will, 
ters. 


the  lands,  yet  th&t  a  vendor  has  an 
fquitabk  lien  thereon  for  the  purchafe 
money  remaining  unpaid  on  which 
head  vide  Lbayman  v.  Tanner^  i  Vern. 
267.  FolleAfenv.  Moore,  3  Atk.  172. 
H^alker  \.  Pre/wick^  Vez.  622.  Fowel 
v.  Hedis,  cited  1  Bro.  Cha.  Rep.  421. 
Tardtffv,  Scrughan,  cited  i  Bro.  Cha. 
Rep.  423.     Blackburne  v.  Grcgfon,   i 


Bro.  Cha.  Rep.  420)  and  if  fo,  thisca(e 
came  within  the  common  rule  of  mar- 
(hailing  aflets  in  favour  of  a  legatee, 
whofe  legacy  is  not  charged  on  the  real 
crtate.  —This  argument  (which  do6S 
not  appear  to  have  been  confidered  by 
the  Lord  Chancellor  in  the  prefent 
cafe)  raifed  the  principal  qucAion  in 
Folkxfcn  V.  Moon, 

As 
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As  to  the  laft  point,  viz.  the  defendant  John  Coppin\  crofs      Coppih  «. 
l)iD,  J)y  which  he   prayed  to  be  repaid  the  legacies  which 

through  mifreprefentation  he  had  paid,  his  Lord(hip  took  no**  beyond  aflett, 

ticc,  that  there  did  not  appear  to  have  been  any  fraud  or  mif-  ***  cannot  make 

-  .  1       /.      r  1       J      ,  1  \     r  the  legaleeiffr. 

rq^relcntation  made  uie  of  by  tlie  legatees  to  whom  thcfc  pay-   fund  (i). 

ments  had  been  made,  and  there  being  much  more  reafon  to 

think  that  the  defendant  John  Coppifi  the  executor  was  cogni-      [  297  J 

zant  of  and  informed  concerning  the  tellator's  circumftances, 

than  the  legatees,  therefore  he  would  order  no  refunding,  ani} 

it  being  a  hard  cafe, 

No  cofts  on  either  fide. 

(1)   Orr  V.  Kaimes,  2  Vcz.  194. 


A 


Turner  verfus  Turner.  Cafe  80. 

N  infant  who  by  the  cuftom  of  gavelkind  was  one  of  ^j^^^T"* 
three  co-heirs  of  a  real  eftate,  by  his  prochem  amy  brought   s^j  q^  j^  ^^ 

his  bill  to  eftablifli  a  will  whereby  that  eftate  was  pretended  49- 

I  Sere.  708* 

to  be  devifed  to  him  only.  2  Eq.  Ca.  Abu 

238.  pi.  184 

An  infant  by  prochein  amy  brings  a  bill  and  never  ftiri  in  it  after  he  comet  of  age,  and  the  bill  it 
difmifled*     The  infant  and  prochein   amy  are  both  liable  to  pay  coftt. 

The  Court  dire£^ed  an  iifue,  which  was  found  afterwards 
againft  the  plaintiff. 

The  prochein  amy  died  before  the  cofts  taxed,  and  the  infant 
came  of  age,  but  never  afterwards  proceeded  one  ftep  \  and 
the  caufe  being  now  fet  down  purely  upon  the  cofts  re- 
ferved,  it  was  objeded  by  Mr.  Talbot^  that  where  an  infant 
fues  by  prochein  amy^  it  is  the  prochein  amy  only  who  is  to  pay 
the  cofts,  for  any  one  may  bring  a  bill  in  the  infant's  name, 
and  if  it  be  an  infolvcnt  amy^  the  defendant  may  apply  to  the 
court  (1)  in  order  to  have  a  i'olwcnt prochein  amy  named,  which 

if 


(l)  Su^re  ;  for  in  Squirrel  v.  Squir-  the  defendant,  that  all  proceeding?  in 
relln  Line.  Inn  Hall,  1 7  Decern.  179X»  the  caufe  might  be  Itaycd,  until  the 
a  bill  having  been  Hied  by  a  feme  co-  prochein  amy  ihould  give  fecuriry  for 
vcrtc  by  her  next  friend  againft  her  cofts,  or  another  prochein  amy  be  nam- 
buft)and,  it  was  moved  on  the  part  of    ed,  which  application  was  fupported 

by 
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Ttf'-  Hix  V.  if  the  defendant  does  not  do,  it  is  his  own  fault,  and  it  would 
he  an  hardfhip  upon  the  infant  who  is  not  fuppofcd  to  be 
capable  of  judging  of  the  right,  propriety,  or  jullice  of  a  j 
fuit,  to  be  fubjoft  to  the  coils  of  it,  or  to  be  put  to  his  ^ 
remedy  over  againft  \\\s prochein  amy  ;  tli.it  ir  was  plain  in  tlie  ^^ 
prcfent  cafe  the  infant  had  no  remedy  over  agciinft  hX^  prccbdn  x-v 
atnyj  he  being  dead. 

[  298  ]  i(>rJ  Chancellor :  At  law  the  infant  is   liable  to   pay  thc^^ 

cofts  if  the  judgment  be  againft  him  ;  as  if  an  infant  brings  j*^  ^ 
an  aftion  of  battery  and  has  a  verdidl  againfi.  him,    he  mw^J-^^ 
pay  the  coils  ;  and  if  the  common  law  i*e  fo,  why  (hould  ii      j 
not  be  fo  in  equity  ?  otherwife  an  infant  would  be  left  at  Ir  X 
bcrty  to  plague  mankind  as  he  thinks  fit. 

And  the  Court  being  informed  by  the  Regiftcr  and  clerk  r  t 
Court,  that  the  courfe  was  to  difmifs  the  infant's  bill  gtr,.  ^.^  -- 
rally  with  cofls,  without  mentioning  who  fliould  pay  them    m^   i 

His  Lordfhip  faid  he  would  difmifs  this  bill  with  cofts ; 
(as  he  apprehended)  M'^n  a  general  difmi.Tion  the  defenda  . 
had  his  eleflion  whether  he  would  fue  tlie  infant  or  pr^m 
amy  for  fuch  cofts  ( i  )• 


by  an    affidavit  of    the  bad   circum-  fomebody   ame/ht  bit'   in    this    refpi^_^,=>4? 

fiances  of  i\it  prochein  amy.     But  Lord  without  going  iiK(>  an  inquiry  conc«"  r-n 

9burl9^v  refufed  to  make  any  order  ;  ing  his  ability.     N  B.  Theie  was-  iji 

and  faid  he  did  not  conceive  that  the  this   cafe   an   adJitik»n.;l   iir>umita ijcc 

Court  could  inquire  into  the  circum-  upon  which  his  L«  rcrtii,    in  loine  cfc, 

fiances  of  a  prochein  attty^  more  than  gree  relied,  «-<./2.  that  this  npplica^erxaa 

thofe    of  any  common    plainiifF,    in  was  made  after  the  defendant  had         an^ 

which  cafe,  tho*  the  plaintiff  ihoald  be  /<were(l,  which  might  bp  connaeit    — ^  as 

infolvcnty    a  defendant  cannot    help  a  waiver  of  any  application  ot  this        na» 

himfelf;  that  in  the  cafes  of  an  infant  ture,  though    it   wa^  alledgidor^     h\% 

or  feme  coverte  they  were  obliged  to  part  that   he  had   not  cifcovtrcd         the 

fue  by  a   next   friend,  in  order  that  circumftances  of  i\iQ  prochein  aw^  ^J»  ^^^ 

there  might  be  fome  pcrfon  fwahU  for  after  an  Aver. 

the  cofti  (which  the   infant  and  feme         (i)  13uton  a  rehearing  the  bill     t^^M 

covcric  themfelves  are  noi)  ;    but  that  difmiilcd  'wit/ji^ut  coils,     i  Stra.  70  » 
the  Court  contented  itfelf  with  making 
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Cockroft  verfus  Black.  ^**^  ^'• 

Lord  ChaocelUr 

THE  plaintiflF  was  a  bond  creditor  for  i2o/.  of  thede-         King. 
fendant's  tcllator,  and  brought  his  bill  to  be  paid  out    »  ^-  ^a-  ^b. 
of  the  perfonal  aflets  of  the  faid  teilator.  An  evecutor 

or  admlniftracor 
may  retiin  out  of  the  aHftty  at  well  for  a  debt  due  in  truft  for  himfelf  at  for  i  debt  due  to 
hiafelf. 

The  caufe  being  heard,  an  account  was  decreed,  and  the 
Mafter  to  ftate  any  thing  fpecially  that  he  thought  fit. 

The  Mafter  reported  that  the  teftator  before  marriage  gave 
a  bond  to  7.  S.  a  truftee  for  his  wife  to  leave  her  100  /.  at  his 
death  if  (he  furvived  him,   and  that  (he  furviving  the  tefta- 
tor her  hulband,  claimed  to  retain  tliis  100  A  out  of  the  afiets,      p  ^no  1 
which  created  a  deficiency  to  pay  the  plaintiff  his  laoA 

Ohj.  The  defendant  the  executrix  cannot  retain  this  100/. 
the  bond  being  made  to  a  truftee  and  not  to  the  executrix  hcr- 
felf,  indeed  flie  might  give  juilgment  to  her  truftee  J.  S.  on 
this  bond,  but  the  executor's  right  of  retainer  is  where  he 
cannot  fue,  and  therefore  for  neccflity  fliall  retain ;  fo  that 
here  the  debts  are  to  be  paid  in  average,  as  has  been  often  de- 
creed by  the  Mafter  of  the  Rolls. 

Lord  Chancellor  :  It  is  true  in  ftriftnefs  of  law  the  execu- 
trix in  the  prefcnt  cafe  cannot  retain,  tlie  bond  not  being 
made  to  herfelf ;  but  fiiice  flie  may  pay  what  bond  flic  pleafes  - 
firft,  and  as  it  would  be  a  vain  thing  for  her  to  pay  the  loo/. 
to  her  own  truftee  with  the  one  hand,  and  take  it  back  from 
him  with  the  otiier. 

Therefore  this  bond  made  to  her  truftee  fliall  be  the  fame 
in  equity  as  if  made  to  herfelf.  Accordingly  it  was  ruled  that 
the  executrix  was  (i)  intitlcd  to  this  loo/.  by  which  means 
but  5/.  remained  to  the  plaintiff,  f 


t  ^  For  in  H'll  verfus  UJerwood,  Trio.   Term,   1739.  Lord  Chancdlpr 

fcemeJ  nn  iaii.-heu  vvith  tni^  ic  o;ution. 

(1)  Lf4mi  V.  Ca/tj^  2.  i^Lck.  Rep.  96;. 
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iMtter  of  dif- 

cretjon  and  not 

•fright ;  and  if 

k  be  •  bard  cafe» 


Franklin's  Cafe. 

A  Woman  was  fuppofed  to  marry -/f,  firft,  and  afte 
during  his  life  to  marry  £.  and  in  a  caufeof  ja£! 
of  marriage  in  the  Spiritual  Court  in  Irehndj  the  fir 
riage  was  affirmed ;  but  on  an  appeal  to  the  Delegates 
landj  the  fame  was  d  [fallowed,  *  and  the  fecond  m 
adjudged  good  :  by  the  fecond  marriage  there  was  iflu 
none  by  the  firft. 

the  Chancellor  will  advife  the  Crown  to  deny  it« 

And  now  there  was  a  petition  for  a  commiflion  of 
to  reverfe  this  laft  fentence  of  the  Delegates  in  Irelanc 

Lord  Chancellor :  A  commiffion  of  review  is  not  a  m 
right,  but  purely  in  the  difcrction  of  the  Crown,  an< 
being  iflue  by  the  laft  marriage,  and  none  by  the  pr< 
firft  marriage,  this  commiflion  of  revif.w  tends  to  bal 
and  render  illegitimate  the  innocent  iflue  by  the  laft  m 
which  ought  not  to  be  favoured,  fo  that  I  am  againfl 
ing  this  commiffion  of  review,  and  ftiall  advife  the 
accordingly. 


Cafe  83. 

In  the  Duchy 
Chamber* 
a  £q.  Ca.  Ab. 
59.  pi.  3. 
On  a  demnrrer 
to  •  billy  if  the 
demurrer  be  al- 
lowed the  plain- 
tiff may  amend 
hiabilU  Q^^ 


Lord  Coningfby  verfus    Sir  Jofeph  Jel 
Mafter  of  the  Rolls. 

LORD  Conwgfoy  brought  a  bill  in  the  Duchy  C 
vetfus  Sir  Jofeph  Jekyllj  who  demurred  to  the  t 
the  demurrer  on  argument  being  allowed,  afterwards 
tion  Lord  Lechmere  then  Chancellor  of  the  Duchy,  ga^ 
to  the  plaintifl^to  amend,  which  the  defendant  the  M 
the  Rolls  ftrenuoufly  infifted  to  be  utterly  irregular,  i 
plaintiff*  ought  to  be  put  to  bring  a  new  bill,  in  regard 
the  allowing  of  the  demurrer  the  caufe  was  out  of 
tho'  before  the  arguing  the  demurrer  the  plaintiff  migl 
amended,  f 


f  Agreeable  to  what  was  urged  by  the  Mafter  of  the  Rolls,  it  was  faid 

Chancellor  Talhot,  9  December  1736. \cx{\i%Baina,  that  after  ad 

to  the  whole  bill  allowed,  the  bill  is  regularly  out  of  the  CoQrc,  and  no 
of  leave  to  amend  it. 
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Anonymus.  Cafe  84. 

MR,  Owen  moved  for  a  meflenger  upon  a  cepi  corpus   ^""^^j^*^"^ 
returned,  the  procefs  being  in  London^  and  the  return    where  the  fte- 
made  by  the  (herifFs  of  London  who  have  (a)  amercements,    "ffhatthet- 

'  ^   '  mercementt^at 

and  therefore  it  being  a  vain  thing  to  amerce,  the  ufual  mo-   in  London,  the 
tion  in  fuch  cafes  is  for  a  meflenger.  ^^^ZntT 

grant  a  meflea* 
ger  t«  bring  in  the  body  ob  a  cep?  corpus  returptd ;  but  new  the  pradice  it  to  dt  ny  a  mefleogeff 
and  order  the  iherifF  to  bring  in  the  bod) ,  elfe  the  (heriff  co  pay  the  pi  .intiff  all  the  coftt. 

But  by  Lord  Chancellor  :  The  (lierifF  having  returned  that 
he  has  this  body  in  his  cuftody,  the  bcft  way  is  to  move  that 
the  {herifi^  may  bring  in  the  body,  which  if  not  done  forth- 
with I  will  order  the  (herifFto  pay  the  plaintiflFall  the  cods  4 
and  by  introducing  this  praftice  into  the  Court  of  Common 
Pleas,  I  have  prevented  this  dilatory  there ;  wherefore  in  or- 
der to  prevent  the  like  delay  in  this  Court,  take  an  order  upon 
Ac  flieriff  that  he  forthwith  bring  in  the  body-  (i) 


(tf)  Vide  autem  I  Vern.  1 16.  where  Lord  Keeper  North  affirms  that  the  officers 
of  the  city  have  no  amercements. 

(i)  Vide  Anon.   Mof.  305.   Anon,    Bro.  Cha.  Rep.  181. 
a  Ack.  507.     fFilkin/on  v.  Belfier^    2 
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Term^  S.   Michaelis,  1715* 

Cafe  85.  Pratt  verfus  Jackfon. 

Lord  Chancellor  T  T  P  O  N  thc  marrbge  of  Nathaniel  Jachjbn  a  freeman  of 

'^'"•o-  \^    Ltmdm  with  the  defendant  his  wife,  articles  were  exc- 

in  which  he  liTet  cuted  by  both  of  them  before  marris^e,  by  which  it  was 

Modi^  and  hat  ^P^^i  that  in  confidenUion  of  a  protifion  made  for  her  by 

aifo  a  houfeat  the  intended  httfbanrd,  the  defendant  die  wife  fliottid  have  no 

ForttooJAfor  ^^xm ottt  of  his  rcal  or  perfonal  cftatc,  *  provided  this (houkt 

Invalid  feamtn,  a  QQt  cxtciid  to  what  he  the  faid  intended  huiband  fliould  or 

with  a  van  num- 

kar  •Thcdit         '*  might  leave  her  by  will,  nor  to  all  or  any  of  the  houfhold- 

jL*i*'A!ff!  anV'  "  g^^^*  ^^  utcnfils,  or  houfliold-ftufF,  ^c.  of  him  the  faid 
by  maniage         "  Nathaniel  Jachfon  at  the  time    of  his  death,  all  which  {he 

at liclet  it  wat  j        •        >> 

agreed,  that  hit    "  was  to  rcceive  and  enjoy.'* 

wife  ihould  on 

kit  death  have  no  claim  upon  h!i  perfonal  efl^ate,  except  hh  hovihold  fMdl  and  hoofliold-ftuff  i 
thii  exception  to  extend  only  to  the  goods  which  he  had  in  the  houfe  in  which  be  lived,  and  not 
t*  fuch  aa  were  in  the  hofpital  and  nude  ufe  of  by  the  Government. 

Jachfon  the  hu(band  at  the  fame  time,  befidcs  the  houfe  at 
London  wherein  he  refided,  had  an  houfe  at  Go/port  near 
Portfmouthj  called  Fortune^ s  Hcfpitaly  which  was  ufcd  by  the 
government  as  an  hofpital,  and  Jachfon  provided  there  a  great 
number  of  beds  and  flieets  with  other  furniture  in  proportion 
r  302  J  for  the  great  number  of  feamen  who  were  invalids,  and  who 
by  the  diredlion  of  the  government  were  received  and  taken 
.    care  of  in  this  houfe* 

Jachfon  afterwards  died  without  iflue,  and  his  wife  claiming 
thefe  beds  and  fheets,  ^r. 

The  qucftion  was,  whether  the  wife  was  intitled  to  thefe 
beds,  fheets,  l^c*  as  houfliokl  goods  or  utenGls  or  houftiold- 
ftufF  within  the  intent  of  the  faid  ai tides? 

Againft  this  demand  it  was  obje£led,  tliat  the  houfliold 
goods  intended  by  thefe  articles  muft  be  only  fuch  houfliold 

goods 
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goods  as  the  teftator  hipifelf  ufed,  and  not  thefe  beds  and  fheets      Pb  att  v. 
which  were  in  nature  of  a  ftock  in  trade,  and  ufed  at  a  place     .J^****** 
where  Mr.  Jaehfm  hiaifelf  never  lived,  but  the  furniture  was 
provided  and  the  undertaking  carried  on  by  agents  and  fer- 
vants  only. 

That  if  an  upholderer  or  pewterer  fhould  devife  all  his 
houfhold-goods,  the  beds  or  pewter  in  his  (hop  would  not  pafs, 
tho'  in  fome  fenfe  thefe  were  houfhold  goods;  but  here  only 
fuch  goods  would  pafs  as  were  generaUy  made  ufe  of  as  houf- 
hold-goods  in  his  own  houfe,  and  not  his  ftock  in  trade.    • 

lj)fi  Chancillor :  Where  the  meaning  is  uncertain,  the 
fafeft  way  is  to  follow  tlie  letter,  and  not  to  wander  fifom 
thence,  which  creates  the  utmoft  uncertainty,  and  gives  a 
latitude  for  the  Court  to  make  conftrudions  never  perhaps  in- 
tended to  be  made  by  the  parties. 

The  goods  in  queftion  being  beds  and  (heets  are  properly 
boafbold  goods ;  the  hufband  was  as  well  owner  of  thefe 
goods  as  of  the  goods  in  his  own  houfe;  and  diere  being 
nothing  in  the  deed  which  confines  the  houfliold-goods  that 
were  to  pafs  to  thofe  in  his  own  houfe,  I  therefore  have  no  [  304  3 
warrant  to  conftrue  them  in  that  fenfe. 

Then  as  botli  the  words  and  the  letter  extend  to  all  houf- 
hold-goods,  and  the  inteiulon  not  appearing  to  have  been 
otherwife,  and  it  being  in  favour  of  fo  near  a  rebtion  as  a 
wife,  I  will  take  th^  meaning  to  be  as  large  as  the  words  ;  fo 
let  the  wife  have  the  beds,  Iheets  and  other  furniture  ufed  in 
the  hofpital. 

But  upon  an  appeal  to  the  Houfe  of  Lords,  this  decree  was 
rcverfed  (i). 

(1)   3  Bro.  P.  C.  199.  —  And  fo,     Farrani  v.  Spencer f  i  Vcs.  97. 
CricbtoM  y.  Sjmcs,  3  Aik.  61. —  Le 

Cafe  86. 

Colt  ver/iis  Ncttcrvill. 

TH  E  biM  was  for  a  fpecific  performance  of  an  agreement   ^-^  ChtnetUor 
for  transferring  of  fome  Tork^Buildings  ftock,  and  fet   BUI  to  compel 
forth  that  the  defendant  Nettervill  pretending  to  be  poflefled   'f  M^rS^nt 

for  trans terr*nf[ 
S*ooL  York  BniMiog  ftock  tt  7I.  $f.  per  ptf^t.  MkateaC  dnfl^ntd,  bot  demurrer  ov«>r- 
niled,  for  the  cafe  niajr  ^  attended  with  foch  cWcsfliftaQca  at  may  jp^H  *<  j"^  ^o  ^^'■'<''  ^ 
vcctfie  pcrfbrmaact  of  the  paitiei*  ^nra  wp^joatnXt  or  at  lait  so  p9f  w  «8eieoct. 

Vol-  IL  R  of 
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Colt  v.  of  a  great  quantity  of  Tork  Buildings  ftock,  and  recommending 
the  fame  to  the  plaintiff  a$  a  rifing  ftock,  on  the  28^  Sep.  1 7^4. 
agreed  to  fell  to  the  plaintiff  5000 /•  Tork- Buildings  ftock  at 
7/.  s  s.  per  cent,  being  the  then  market-price,  and  the  dc* 
fendant  agreed  to  transfer  it  to  the  plaintiff  on  tlie  25th  of 
Mmrch  next,  on  the  pontiff's  paying  the  money,  and  that  the 
plaintiff  agreed  to  pay  7  /.  5  /.  per  cent,  and  to  accept  the  tranf- 
fer,  and  did  thereupon  p%y  to  the  defendant  fixpence  earned. 

Alfo  that  on  the  fame  28th  of  September  1724.  the  plaintiff 
did  agree  witli  the  defendant  to  buy  another  5000  /.  Tork- 
Buildings  ftock  at  7  /.  10/.  per  cent,  premium^  and  to  transfer 
it  to  ^e  plaintiff  on  the  fame  25th  of  March  next,  on  the 
f  305  ]  plaintiff's  paying  for  the  fame,  that  the  defendant  did  agree 
to  make  the  fiiid  transfer  accordingly,  and  the  plaintiff  alia 
paid  fixpence  carncft  in  part  of  this  bargain. 

That  before  the  ajtli  of  March  then  next  this  torh  Buildings 
ftock  rofe  to  20  A  per  cent,  fo  that  the  difference  beyond  what 
the  plaintiff  was  to  pay  for  the  fame  came  to  above  130c/. 
Wherefore  the  bill  was  to  compel  the  defendant  either  to 
transfer  the  ftock  to  the  plaintiff,  or  pay  the  diiTerf  nce^ 

The  defendant  as  to  fuch  part  of  the  bill  as  would  compel 
him  to  transfer  50CO/.  Tork  BrMings  ftock  at  7 /.  5 /•  per 
cent,  acicording  to  his  agceement,  dcnnirred,  in  regard  thnt 
part  of  the  bill  contained  no  equity,-  for  that  the  plaintiff  might 
bring  his  aftion  at  law,  and  on  making  proper  proof  would 
recover  his  damages,  and  with  the  money  thus  recovered, 
might  himfclf  go  to  market  and  buy  ftock ;  that  one  parcel 
of  Tork^Buildings  ftock  was  as  good  and  valuable  as  anotlier, 
and  not  like  the  cafe  of  articles  for  the  purchafe  of  lands,  whercf 
one  parcel  of  land  might  be  more  convenient  and  confequcntiv 
more  valuable  to  the  purchafer  than  another,  for  i»^1iich  wa<; 
{m)  See  this  Cited  the  cafe  of  Cud  and  Rutter  (^/),  where  it  was  fo  decreed 
Uk  i?s7a  '^y  ^^^  Macclesfield  on  an  appeal  from  a  decree  at  the  Rolls, 
though  Mr.  Talbot  faid  this  appeared  to  be  a  very  hard  cafe, 
where  the  ftock  was  rifen  to  quadruple  the  value,  and  even' 
rofe  pending  the  appeal. 

Lord  Chancellor :  I  do  not  know  but  this  cafe  may  at  the 
hearing  appear  to  be  attended  with  fuch  circumftances  t^at 
may  make  it  juft  to  decree  the  defendant  either  to  transfer  the 

ftock 
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teck  according  to  his  cxprcfs  agreement,  or  at  lead  to  pay   n,^*^,' 7i^t, 
the  difference ;  therefore  I  will  not  allow  this  demurrer, 

-As  to  the  other  part  of  the  bill,  which  fought  to  compel  the 

^^cfendant  to  transfer  to  tlie  plaintiff  5000/.  Tork-Bmldings 

^ic>ck  at  7  /.   10/.  per  cent,  the  defendant  pleaded  the  ftatutc 

'^•^  2p.Cir.  2.  cap.  2*  fi^*   ^1'  ag^inft  frauds  and  perjuries, 

^'^ 'hereby  {inter  al*)  it  is  enafted,  "  that  no  contraft  for  any 

*  goods,  wares  or  mcrclinndizes  of  the  value  of  10/.  ot  up- 

'^"ards  (lull  be  good,  unlefs  the  buyer  accepts  of  part  of  the 

Snoods,  and  a£lually  receives  the  fnme,  or  gives  fomcthing  in 

<ia.Taeft,  or  unlefs  there  be  fome  note  in  writing  (igned  by 

^Hc  party;"  and  the  defendant  averred,  that  he  did  not  ac- 

^^l>t  or  receive  fixpence  or  any  other  money  whatfocver,  in 

^^rt  or  as  earncll,  and  tliat  no  part  of  the  (lock  was  delivered 

^^*"    *^ote  given. 

"^^^hereupon  it  was  argued,    that    the  Tork-Buildir^s    and 
^^*^^-r  (locks  were  within  the  words  and  meaning  of  the  (la- 
^^^^  of  frauds,  fo  as  to  require  either  part  of  the  thing  con-    , 
^^^^Slled  to  be  fold,  to  be  delivered,  or  a  note  in  writing,  or 
^^^^»ey  to  be  paid  as  earnell ;  for 

*That   iy7,  This  claufe  of  the  ftatute  mentioned  exprefsly 
^^^^trafls  for  the  falc  of  any  goods,  or  merchandizes,  and  that 
^*^^  woid goods  was  of  a  very  cxtenfive  ligniiication. 

^J/y^  That  if  one  having  (lock  (hould  commit  felony,  this 
^"•"i^hout  queflioQ  would  be  a  forfeiture  of  his  (lock,  a  forfeiture 
'^^  thofe  who  (hould  have  a  grant  of  bona  feUnum^  fo  that  (lock 
^^^s  within  tlic  words  bona  or  goods, 

yllyj  At  lead  it  was  within  the  word  merc'handlze^  for  every      [  307  ] 
^ciidiblc  thing  was    merchandize;   now  (lock  was  a  thing 
Vendible,  and  in  the  year  1720,  was  the  moft  ufual  m^rchan-  1 

^ize  which  people  dealt  in. 

4/i/jr,  It  could  be  no  objcilion  that  at  the  thne  of  making 
^l^e  ftatute  of  frauds  there  was  no  fucTi  (lock  as  Tork-Buildings 
ftock ;  for  fuppofe  the  faid  (latute,  indead  of  being  made  in 
King  Cbarles*s  t^e,  had  been  ena£led  in  the  reign  o{  Philip 
and  Mafff  fincc  which  time  hops  came  in,  and  the  bargain 
**»<*  been  made  for  hops  to  the  amount  of  above  lo  /.  in  mo- 
"^7*  without  writing  or  cameft;  furely  fucK  contrad  had 

R2  been 


3«>7 
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nsttibyill 


t  3^8  ] 

The  ju.^ges  e- 
qualU  divided 


been  void ;  befules  this  was  moft  plainly  within  the  ni< 
and  mifchief  of  tlie  (latutc,  which  intended  to  prevent  ra 
precipitate  bargains  for  above  the  value  of  lo  /.  and  to  r< 
fuch  bargains  as  were  of  value,  to  the  circumftances  eii 
paying  cameft,  or  reducing  them  to  writing. 

^fhlyf  It  was  Infifted  that  Lord  Cowper  had  determine 
a  contraft  for  (lock  to  be  within  the  ftatute  of  frauds,  ar 
if  it  exceeded  lo/.  the  fame  ought  to  be  in  wrmng,   in 
ftocks  are  g«)ods  and  merchandizes  within  that  ftatute. 

On  the  dtlicr  fide  it  was  faid,  that  whereas  the 
enadls,  that  no  contraft  (liould  be  good  for  the  falc  of 
wares,  and  merchandizes  of  lo/.  price,  unlefs  parC 
goods  be  deUvered,  or  earncft  paid,  or  a  note  in  \nritin| 
fhewed  that  fuch  goods  wer^  intended  as  were  capabh 
aftual  delivery,  fomething  that  was  corporeal,  and  noi 
which  was  incorporeal,  nor  was  there  any  fuch  tiling  as 
Buildings  flock  at  that  time. 

Lord  Chancellor :  This  queftlon  was  before  all  the  jud 

England^  who  were  equally  divided  upon  it,  f/x  again 

ea  this  queftioo,   fix,  and  therefore  it  is  a  point  too  dilTicult  for  me  to  dett 

vrhctberacoB-  , 

xna  for  (lock      upon  »  demurrcr. 

be  within  the 

l^aCute  of  fraodt,  wh'ch  mentions  good*,  wares  anJ  merchandizes,  U  ts  to  re<]Q':re  the  Contr 

in  writing,- or  earoeA- money  to  be  paid  ? 

It  is  confiderable,  tliat  after  one  Woljlcnholm  was  decl 
bankrupt  as  having  Eojl-lndia  ftock,    this  was  rcverfed 
(«)  Vidt  13  *     ^a)  aft  of  parliament,  declaring  that  neitlier  he  nor  any 
44.     '   '  pcrfon  fliould  be   Irable  to  bankruptcy,   in   rcfpccl  of 

Boymf  and  feU-  having  Eajl-India  llock,  fo  that  ftocks  or  the  dealing  in 
not  make  one  1  ^"^  ^^^  make  a  man  liable  to  bankruptcy,  nor  do  they 
banknipt.  jq  Jj^  wares,   goods  or  merchandizes  within  tlie  intent  c 

claufe. 

But,  further,  this  plea  is  not  well  pleaded ;  bccaufe  tl 
fays,  that  the  plaintilT  did  pay  6d.  as  earncft,  and  th 
only  fays,  that  the  defendant  did  not  receive  or  acccf, 
eameft ;  now  it  is  not  material  how  or  in  whar  mann 
defendant  received  or  accepted  it,  but  how  the  other  p 
for  quicqiiidfolvitur^folvitur  ad  modumfolventis^  and  fo  is  P. 

(i)Picieriftg  v.  jipplehy^  Com.  Rep.     Ca.  in  Cha.  41,  &  Reg.  Lib.  A. 
354,     Scd  vide  Crull  y.  Dod/gn^  Scl.     fol.  491. 
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cafe,    5   Rep.   117.   wherefore  the  plea  was  likewife  over-^  •  Colt  v. 
ruled  (i).  -V  -• 


(1)   The  plea  was  ordered   to  (land     ti/F  to    except.     Reg.    Lib.  A.     1725. 
for  aB  anfwcr  with  liberty  for  the  plaia-     fol.  15. 


Yates  verfus  Comptoa.  ^^^  ®7- 

A    Devifcd  that  his  executors  fliould  fell  his  land  ui  Dale,  ^'^^^I'f'^ 

*   and  with  the  money  arifing  by  that  fale  and  the  furplus  Sel.  Ca.  in  Cha. 

of  his  perfonal  cftate,  ihould  purchafe  an*annuity  of  100/.  for  ^Eq.  Ca.  Ab. 

the  life  of  Jane  Styles^  and  fliould  allow  to  her  fo  much  there-  *3-  pl-  6.  i68, 

of  as  would  maintain  her  and  her  children,   and  gav£  30  /•  to  pi.  17. 457. 

each  child  to  be  raifed  out  of  the  faid  annuity  and  the  perfonal  one'deTifca  that 

rftatc  he  fliould  die  poflcffed  of,  and  the  overplus  of  his  per-  ^*'«  ««««»«<« 

ri/l  1  cYOf  iju',^      ^"W  (til  hit 

fonal  eirate   he   gave   to  Jane  Slyfes,  and  made  £,  and  C.    land,  andjeavea 
executors,  twQexjc^i. 

one  whi?^ofy 
diet,  and  the 
other  renoancety  and  admiviftration  it  granted  to  A.  who  bringi  a  bill  agaioft  the  heir  to  comael 
a  fale  I  whether  the  renoancing  executor  in  whomcbii  power  offaie  coHatcral  to  the  executorfliip 
«VM  vdftedy  eughc  not  to  be  made  a  party  ? 

The  teftator  died,  and  Jane  Siy/ej  the  intended  annuitant  [  •309  ] 
died  within  tliree  months  after  him  ;  B,  and  C,  the  executors 
renouncing,  adminiftration  with  the  will  annexed  was  granted 
to  the  plaintiiT  who  was  alfo  the  admin iftrator  of  Jam  Styles  . 
(the  intended  annuitant)  and  witlithe  children  of  ^/iw  brought 
this  bill  againft  the  heir  of  the  tefl.ator,  to  compel  him  to 
join  in  a  fale  of  thefe  lands  in  Dale. 

For  the  defendant  it  was  objefted,  that  there  wanted  parties, 
in  regard  the  executors  ought  to  li.ive  been  made  defendants, 
for  notwitliftanding  they  had  renounced,  yet  the  power  of 
fale  continued  in  them,  and  was  altogether  poliateral  to  their 
executorfliip  (i). 

But  there  being  only  a  power  and  no  eflate  dcvifed  to  the 
executors,  this  objeSion  was  over-ruled,  {tamen  ^) 


(0  Vide  Harg.  Co.  Litt.  113.  a,  note  (2). 

R  3  The 
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Yatei  «f.  The  plaintiff's  counfcl  then  proceeding  upon  die  metits,  k 

was  contended  on  behalf  of  the  heir,  that  as  nothing  but  a  - 
One  devifct  that  ^^^^  powcr  of  fale  was  given  to  the  executors,  fo  fuch  power  -r. 
Alir^n  k"  ^^^  ^^^  '^  particular  purpofe,  to  buy  an  annuity  for  Jant  StyL-s^^ 
lands,  and  inveil  and  forafmuch  as  that  purpofe  could  not  now  be  anfwtredi^ 
ptrchafingin       7^^  ^¥^^  ^ciug  dead,  there  ought  not  to  be  any  fale. 

aaouiy  for  Jane 

Stylet,  and  gives  her  the  refidue  of  hit  perforul  eftate  ;  the  trftttor  dtei,  and  the  tnnuitant  itirs'^ 
threa  months  after  the  teftator ;  yet  th;  adminiArator  of  the  annuirani  (hiU  compel  a  U\t,  and  (hal£« 
haft  the  money  arifing  therefrom,  and  alio  the  rents  and  profits  till  fale. 

[310]  That  this  was  within  the  rcafon   of  the  cafe  where  one  dc-:= 

vifcs  lands  for  the  raifing  portions  for   daughters,   and  ih^  j 
daughters  die  before  they  are  marriageable,  the  lands  ought  no^ 
to  be  fold,    but  go  to  the  heir  at  lawj    fo  where  lands  are  dc^ 
vifed  for  payment  of  debts,   ^nd  the  teftator  himfclf  lives  tc3 
pay  his  debts,  in  fuch  cafe  there  fliali  be  no  fale ;    and  here  ■/ 
was  the  fame  as  if  the  intended  annuitant  had  died  in  the  fife 
of  the  teftator,   in  whicli  cafe  there  fliould  have  been  no  fak, 
and  by  the  fame  reafon  there  ought  to  be  no  fale  now. 

That  neither  Jane  Styles  or  her  children  would  be  any  fuffcr- 
crs  by  this  conftruflion',  (ince  if  there  had  been  a  fale  of  the 
landS|  and  o\it  of  the  money  arifing  thereby  an  annuity  had 
been  purchafed  for  Jane  Styles^  the  fame  had  determined  by 
her  death  ;  and  the  children  could  be  no  fufferers,  becaufe  thqy 
were  to  have  their  maintenance  only  out  of  the  faid  annuity, 
\vhich  would  now  have  been  at  an  end  had  i(  been  bought. 

That  out  of  a  very  large  eftate  of  the  teftator  this  farm  in 
queftion,  which  was  not  above  zo  L  per  anntim^  was  all  that 
was  left  for  the  heir,  and  if  any  a£l  of  chance  or  providence 
ftiould  have  thrown  any  pittance  upon  the  heir,  it  would  be 
liard  for  the  Court  to  iuterpofe  to  the  prejudice  of  him  who  is 
the  f^iYOuriie  of  all  courts  both  of  law  and  equity, 

l&nih^  Lord  Chaticellcr :  The  intention  of  the  will  was  to 
give  away  all  from  the  heir,  to  turn  this  land  in  queftion  into 
perfonal  e(latc,  and  this  muft  be  taken  as  it  was  at  the  death 
of  the  teftator,  and  ought  not  to  be  altered  by  any  fubfequent 
accident  (i). 


(1)  Vide  Crufew.  Barley^  poft.  3  vol.  20. 

Thei 
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Then  It  was  infiftcd  that  the  eftate  in  queftion  defcended  Vatei«* 
to  the  heir  at  law,  for  which  reafon  he  ought  to  have  th(^  okftph. 
rents  till  tlie  fale. 

But  the  Court  denied  this,  it  being  by  the  will  changed 

into  perfonal  edate  ^    and  faid  that  if  tiie  executors  had  fold 

the  land  within  three  months  after  the  teftator's  death,  and 

before  the  death  of  Jane  Styles  the  intended  annuitant,   tlien 

(probably)  the  executor  of  Jane  Styles  (hould  on   her  death 

h^Fc  had  the  money,  or  (perliaps)  (lie  might  in  her  life-time 

have  come  into  equity,  and  have  prayed  that  at  leaft  part  of 

the  money  fhould  have  been  kept  for  the  children,   and  not 

iflvefted  in  tlie  annuity  ;   nor  ought  the  delay  of  tlie  executors 

in    not  felling   the  land  in    queftion   within   the  faid   three 

months  to  hurt  Jane  Styles  the  intended  annuitant  or  her 

cliildren.   So  decreed  the  land  to  be  fold,   ( i )  and  the  money 

a.Tifing  by  the  fale  as  perfonal  eftate  to  be  paid  to  the  plain- 

x!iS^  he  paying  the  children's  legacies. 

But  the  heir  at  law  was  ordered  his  cofts  f  • 

_     t  The*  by  the  Regiltcr's  boot  the  decree  appcar/i  to  have  been  as  here  ftated, 
-ytt  jit  is  not  mentioned  in  ^h^t  right  the  court  took  the  plainti^'to  be  intitled. 

(i^  *♦  And  the  heir  to  join  in  the  fale,"  Reg.  Lib.  B.  1725.  fol.  242. 

Lady  Dowager  Abergavenny  Jun.  verfus  Lady  Cafe  88. 

Dowager  Abergavenny  Senior.  Lordcimiceibi 

KlMG. 

THE  plaintiff  exhibited  her  bill  againft  the  defendant,   it!5»Ct.4b. 
and  the  defendant  anfwered  the  bill,   and  the  plaintiff  a  ie'^rndint 
moved  to  refer  the  anfwer  for  fcandal  and    impertinence;   |iIJbiJicann*T 
whereupon  the  Mafter  having  been  attended  by  counfel,  and   «fterwirdf  refer 
being  about  to  make  his  report  that  the  anfwer  was  fcanda-      ^    ^ 
lous,  the  defendant  got  an  order  on  petition,  to  refer  the  bill 
for  fcandal ;   and  upon  the  plaintifTs  motion  to  fct  afide  this 
order. 

It  was  objecled  that  though  it  has  been  the  conftant  pr4C- 
ticc,  not  to  refer  a  bill  for  impertinency  nfter  anfwer,  in  re- 
gard the  defendant   by  fubmitting  to  anfwer  had  waived   the 

R.4  imper* 


Aberga- 

VINHY. 
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LkdyABXR-       impertinence,  yet  as  to  fcandal,  the  f  court  itfelf  was  cq;i 
Lady  ccmcd  to  kccp  its  records  clean,  and  without  dirt  or  fcmd 

appearing  thereon,  and  therefore  a  bill  for  fcandal  might  1 
referred,  not  only  after  anfwer,  but  after  hearing,  and  even  1 
a  third  perfon  not  party  to  the  fuit,  and  efpeciaJly  in  th 
cafe  where  both  the  matters  allcdged  for  fcandal  were  rclati^ 
to  the  fame,  thing,  and  the  plaintiff  propofed  tliat  both  d 
fcandals  fliould  be  waived. 

Lord  Chancellor :  If  the  courfe  has  been  for  fo  long  a  tin 
to  refer  a  bill  for  fcandal  after  the  defendant  has  anfwered, 
is  time  now  to  alter  it,  as  occafioning  great  delays ;  befidc 
in  the  reafon  of  the  thing  it  ought  not  to  be,  for  when  the  d 
fendant  had  fubmitted  to  anfwer  the  bill,  why  (hould  he  aft 
tliat  procure  the  bill  to  be  altered,  and  by  that  means  to 
made  a  new  bill  ? 

And  tho*  his  Lordfhip  feemed  to  be  influenced  a  little  by  t 
objeftion,  that  both  matters  of  fcandal  were  relating  to  thin 
of  the  fame  nature,  and  fo  properly  to  be  fet  one  agaitift  t 
other,  yet  he  difcharged  the  order  for  referring  the  bill  f 
C  3'3  ]  fcandal,  intimating  that  it  fliould  be  obferved  as  a  rule  for  t 
future  not  to  refer  a  bill  for  fcandal  after  the  defendant  h; 
fubmitted  to  anfwer  it ;  tho'  it  was  faid  by  Mr,  Talbot  that 
was  an  argument,  the  defendant  did  not  move  to  refer  the  I 
for  delay,  when  he  firft  anfwered  the  bill,  before  he  n!OYc4 
refer  it  for  fcandal. 

Note,  this  alteration  of  an  old  rule  of  the  Court  (1 ) 

f  For  which  reafon  after  an  crdcr  to  refer  an  anfwer  for  infufficiency,  the* 
cannot  be  referred  for  impertinence,  yet  it  may  for  fcani^al,  as  was  determined 
the  cafe  of  E^'H/on  vcrfus  B'n-^cfs,  HUi.  Fac.  1729.  by  L.-  i  Chancellor  Kittg. 

(1)  Sed  vide  contra,    IVcsil-Mard  v .     Carrkk  s  London^  in  Excheq.   July  ] 
Jpcy,  Bunb.  304.  Anon.   2  Vez.  631.      1792, 
Biivna  V  ^axbj^  in  Cha.  June  21,1792. 

Cafe  89.  Collins  verfus  Griffith. 

Lord  Cluncellor 

King.  A  B.  and  C.  were  bound  jointly  and  feverally  in  a  bond 

i68?*pl.*  J.  *  *   J-  ^*   ^-  ^i^s,  J.  S.  brings  a  bill  againft  the  execute 

188.  pi.  2.  of  C.  for  a  difcovery  of  his  perfonal  cftate.  and  for  an  accou 

Two  obligors  in  r  j  i  -i  r     n- 

a  boi.d  ooui;d        thereof,  and  to  be  paid  out  of  aliLts. 

j..inuy  and  jcve- 

r^ily*  and  one  diet,  the  executors  of  ihe  dcceafed  obligor  may  bf  Aitd  in  equity  for  the  debt  wltht 

mJuijg  ihc  furviviog  obligor  a  par^y* 


i 
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The  defendant  demurred,  and  fliewed  for  caufe,  that  it  an-      CoLLtug  v. 

pcared  that  the  bond  was  a  joint  bond  (which  was  a  miftakc, 

it  being  joint  and  fcveral),  alfo  for  that  the  other  oWigors  ought 

to  be  parties  to  the  fuit,  and  to  the  account  that  was  to  be  di- 

redcd  of  what  was  due  upon  the  bond  5  for  perhaps  the  other 

obligors  might  have  paid  the  whole,  or  at  leaft  part  of  the 

.  l>ond,  and  there  ought  to  be  but  one  account  taken,  other- 

^'^'^ik  there  might  be  a  multiplicity  of  fuits,  and  the  defendant 

-**ablc  to  a  double  account. 

Lord  Chaneellor :  This  Appears  to  have  been  a  bond,  as  well 

'^vcral  as  joint ;  and  as  the  obligee  may  fue  it  feverally  at  law, 

*^  may  he  alfo  in  equity  5  if  it  were  not  fo,  there  would  be  no 

difference  in  equity  betwixt  a  joint  bond,  and  one  joint  and       [  ^14  1 

^^i^cral ;  and  if  any  of  the  obligors  have  paid  all  or  part,  the 

^^bligor  who  is  fued,  or  his  reprcfentative,  muft  bring  ai)ill  and 

'^^vc  it  allowed,  and  it  muft  alfo  lie  upon  him  ( i )  to  compel  the 

^thcr  obligors  to  contribute  towards  payment  of  the  debt ;  the 

^*^ditor  lent  his  money  upon  terms  to  have  a  fecurity  upon 

"^^Hich  he  might  fue  the  obligors  feverally  if  he  thought  fit^ 

^^d  indcad  if  it  were  otherwife,  that  which  was  intended  to 

ft^cngthcn  the  fecurity  would  tend  to  hurt  it  extremely,  for  I 

**^ight  not  be  able  to  fintl  tliem  all  out,  and  by  the  fame  reafon 

^^^at  all  the  obligors  arc  to  be  fucd,  if  any  are  dead,  tlicir 

'^^iis  as  well  as  executors  arc  to  be  made  parties,  and  then,  as 

*^  would  be  difficult  to  commence  the  fuit,  fo  the  fait  when 

Commenced  would  be  fubjeft  to  continual  abatements,  which 

"^^ould  be  a  great  difficulty  on  an  honeft  creditor  who  has 

^^irly  Icot  his  mooney. 

Whereupon  the  demurrer  was  over-ruled  with  great  clear- 
ncfs. 

(l)  Scd  vide  Madoxv.  Jack/on^ '^  Atk.  406. 

Moorecroft  vetfus  Dowding.  Cafe  90. 

T^X  the  cuftom  of  the   manor,   copyholds  were  ufually   J^im^.^*"**"*^ 
JLJ  granted  for  three  lives  in  pofleflion,  or  for  one  or  two  lives   1  Eq.  Ca.  Ab. 
in  pofleffion^  and  for  two  or  one  life  in  reverfion,  making  in    c?nr  butt'tn 

ci^ate  m  the 
Mine  oft  Iniilee,  who  gives  t  bond  in  200I.  penalty  to  aflign  the  eftate  at  the  ceftui  que  tiuft  ot  hit 
rtecQfor  Aall  diicQ.  Ceftai  que  trad  dtea,  aiid  his  executor  brinfis  debt  on  the  bond*  ^nd  rrcr.vers 
judgment  and  has  the  money  paid  him»  after  which  he  brings  a  bill  to  have  a  conveyance  of  the  cibte. 
Troilce  decreed  to  eoovey  to  the  plaintifF  and  to  accooat  /or  the  profits,  bet  to  difcoaat  ar«d  be  al- 
ifiwed  the  too  i  and  lAtttcft  vhidi  he  paid. 
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Moots-  all  three  lives,  and  A*  beinp;  a  copyholder  for  two  lives  of  tins 
P0WMK6.  manor,  upon  Ins  marriage  covenants  to  lurrender  his  copy- 
hold to  the  ufc  of  himfelf  for  life,  remainder  to  his  wife  for 
life  ;  and  Ilkewife  covenants  to  purchafe  a  revcrfionary  cftate 
for  onclife  in  the  copyhold,  and  to  furrcnd^-r  the  fame  to  futh 
ufes  as  the  hufband  and  wife,  or  the  furvivor,  or  the  executors 
or  adminirtrators  of  the  fur\ivor,  fliould  appoint, 
C  3'5  ]  ^^^  hufband  purchafes  a  revcrfionary  life  in  the  copyhold 

expedant  on  the  death  of  the  two  lives,  and  purchafes  it  in 
the  name  of  a  third  perfon,  who  gives  a  bond  in  200  /.  pe- 
nalty to  the  hufband,  to  ftirrender  the  copyhold  upon  rcqueft 
to  fuch  perfon  and  ufes,  as  the  hufband  and  wife  or  the  fur- 
vivor, or  tlie  executors  or  adminiftrators  of  the  furvivor  fliould 
appoint. 

The  hufband  and  wife  died,  and  the  adminiftrator  bringing 
an  a£\ion  upon  the  bond  againfl  tlic  truftee,  recovered  judg- 
ment for  the  200/.  penalty,  and  had  the  money  paid  him,  but 
yet  afterwards  brought  this  bill  againfl  the  truftee,  to  compel 
)iim  to  furrcnder  the  copyhoki  to  the  ufe  of  the  plaintiff. 

Indfted  for  the  defendant,  that  this  bill  did  not  lie,  in  re- 
gard the  200/.  the  penalty  of  the  bond  was  a  flated  damage 
for  the  breach  of  truft,  and  that  the  plaintiff  had  his  ekftion 
cither  to  bring  his  bill  to  have  tlie  copyhold  and  a  fpecific 
execution  of  the  truft,  or  might  if  he  pleafed  fue  the  bond  and 
content  himfelf  with  the  penalty ;  but  that  there  was  no  co- 
lour of  reafon,  that  the  plaintift'  Ihould  recover  the  200  /• 
on  the  bond  and  tlic  copyhold  too,  whicji  he  was  now  en- 
deavouring to  do. 

Isord  Chancellor:  There  is  no  reafon  that  the  plaintiff  fhould 
have  the  200  /.  on  the  bond  and  the  copyhold  likewife  j  but 
the  defendant  being  a  plain  truftee,  and  continuing  a  truftee 
for  the  plaintiff,  untill  he  has  performed  the  truft  muft  ac- 
count for  the  profits  to  the  plaintiff,  who  has  in  equity  a 
fpecific  right  to  the  land,  but  in  that  account  the  200  /•  and 
intereft  muft  be  dedufted,  and  the  defendant  the  truftee  to 
have  an  allowance  for  the  fame  ( i ). 

(l)  Reg.  Lib.   B.  1725.  fol.  76.  It  equity  after  having  been  compelled  to 

nppears  that  the  defendant  exprcfsly  pay  the  penah)'  of  the  bond  at  law  ; 

infilled  by  his  anfwcr  ihat  he  ought  not  but  ncveithclefs  it  was  decrtcd  as  aboY^% 
:o  be  doub!y  vexed  by  being  fued  in 
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Bennet  verfus  Davis.  Cafe  91. 

^if  S.  having  married  his  daughter  to  one  Bamet  a  tradef-  At  the  Rolli. 

^-/  *  man  in  Loudon^  who  was  extravagant  and  in  debt,  the  a  Eq-  Ca.  Ab. 

F-Athcr  makes  his  will,  and  devifes  the  piemiiTes  in  quedion  Ont^awWcf 

eyeing  lands  in  fee)  to  his  daughter  (the  wife  of  Bennet)  fpr  Jandtinfeeto 

la<r  feparate  and  peculiar  ufe,  exclufive  of  her  hufband,  to  hold  jng  •  feme  •o-* 

^iic  fame  to  her  and  her  heirs,  and  that  her  huftand  (hould  not  ]^'lJ^^^^^ 

Ix  tenant  by  the  curtefy,  nor  have  thefc  lands  for  his  life,  in  without  tp-' 

«3fc  he  furvived,  but  that  they  fhould  upon  the  wife's  death  J^ft^V^^ 

Ko  to  her  heirs.  k^Bnhd  is  a 

tradefoian  inl 
hscomet  »  bankr»pt«  yet  the  devUei  premiflei  not  fubjeA  to  the  haakruptcy. 

Soon  after  this  the  teftator  dies,  and  Bennet  the  hufband 
^^ccoming  a  bankrupt,  the  commflioners  aflign  the  lands  in 
S^cftion  (being  the  lands  thus  devifedj  to  the  defendant  Davii 
***  truft  for  the  creditors  j  and  upon  Dai^h's  bringing  his 
^Jc£lmcnt,  the  bankrupt's  wife  by  her  next  friend  prefers  her 
*^Ul  againft  Davis  the  aifignee  and  her  hu(band,  in  order  to 
^Ojnpcl  them  to  aflign  over  this  eftate  to  her  feparate  uCe. 

It  was  obje£ied  on  behalf  of  the  defendant  the  aflignec,  that 
*^^  being  a  creditor,  and  having  tlic  bw  on  his  fide,  it  woul4 
*^^  hard  to  take  the  benefit  of  the  law  from  him;  and  that  the' 
*Hc  teftator  might  intend  thefc  lands  for  the  feparate  ufe  of  the 
daughter,  yet  that  fuch  his  intention  was  not  executed  accord- 
ing to  law  ;  forafmuch  as  by  law  the  hufband  during  the  co- 
verture was  entitled  to  the  wife's  dtate  in  her  right ;  and  tho* 
Uie  teftator  might  have  devifed  the  premifles  to  truftees  for  the 
ff^arate  ufe  of  tlie  wife,  yet  the  queftion  now  was,  not  upon 
\rhat  he  might  have  done,  but  upon  what  in  fa£i:  he  had  done ; 
and  I  mentioned  the  cafe  oi  Harvey  and  Harvey^  yoI.  l.  125.       r  717  1 
^Mrhere  a  man  had  devifed  goods  of  value  to  his  daughter  a  feme 
covert  for  her  feparate  ufe,  and  it  not  being  to  truftees^  Lord 
Cowper  apprehended  it  to  be  a  cafe  of  difliculty,  but  declared 
his  prcfent  thoughts  were  that  the  intention  of  the  teftator  was 
againft  the  rule   of  law,  and  void;  and  I  urged,  tliat  tlie 
cafe  of  a  devife  of  a  legacy,  or  of  a  term  to  the  wife  for 
her  feparate  ufe  might  be  good,  becaufe  thefe  remained  in 
the  cjcecutor  until  aflent^  and  equity  would  not  compel  the  exc-> 

cutor 
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9«jiKtT  V.  cutor  to  affent,  whereby  the  intention  of  the  tcftator  (houM 
^"'  be  difappointed,  but  would  continue  the  executor  a  truftec 
for  the  feme  covert ;  whereas  in  the  prefent  cafe,  the  devifc 
being  of  lands  in  fee  to  the  wife  herfelf,  who  by  virtue  of  xlie 
will  only,  had  an  immediate  title  thereto,  the  hufband  muft 
confequently  be  entitled  to  the  profits  in  her  right,  and  i^ 
would  be  repugnant  to  the  law  to  fay,  that  he  fliould  not  take 
the  profits. 

That  here  was  no  truft,  the  teftator  never  having  intended 
to  truft  the  hu&and,  and  the  wife  could  not  be  a  truftee  for 
herfelf;  bcfides  the  hufband  could  not  properly  be  a  truftee 
for  the  wife,  they  both  being  but  one  perfon. 

That  all  this  ftrained  conftrufiion  was  to  do  that  which  was 
againft  common  right,  (viz.)  to  create  a  fcparate  property  in 
9  feme  covert ;  and  I  put  this  cafe  : 

Suppofe  I  (liould  have  rent-charge  in  fee,  and  my  fon  had 
the  land  fubje£t  to  the  rent-charge,  whiph  flwpuld  amount  to 
near  the  value  of  the  land,  after  which  1  fhould  devife  the 
fent-charge  to  my  fon  (who  had  tlie  land)  and  fay  by  my  will 
r  318  3  ^^  ^^  ^^^  fliould  not  be  fubjeft  to  the  debts  of  my  fon,  in 
this  cafp  the  rent  would  be  fubjeft  to  his  debts,  in  regard  It 
would  be  merged,  and  yet  this  rent  might  hiive  been  given  to 
truftees. 

On  the  other  hand  the  plaintiff's  counfel  would  have  read 
paiol  evidence  to  prove,  that  the  teilator  did  not  intend  tlieCe 
lands  (hould  be  liable  to  the  hufband 's  debts. 

But  the  court  would  not  peimit  fuch  evidence  to  be  readmit 
being  in  the  cafe  of  a  devife  of  land,  which  by  the  ftatute 
muft  be  all  of  it  in  writing. 

As  to  the  chief  poiiir,  the  Mafter  of  the  Rolls  took  it  to  be  a 
^  clear  cafe,  that  it  was  a  truft  in  the  hufband,  and  that  there 

was  no  difFercnce,  where  the  truft  was  created  by  the  act  of 
the  party  and  where  by  the  aft  of  hw. 

If  I  fliould  devife  that  my  lands  fhould  be  charged  with 
debts  or  legacies,  my  heir  taking  fuch  lands  by  defcent  would 
be  but  a  truftee,  and  np  remedy  for  thefe  debts  or  legacies  but 
in  equity ;  fo  in  the  principal  cafe,  ^ere  being  an  apparent 
intention  and  exprefs  declaration,  that  the  wife  fhould  enjoy 
thcfc  Undfi  to  her  feparate  ufc,  by  that  means  the  huft)and, 

who 
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)uld  othcrwife  be  intitkd  to  take  the  profits  in  his  owh      B«»»«'>'  #• 
iring  the  coverture,  is  now  debarred,  and  made  a  truf- 
his  wife. 

admitting  the  hufband  to  be  a  truftee,  then  the  argu* 
f  tlie  creditors  having  the  law  of  their  fide  was  imma- 
«  if  the  bankrupt  had  been  a  truftec  for  J*  S.  his 
5tcy  fhould  not  in  equity  zStGt  the  truft-eftate ;  and 
this  cafe,  tho'  the  hufband  the  bankrupt  might  be  te-      (3191 

the  curtefy,  yet  he  (hould  be  but  a  truftee  for  the 

the  wife. 

when  the  teftator  had  a  power  to  devife  the  premifles 
;es  for  the  feparate  ufe  of  the  wife,  this  Court  in  coqi« 
with  his  declared  intention,  will  fupply  the  yrapt  of 
nd  make  the  hufbaild  truftee  }  and  the  defendant  die 
f  who  claiming  under  the  hufband  can  have  no  better 
)  tlian  the  hufband,  muft  join  in  a  conveyance  to  9 
for  (he  feparate  ufe  of  the  wife. 

Ji  was  decreed  accordingly  (2). 


^ide  Jac^fon  v.  Jfllliams,  ante  Darky  v.  Darley^   3  Atk.  399.     Hafi* 

\2.    Bd/vii  v.  Brander,  ante,  Ungton  v.  GiUy  3  Term  Rep.  620.  noev 

;8.  La  y.  Pritauxt    3  9ro.   Cha,  Rep* 

eg.  Lib.  A.    172^.  fol.  127.  381. 
Rol/e  V.   Budder,  Bunb.   187. 
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Cafe  q2» 


Doughty  vcffiis  Bull. 


no  BERT  Doughty  the  plamtifPs  father  being  feifcd  m 

fee  of  laiids  in  Lincohijbircy  devifed  the  fame  to  truflees 

(his  wife  and  fon-in  law)  and  their  heirs  in  truft  to  apply  the 

rents  and  profits  thereof  until  fale,  for  the  benefit  of  all  his 

children,  A.  B,  C.  and  Z>.  and  the  furvivors  and  furvivor  of 


further  truft, 
that  at  foon  as 
the  tniftecs 
ihall  (ce  necef  • 
ivy  for  the  bc- 
acfitc 


Lord  Chancellor 
King. 

One  4e?ires 
lands  to  trufteei 
in  fee  in  truA 
to  apply  t'le 
mofi'tunti^Mef 
for  the  benefic 

chiMren'.nd  the  them  equally  part  and  fhare  alike,  and  on  further  truft,  that 
fuirWort  and       ^g  f^Q^  ^g  the  truftecs  ihoukl  fee  ncceflary  for  the  benefit  of 

furvivor  «*t  them  ' 

^oally,  and  on     the  children,  they  fliould  fell  the  premiflcs  and  apply  the  mo- 
nies for  the  benefit  of  his  children  part  and  part  alike,  the 
{hares  of  the  fons  to  be  paid  at  twenty-one,  and  thofc  of  the 
daughters  at  twenty-one,  or  marriage  (i). 
acfit  of  the 

children  they  fliould  fell  the  pre miPet  »nd  apply  the  money  for  the  benefit  of  his  four  children, 
equally  to  be  paid  at  twenty  unc  or  marruge  ;  A.  the  eldeft  of  the  four  children  attained  twenty- 
00c  and  mariicd  and  died  without  iffur  irfftate,  Iravinp  a  wife.  Decterd  the  land  bems  in  all  ewnrs 
devifed  to  be  fold,  tho*  the  time  tor  U\e  was  left  to  the  exrcutorf,  was  pexfcoal  eftate,  and  A/s  wi- 
dow mud  have  a  moiety  of  A.*s  (bare,  and  the  profits  ot  the  land  until  fale  muA  go  as  the  money 
friiios  vpOA  fale  would. 

ji,  the  deleft  fon  attained  his  age  of  twenty-one  and  died 
without  iffiie  and  inteftate,  leaving  a  wife,  upon  which  the 
r  321  1  plaintiff  7^.  as  heir  hrouglit  a  bill  againft  the  truftecs,  praying 
that  tliey  might  convey  to  the  plaintiff  the  deccafed  brother's 
fliare  of  the  fee  fimplc  and  inheritance  of  thefe  lands,  and  like- 
wife  for  a  ftiare  of  the  rents  and  profits  of  the  premiflc^  that 
had  been  received  by  the  truftees. 

The  Majier  0/  the  Rolls  decreed,  that  the  lands  being  de- 
vifed to  be  fold  were  thereby  rendered  perfonal  eftate,  and 
that  all  the  children  were  tenants  in  common,  as  well  of  tlir 
rents  and  profits  accrued  before  the  fale,  as  of  the  mooey 


(x)  •*  And  if  any  of  his  faid  children 
'<  fliould  die  before  their  fliares  be> 
''  Mine  doe,  then  fuch  fliare  fliould  be 
*'  paid  to  the  furvivor  or  furvivors  of 


*'  fuch  children,  equally  part  and  part 
'*  alike  at  the  nmes  aforefaid."  Reg. 
Lib.  A.  1723.  fol.  558. 

arifing 
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rtg  by  the  fale,  and  that  the  wife  of  the  dcceafed  foil  D*«i«kttv. 
ild  have  a  moiety  of  the  faid  deceafed  fon*s  (hare  as  well 
he  rents  received  in  her  faid  hu(band*s  life-time  as  of  his 
•c  of  the  monies  which  were  to  arife  by  the  fale*  Upon 
ch  an  appeal  was  brought  before  Lord  Chancellor  King^ 
it  was  objetlcd  that  as  to  the  rents  accrued  in  the  life  of 
eldcll  fon,  who  was  dead,  thefc  rents  being  direfted  to  be 
the  benefit  of  all  the  children  and  the  furvivors  and  fur- 
)r  of  ilieni,  they  were  jointenants  thereof,  for  which  rea- 
the  widow  of  the  eldeft  fon  (hould  not  have  a  fliare  upon 
(latute  of  diftributlon,  and  the  fubfequent  words  equally  t9 
hi Jr  J  pari  andjkare  /j/iit^,  being  only  words  of  implication, 
fuch  as  in  a  deed  would  not  make  a  tenancy  in  common 
mud  give  way  to  the  exprefs  words  by  which  thefe  rents  ^^^  VMeuitt 
e  directed  to  go  to  the  furvivor.  *•>• 

'jord  Chancdlor:  The  rents  before  the  fale  were  to  go  in 
fame  manner  as  the  monies  arifing  by  tlie  fale,  and  all  was 

0  in  cdtnmont 

\%  to  the  other  point  (which  was  the  chief)  it  was  objcfted,  f  -322  1 
:  this  queftion  was  now  purely  betwixt  die  heir  and  admi- 
rator,  whether  upon  the  words  of  tlie  will  this  land  was 
icd  mto  perfonal  cftate  or  not  ?  that  the  eldeft  fon  who 
.  dead  had  left  no  creditor,  and  that  the  land  was  not  ab- 
tcly  and  indefinitely  direfted  to  be  fold,  but  as  foon  as  the 
lees  (liould  fee  it  necefTary  for  the  benefit  of  the  children ; 
the  truRees  being  made  defendants  did  by  tlicir  anfwer 
n  their  oaths  fay,  that  they  thought  it  was  not  for  the  be- 
t  of  the  children,  that  the  land  (hould  be  fold ;  that  the  reft 
be  children  were  infants,  and  could  not  judge  one  way  or 
T ;  and  in  point  of  reafon  it  feemed  not  to  be  for  the  bene- 
f  the  children  (as  leall  as  yet)  to  have  a  f.\le  •,  for  at  prefent 
children's  provifionwas  fafcr,  while  fecuredby/^nvi^/v/w, 

1  when  turned  into  money,  which  might  lie  dend  and  yield 
>rofit ;  and  if  put  out,  might  be  loft  upon  an  ill  fecurity  ; 
Teas  while  it  continued  upon  land,  it  could  not  be  loft  ; 
tho*  it  was  true,  that  (regularly  fpeaking)  lands  devifed 
>c  fold  arc  thereby  turned  into  money,  and  conftrued  in 
ity  as  perfonal  eftate,  yet  that  was  not  fo  in  all  cafes  5  as 
pofc  lands  were  devifed  to  be  fold  for  payment  of  dehts^ 
i  on  the  tcftator's  death  it  (hould  appear,  that  the  debts 

might 
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povcMTT  «,  might  be  paid  in  a  rcafonablc  time  out  of  the  profits,  or  by  4 
fale  of  a  fmall  part  only  of  the  cftatc  ;  in  the  one  cafe  no  part 
of  the  land,  and  in  the  other  but  a  fufficient  part  thereof 
fliould  be  fold,  ( i )  and  this  in  favour  of  the  heir;  fo  in  the  prin- 
cipal cafe,  in  favour  of  the  heir  and  agaiiift  the  adminiftrator  ; 
the  land  not  being  as  yet  fold,  nor  thought  proper  to  be  fold  by 
the  truftees  nor  decreed  to  be  fold  by  che  Court  in  the  life  of 
the  eldeil  fon,  it  ought  as  to  the  elded  fon  at  lead  to  be 
r  323  3       eftecmed,  as  in  fad  and  truth  it  was,  a  real  cftate. 

Lard  Chancellor  \  The  rule  being,  that  lands  devifcd  to  be 
fold  are  thereby  made  -pcrfonal  eftate,  this  cafe  is  within  fuch 
rule;  the  lands  are  here  devifed  to  be  fold,  and  only  the 
time  of  the  fale  left  to  the  difcretion  of  the  truftees ;  wherefore 
this  cafe  being  within  the  general  rule,  muft  be  determined 
accordingly. 

Affirm  the  decree. 


\  ( 1 )   Vide  Crufo  v,  Barliyy  pod.  3  vol.  20. 

(jjfc  93.  Stephens  verfus  Stephens* 

Lo  d  Chancellor  i^\  ^  ^  fcifcd  of  a  Icafchold  cftate  for  the  life  of -^.  held  of 

King.  \^  thc  church,  makes  his  will,  and  after  fevcral  legacies  dc- 

aEq.  Ca.  Ab.  ^ifcs  an  annuity  out  of  tlie  Icafchold  premiflcs  to  B.  for  his 

A^deiirc'hat  if  ^*^^  ^^^    direfts   that  if  B.  furvives   A.  (the   ceftui  que  vie 

ceflui  que  TIC  of  in  thc  Icafc)  then  the  teftator's  executor  (hall  purchafe  thc 

twc'h't^JTcfta-  leafehold  prcmiflcs  for  the  life  0/  C.  the  teftator's  kinfman ; 

tor  had  fhould  aj^d  tiicn  dcvifcs  that  liis  executor  out  of  tlie  furplus  of  the 

Cic,  the  tefla-  ,       ri      it  r  in  n      It   I  •«-      . 

tor*! execuroifl  Icalehold  and  perional  cilatc  (hall  keep  the  premifles  m  repair ; 

KtSe''*  ^^^  'f  tl»«  leafehold  prcniifTes  could  not  be  fo  purchafcd,  then 

for  the  life  of  he  dcvifcs  the  furplus  of  the  eftate  to  thc  plaintiff,  and  makes 

tor's  kinfman.  J'  ^'  his  cxccutor  in  truft  only,  giving  him  a  fmall  legacy. 

hut  if  fuch  pur- 
chafe could  not  be  made,  then  the  furplui  of  his  pcrfoaal  efiate  to  go  to  another  j  whetber  J.S. 
takct  aoy  ifltereft  bj  the  will. 

The  executor  purchafcd  the  leafehold  prcmifles  for  the  life 
of  C  and  the  qucftioh  was,  whether  the  plaintiff  or  thc  de- 
fendant C  was  entitled  to  the  furplus  of  the  profits  thereof? 

For  the  plaintiff  it  was  urged  by  the  Solicitor  General  that 
as,  if  the  leafe  could  not  be  purchafcd  for  C.'s  life,  the  plain- 
tiff was  then  to  have  that  money  with  which  the  purchafe  was 
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tohafcbccn  made,  fo  now  the  Lafe  was  purchafed  with  the  ^J'JJ^JJJ,^.' 
tcftator's  money,  the  plaintiff  ought  to  have  this  leafe,  and 
thit  the  teftator  muft  intend  fo,  otherwifc  he  would  have 
given  the  mortcy,  if  not  laid  out  in  the  purchafc,  to  the  de- 
fendant C.  which  the  will  had  not  done  •,  that  it  was  a  very 
idle  pretence  for  C.  to  claim  the  leafe  for  no  other  reafon  but 
becaufe  he  was  one  of  the  lives  for  which  the  leafe  was  taken, 
which  could  relate  only  to  the  duration  of  the  leafe,  and  did 
not  import  any  benefit  to  the  defendant,  Alfo  if  there  was 
no  difpofition  of  the  leafe  by  the  will,  then  the  teftator  would 
have  died  mteftate  as  to  thi$  leafe,  and  confcquently  it  muft 
have  gone  to  his  next  of  kin,  according  to  the  ftatute  of  dif- 
tribution  of  intcftate's  eftates. 

LtrJ  Chancellor  :  The  plaintiff  cannot  have  this  leafe,  th« 
devife  to  him  being  upon  a  contingency  which  never  happen- 
ed, (v/z.)  if  the  leafchold  premiffes  could  not  be  purchafed 
for  the  life  of  the  defendant,  whereas  fuch  purchafe  has  been 
made  by  the  executor* 

a/Z/f,  The  exccatoir  cannot  claim  the  leafe,  he  being  only 
executor  in  truft,  and  having  an  exprefs  legacy,  neither  does 
he  in  fa£i;  lay  claim  to  the  fame. 

3dZp,  The  next  of  kin  will  not  be  intitlcd  thereto,  it  appear- 
ing that  the  teftator  4id  not  intend  to  die  inteftate  as  to  any 
part  of  his  eftate.     But, 

4/iJ//,  The  defendant  C.  is  tile  perfon  Intitled  to  the  leafc- 
liold  premiffes,  this  being  the  cafe  of  a  Wcftern  manor  where 
Jt  is  the  ufual  way  to  put  in  a  fon's,  a  daughter's  or  a  wife's 
life,  by  which  it  is  meant  to  give  the  eRate  to  fuch  a  fon  or 
daughter,  i^c.  and  this  the  rather  appears  to  have  been  a  be- 
neficial devife,  becaufe  in  the  devifmg  claufe  the  teftator  calls  L  3^5  J 
the  defendant  his  Iwfman^  and  here  (lighter  words  will  fcrve 
to  give  the  leafehold  premiffes  to  the  defendant,  forafmuch  as 
no  other  perfon  can  take  them,  and  it  is  a  dark  will. 

But  afterwards  upon  a  rehearing  for  the  reafons  given  by 
the  Solicitor  General,  the  Chancellor  rcverfed  his  former  de- 
cree, and  held  that  by  this  will  the  plaintiff  was  intitled  to 
the  leafe  ( i ). 


(i)  Keg.  Lib.  B.  1725.  fol.  454. 
Vol.  ir.  S 


roa  GiLBXRT 
Sel.  Ca.  ia  Cha. 
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Cafe  94.  Eden  verfus  Fofter. 

Lord  Ch«ocellor  HT^'HE  frcc  grammar  fchool  of  Birmingham  was  founded 
Kino,  JL    by  KingEdward  the  6th,  who  endowed  the  faid  fchool, 

j^fttce  Ey»«.     ^"^  by  his  letters  patent  appointed  perpetual  governors  there- 

Lord  Chief  Ba.  of,  who  were  thereby  enabled  to  make  laws  and  ordinances 
for  the  better  government  of  the  faid  fchool,  but  by  the  letters 
patent  no  expreft  vifitor  was  appointed,  and  the  legal  eftate  of 

36.  "^  "*  "^*""   the  endowment  was  veiled  in  thefe  governors. 

3  £q.  Ca.  Ab. 

S99.  pi.  5.  The  King  founds  a  fchool,  and  endows  ir,  and  appoints  goTcrnort  who  have  the  Icfal 
eftate  of  the  endowment  vefled  in  th«m,  and  there  are  no  cxprelK  woids  appointing  them  Tifiton  |  re- 
folved  a  commiflion  may  iflue  to  vtfit  and  call  to  an  account  thefe  governors. 

After  a  commiflion  had  iflued  under  the  great  feal  to  mfpeft 
the  management  of  the  governors,  and  all  the  exceptions  be- 
ing already  heard  and  over-ruled,  it  was  now  obje^ied  to  this 
commiflion,  that  the  King  having  appointed  governors,  had 
by  implication  made  them  vifitors  likcwife,  the  confequence 
of  which  was,  that  the  Crown  could  not  ifluc  out  a  commif* 
fiou  to  vifit  or  infpcft  the  condudl  of  thefe  governors,  accord- 
ing to  the  exprefs  words  of  Lord  Coke  in  loth  Report,  31.  «. 
the  cafe  of  Sutton's  hofpital. 

r  ^26  1  The  matter  firfl:  came  on  before  Lord  Chancellor -Mwr/rr- 
jfteldy  and  afterwards  before  Lord  Kingy  m4io  dedred  the  aflift- 
ance  of  Lord  Chief  Juftice  /^r^,  and  Lord  Chief  Baron  GiU 
berty  and  accordingly  the  opinion  of  the  Court  was  now  deli- 
vered/r/^/Zw,   that  the  commiflion  was  good. 

ijly  It  was  laid  down  as  a  rule,  that  where  the  King  is  foun- 
der, in  that  cafe  his  Majefl:y  and  his  fucceflbrs  are  vifitors  ; 
but  where  a  private  perfon  is  founder,  there  fuch  private 
pcrfons  and  his  heirs  are,  by  implication  of  law,  vifitors. 

2dljy  That  though  this  vifitatorial  power  did  refult  to  the 
founder  and  his  heirs,  yet  the  founder  might  vcft  or  fubftitutc 
fuch  vifitatorial  right  i!i  any  other  perfon  or  his  heirs. 

3fiWy',  They  conceived  it  to  be  unreafonable  and  of  mif- 
chievous  confequence,  that  where  governors  arc  appointed, 
thefe,  by  confl:ru£lion  of  law,  and  witliout  any  more  ihould  be 
vifitors,  fhould  have  an  abfolute  power,  and  remain  exempt 
from  being  vifitcd  themfelvcs.     And  tlierefore, 
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WVideDuke't 
Charit«b!e  Vft», 
page  68.  cap^  6. 
the  cafe  of  the    " 
hufpiu)  of  Sat- 
ton-Coldficld, 
and  the  like 
determinatioa 
in  the  cafe  of 
^ynfliaw  and 
Pydwers  Terfui 
the  Mayor  and 
Corporation  of 
Morpcih, 
aftd  a/Ermed  to 


^ibly^  Tliat  in  thofc  cafes  where  the  governors  or  vifitors  1^***  •'• 
refaid  not  to  be  accountabUy  it  mud  be  intended,  where  fuch 
ovcmors  have  the  power*  of  government  only,  and  not  where 
^cy  have  the  {a)  legal  eftate  and  arc  intruded  with  the  re- 
•ipt  of  the  rents  and  profits,  (as  in  the  prefent  cafe)  for  it 
ould  be  of  the  moft  pernicious  confequence  imaginable,  that 
»y  perfoft  intruded  with  the  receipt  of  rents  and  profits,  and 
pecially  for  a  charity,  though  they  *  mifemploy  nevet  fo 
uch  thefc  rents  ind  profits,  (hould  yet  be  unaccountable 
r  their  receipts ;  this  would  bs  fuch  a  privilege  as  might  of 
clf  be  a  temptation  to  a  breach  of  trud. 

ike*t  Cii«  69.  which  the  Chancellor  and  Chief  Baron  cited  00  this  occafion 
law. 

f/i/f,  That  the  word  [governor]  did  not  of  itfelf  imply  [  'S^?  ] 
iter;  and  to  make  fuch  a  condrudion  of  the  word  againd 
t  common  and  natural  meaning  of  it,  and  when  fuch  a 
auned  condrudiion  could  not  be  for  the  benefit,  but  rather 
the  great  prejudice  of  the  charity,  would  be  very  unrea-* 
lable  \  befides,  it  would  be  making  the  King's  charter  ope- 
:c  to  a  double  intent,  which  ought  not  to  be. 

^thlj%  Whereas  it  had  been  objcfted  that  the  commiflioners  A  power  mav  be 

thiscommiffion  had  a  power  given  them  to  make  by-laws,  mi^ffi"oncM"tT 

virtue  whereof  fuch  by-laws  might  be  made  as  would  de-  m«kcby-lawt 

oy  even  the  direflions  of  the  original  founder,  and  the  very  charity,  but 

d  of  the  charity:  *  ^t^.o^:" 

commiiiioneri  to  make  by-laws  is  too  extenfive,  it  will  be  void  only  pro  unio. 

To  this  it  was  anfwered,  that  the  power  given  to  thefe  com- 
ffionersfor  the  making  of  by-laws  mud  be  intended  for  the 
ttcr  regulating  and  prcferving  the  charities  given,  and  not 
r  the  perverting  or  overturning  them ;  and  if  the  letters  of 
mmilfion  gave  any  larger  power,  tiiey  would  be  void  only 
otanto  ;  tho*  it  was  obferved  with  regard  to  the  powers  given 
f  the  prefent  commiflion,  that  they  did  not  differ  from  fevcral 
rccedents  of  the  like  nature,  which  were  all  penned  in  the 
uAc  manner  j  as  for  indance,  in  the  cafes  of  WinbGurne^ 
'^Jin^oke^  and  Plynumth  fchools,  in  all  which  governors  were 
pointed,  but  yet  thefe  fchools  are,  and  have  been  vifited  5 
that  the  objeSion  was  over-ruled,  and  the  commiflion  [  3218  ] 
dcr  the  great  feal  refolved  to  be  well  ifiued 


Sa 
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Cafe  05.        SirBarnham  Rider  verfus  Sir  Charles  Wager 

&  al',  &  e  cont/ 

LbrlChMcellor       /i    Dmiral  Littleton  by  will  dated  i8  March  17 13.  dcvifed 
t  Bq.  Ca/Ab.      JTj^  to  his  wife  fix  houfes  in  Bury-Jlreet^  Londoriy  in  the  pof- 

^'•J**'  5*  ^^73-   feffion  of in  bar  of  dower,  and  fubjeft  to  his  legacies 

devifcd  to  his  eldeft  daughter  and  her  heirs  one  moiety  of  his 
real  cftate,  as  alfo  one  moiety  of  his  perfonal  eftate,  and  de- 
vifed  to  his  younger  daughter  and  her  heirs  the  other  moiety 
of  his  real  eftate  and  alfo  of  his  perfonal  eftate  ;  he  devifed  to 
his  godfon  yames  Mnjlers  fecond  fon  of  Sir  Harcourt  Maflers 
500  /.  part  of  the  money  owing  to  him  by  Sir  Harcourt ;  tlic 
reft  of  the  money  owing  to  him  by  Sir  Harcourt  he  gave  to 
and  amongft  all  the  reft  of  the  younger  children  of  Sir  Har^ 
courty  the  fame  to  remain  in  Sir  Harcourfs  hands  until  the 
children  (hould  be  capable  of  receiving  it  \  and  the  legacjr 
or  (hare  of  any  of  them  dying  before  fuch  time,  to  go  to  the 
furvivors  and  furvivor  of  them.  • 

Afterwards  the  tcftator  married  his  eldeft  daughter  to  the 
plaintiff  Sir  Barnham  Rider ^  giving  with  her  a  portion  of 
5000/.  in  money,  and  previous  to  that  marriage,  by  articles 
dated  the  28tli  oi  Ocfober  171 7.  covenanted  to  fettle  one 
moiety  of  all  his  real  eftate  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  Sir  Barnham  and  his  intended  wife  for  their  lives^ 
femainder  to  the  younger  children  of  the  marriage  in  tail  geno 
ral,  remainder  to  Sir  Barnham  in  fee,  and  alfo  covenanted, 
that  he  would  ftand  poiTeiTed  of  one  moiety  of  all  fuch  per- 
fonal eftate  as  he  ftiould  leave  at  his  death,  (fubjedb  only  to  his 
f  ^2Q  1  debts  and  fueh  legacies  as  (hould  amount  to  5000/.)  in  truft 
for  Sir  Barnham  and  his  faid  intended  wife  for  their  lives,  and 
afterwards  to  be  paid  to  tlieir  younger  children. 

Subfequent  to  this  the  teftator  made  a  codicil  to  his  will, 
thereby  reciting,  that  he  had  by  deed  dated  the  fame  day,  pur- 
fuant  to  a  power,  limited  a  jointure  of  400  /.  per  annum  to 
his  wife  for  her  life  in  bar  of  dower,  and  then  gave  his 
Soutk-fea  ftock  (being  about  3000/.)  to  his  youngcft  daugh- 
ter, and  confirmed  his  former  will  fubjecl  to  the  articles 
made  on  the  marriage  of  his  daughter  to  ^ix  Barnham  Rider  \ 

and 
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and  the  teftator  having  a  debt  due  to  him  from  one  Batfon  his       ^y^" 
brother-in-law  of  300/.  by  liis  codicil  devifed  to  this  Batfon 
the  money  owing  from  him  to  the  tellator. 

After  the  making  of  this  will  and  codicil,  the  teftator  ard 
his  wife  mortgaged  the  faid  eftate  to  one  Clayton  for  3000/. 
about  which  time  Sir  Harcourt  Mnjiers^  who  at  the  making  of 
the  will  was  indebted  to  the  teftator  in  about  1000/  did 
at  tlie  teftator's  deCre  pay  intliis  1000/.  unto  the  teftator. 

Alfo  Batfjfi  acquainting  the  teftator  that  he  would  pay  him 
in  his  debt,  the  teftator  thereupon  ordered  his  agent  to  re- 
ceive the  fame  from  Batfon^  but  to  tuke  no  intereft. 

After  the  making  of  this  will,  and  in  the  life-time  of  the 
teftator,  the  fecon  J  fon  of  Sir  Harcourt  Mojicrs  died,  but  Sir 
Harrourfs  other  younger  fens  were  then  living,  and  made 
plaintiffs  in  the  crofs  caufe. 

Hereupon  the  que  (lions  were,    ly?,  whether  the  younger       T  33^  3 

children  of  Sir  Harcourt  ALiJlers  were  intitled   to  any  part  of  ^  having  a  debt 

the  looc/.  debt  given  th^m  by  the  will,  but  received  by  the  j.  s.devifci 

teftator  after  the  making  thereof.  B^nd^therc- 

lidus  of  It  to  C. 
but  do€i  not  mention  wh.it  the  d«bt  I;  which  it  owing  from  J.  S.  A.  receives  t!<e  whole  debr  i^ 
his  life  lime,  B.  dics.n  the  tcll.ttoi's  life-time  :  the  teliv!tt>r*5  rece"ivin*g  in  the  viebt  in  his  own  life- 
time  it  a>i  ^deniption  ofrhe  Ic^ary,  as  ro  the  drvife  of  the  rrHouum  of  the  debt  j  but  it  may  be 
•tiicrwife  a»  to  the  ceit^in  legacy  given  to  B.  if  B.  had  fuivivij  liie  tcfUtoi. 

And  as  to  this  it  was  argued,  that  with  rcfpecl  to  the  500  /,  A.  dcvifes  500I. 
part  of  the  faid  debt  given  by  the  teftator  to  the  feeond  fon  of  condfon  of  J.s. 
Sir  Harcourtj  if  the  focond  Ton  had  furvived  the  teftator  there    *'',f  *'f^*'''. 

^  other  Icgacjea  to 

might   have  been  foinc  reafon,   that  though  the  teftator  after  the  other  loi.s 

the  making  of  his  will  had  reccivcil  the  fume,  yet  the  feeond  curre,  thai  if  *' 

fon  of  Sir  Hiirc^urt   Oiould   be  intitled  thereto,   becaufe   it  *"^^^/**! 

was  a  certain  ( i)  fum  of  500/,  which  was  given  by  the  will  i.  s.&ouid  die 

to  the  faid  feeond  fon ;  and  wliere  a  certain  fum  is  given  out  cIpabVlTr"* 

ceiving  their 
ihar?,  the  (hare  '^r  legacy  of  him  fi  Hying  fh^l!  go  ro  the  furvivor ;  the  feeond  fun  dies  in  the  teftatoyr*t 
lif«- time,  this  500  I.  given  to  the  feeond  fon  /hall  notfurvive. 


(i)     As  to    this    didindlon,     vide  v.  C^'A/,  Amb.  2l^o,  Jjblurucr  v,  Mac* 

SajiUw  Blacket^  anie  1  vol.  7   9     >//-  ^vhr,   2  Bro.  Cha.  Rep.  108.    BoiirUk 

tarnfy  Gcreral    v.    Pirlh.,    Amb.    s^(i(}.  v.  ^ievcr.s^  3  Bro    Cha,  Kcp,  430. 
EU'is  v.  iralkcr,   Amb.  309.     Badivttt 

S3  of 
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RiDCR  V.  of  any  fund,  if  the  tcftator  himfclf  in  his  life-time  receives  it, 
whereby  his  perfonal  eftate  is  inqreafed,  this  muft  be  made 
good  to  the  legatee  out  of  fome  otlier  part  of  the  perfonal 
eftate;  but  where  tlie  thing  given  is  fpccific,  (viz.)  fuch 
a  debt,  or  the  reCdue  of  the  faid  debt,  and  the  teftator  himfelf 
afterwards  receives  in  this  debt,  as  the  devife  is  fpecific,  and 
the  thing  tnfpecie  by  the  act  of  the  teftator  docs  not  condnuo 
to  have  any  fubfiftence,  this  is  properly  and  reafonably  an 
ademption  of  the  legacy  ;  and  that  it  is  a  material  diftindiion 
where  the  teftator  ( i )  himfelf  calls  in  a  debt  which  he  has 
*"  devifed  by  his  will,  and  where  the  debtor  unprovoked  or  un- 

called upon  pays  it  in  5  for  in  the  latter  cafe  it  cannot  be  faid  to 
be  the  a£l  of  the  teftator,  and  therefore  would  be  no  ademption 
nor  revocation  of  the  will  •,  but  in  the  former  cafe  (and  which 
r  331  J  was  the  prefent  cafe)  the  admiral  called  for  the  debt  from  Sir 
Harcouriy  and  having  received  it,  and  the  legacy  of  the  refidue 
to  the  younger  children  of  Sir  Harcourt  being  fpecific,  the 
teftator  himfelf  had  by  his  own  a£i  put  an  end  to  the  legacy 
and  extinguiftied  the  fame. 

And  though  objefted  that  by  this  will  it  was  declared,  that 
if  any  of  the  younger  children  of  Sir  Harcourt  Mafters  ftiould 
die  before  they  were  capable  of  receiving  their  (liare,  then  the 
fliare  or  legacy  of  him  or  her  fo  dying  fliould  go  to  the  fur- 
vivors  or  furvivor  j 

Yet  the  Court  took  it,  that  this  muft  be  intended  if  the  le- 
'  gatee  fliould  have  furvived  the  teftator,  fo  that  the  right  to 
the  legacy  became  vcfled  in  him,  and  that  in  fuch  cafe  only 
the  furvivor  fliould  take ;  but  that  where  the  legatee  died 
in  the  life  of  the  teftator,  as  nothing  could  ever  veft  in  the 
legatee,  fo  neither  could  it  furviye  (2)  from  him  ;  but  at  the 
fame  time  the  court  admitted,  that  where  a  devife  is  to  A* 


( l)  %So,  Or  me  v.  Smithy  :  Eq.  Ca.  Ab.  Vez.  623.     Attorney  General  v.  Parkin^ 

302.   c.    2.       Crockai  v.  Crociat,    ante  Amb.  ^b6.     Hambling  v.  Lijier^  Amb. 

165.    J5/Vri&  V.  jS^if/-,  Mof.  373.     Par-  40 1.     Afishiirner  v.  Macg'-*mre^    2  Bro. 

/r/<^tfv.  P/ir/nVifd',  Ca.  temp.  Tal.  228.  Cha.   Rep.    108.     Humphreys   \.  Hum," 

Sed  contra.  Earl  cf  Tbommd  \ .  Earl  of  flrcys^  in  Cha.  14  July,  1789. 

Suffhli,  ante,  i  vol.  464.     Ford  v.  Fie-  (2)  Sed  \\dt  Perkinsy.  Mickkthnvaitf^^ 

m'f^f  polt.  469.     Ajhton  V.  y//jtort,  poll,  ante,    i    vol.    274.      Jniling  v.  Batme^ 

3  vol.  386,     Drltik'watfr  y,  FaUojicr^  z  poft.  3  vol.  113. 

for 
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for  life,  icmamdcr  to  B,  and  A.  dies  in  the  teftator's  life-time, 
A  /hall  take  prefently ;  or  if  a  devife  be  to  A.  {a)  and  B. 
and  A.  dies  in  the  teftator's  life -time,  and  then  the  tcllator 
dies,  there  B.  (hall  have  the  whole  ;  for  thefe  cafeb  fcem  to 
he  within  the  plain  intention  of  the  tcftator ;  but  in  the  prin- 
cipal cafe  it^  was  quite  a  ftrain,  to  fupport  a  legacy  given  out 
>f  a  fuml  which  the  tcftator  himfeif  had  by  his  own  volun- 
ary  ift  put  an  end  to  5  for  which  reafon  Lcrd  Choticelhr  de- 
lar^d  that  all  thefe  legacies  to  the  younger  children  of  Sir 
''I  I r court  Mafters  were  extinft,  and  fhoukl  not  be  made  good  ; 
nd  upon  this  point  were  cited  Raymond  335.  Paulct*%  cafe, 
lA/inkurne   7  part  cap.  20,  447.  and  tlie  cafe  of  {b)   Orm  v. 

•  7.dh^  As  to  the  point  where  the  teftator  devifed  to  BiJffm 
lie  money  «vh'-ch  he  owed  to  the  teftator,  and  which  he  after- 
wards him fcif  received,  Lord  Chancellor  faid  this  alfo  was  clear; 
For  though  the  evidence  was  not  fo  ftrong  as  to  the  teftator's 
calling  in  the  money,  yet  there  did  not  appear  to  have  been 
any  intention  in  him  to  forgive  any  thing  but  the  intcreft  of 
this  debt,  and  that  this  was  intended  to  be  no  more  than  a 
^Uafc  by  a  will,  which  though  not  in  ( i )  ftri£lnefs  a  rcleafe 
(for  it  being  by  will  could  operate  only  as  a  legacy,  and  muft 
"C  aflets,  and  liable  to  pay  the  debts  of  the  teftator)  yet  it 
fcemcd  only  intended  as  a  releafe  by  his  will,  which  intention 
^j5  altered  by  the  teftator's  confenting  in  his  life-time  to 
^ceivc  the  debt  himfelf,  and  the  will  intimated  no  more  than 
^t  the  teftator's  executors  ftiould  not  after  his  death  give  any 
^JtmUc  or  moleftation  to  Batfcn  for  this  debt ;  and  therefore 
^  to  this  legacy  claimed  by  Batfon^  the  court  declared  that  it 
^«^  alfo  extind. 

The  next  point  was  concerning  the  moiety  of  the  real  eftate 
^'^  Admiral  Littletony  which  Yj^  covenanted  to  fettle  to  the  ufc 
^'  himfelf  for  life,  remainder  to  the  ufe  of  Sir  Barnham 
^Mer.Vc. 


33^ 


RiOKt     V. 

Wacii. 

(a)  Show.  9 1. 
Sak.  238/ 


(^)iVern.68i, 
Abridgment  of 
Cjfen  in  £(|uit/, 
302. 

B.  owes  A.  a 
debt,  A.  by  will 
gives  the  debt 
toB.  and  after- 
wards receives  it 
himfelf  in  his 
life-time;  thii 
is  an  ademptioa 
of  the  legacy. 

[  *ii2  3 


,^  i)  Vide  Ellict  V.  Davtnfert,  ante,  i  vol.  83.     Sibthorf  v.  Moxtm,  3  Atk. 


•^. 


S4 


And 
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RiDE»  V.  And  it  was  infiftcd,  and  fo  held  by  the  court,  that  though 

^     .    ..  this  was  but  a  covenant,  and  therefore  at  law  no  revocation 

bis  wifefix  mef-  of  the  Will  by  which  the  teftator  had  difpoftd  of  his  real  cftatc, 
rtft^r'hrs  rea*  Y^^  ^^*^  '^^  ^^^^  being  for  a  valuable  confidcraiion,  was  in 
cftate  equiiiy  to  equity  iantamoutit  to  a  conveyance,  and  confcqucntly  in  equity 
ten  in  fee,  ftnd  ( I )  a  revocation  of  the  will,  as  to  the  moiety  of  the  fix  houfcs 
•  devifed  by  the  teftator  to  his  wife ;  fo  that  the  plaxntiflF  Sir 
Barnham  Rider  was  intitled  to  one  clear  moiety  of  the  real 
eftate,  and  to  an  account  of  tlie  rents  and  profits  thereof  from 
the  death  of  the  teftator.     But, 


afterwtrd*  on 
the  marritge  of 
Ms  eldeft  daugh- 
ter  he  covenant! 
ttt  fettle  one  mo- 


ie:y  on  her  and 

ber  huA>ind  ; 

the  devife  of  the  6x  houfes  (htU  be  good,  tod  fubfift  out  of  the  remaining  moiety. 

[*333  ]  ^^  to  the  {\x  houfes  devifed  to  the  tcftator's  wife,  it  being 

the  teftator's  intention  that  fhe  fliould  have  them,  the  court 
held  that  fhe  fliould  have  a  fatiafaftion  out  of  the  remaining 
moiety,  and  tliat  the  wife  ftiould  not  fufFcr  by  the  marriage-* 
articles,  there  being  enough  out  of  the  otlier  moiety  to  fupply 
and  fatisfy  the  devife  of  the  fix  houfes  to  her ;  although  on  the 
other  fide  it  was  objefted,  that  the  wife  having  a  jointure  of 
400  /.  per  annttm  made  to  her,  there  was  the  lefs  reafon  for 
the  court  to  ftrain  any  thing  in  her  favour  againft  the  co-heir 
tj^e  youngeft  daughter,  who  v^as  left  but  indifferently  provided 
for,  the  remainder  of  this  400  /.  per  annum  jointure  being  to 
go  over,  after  the  jointrefs's  death,  to  collateral  heirs  male. 

In  the  next  place,  as  to  the  other  moiety  of  the  real  eftate,  ^^ 
it  wa>  decreed,  that  the  tcflatt-r's  widow  was  to  have  for  her-^- 

▼ifeione  mokiy    Yiit  fix  houfcs  part  thereof,  and  the  rcTidue  of  fuch  moiety  fub^ ^ 

perfona I  eftate  jc£l  to  the. wifc's  eftate  for  life  in  the  fix  houfcs,  to  be  divided^-* 
in  moieties,  one  moIe?-v  tliercof  to  go  to  the  elder  daughter  — :» 
and  the  other  to  the  yo«in ;;er  *,  and  though  it  was  infiftcd,  thi^E:; 
it  appeared  to  be  the  plain  intention  of  the  teftator  that  botE"  _^ 
daughters  ftiould  have  equal  portions  by  the  5000/.  in  mone-::^^ 
given  to  the  eldeft  daughter  on  her  marriage,  and  the  5000  / 

v/hich  the  teftator  referved  power  to  difpofe  of  in  legacies  1-      ->y 
liis  will,  and  that  it  was  a  very  [a)  common  cafe,  where  a 

man  by  will  gives  a  portion  of  1000  /.  to  one  of  his  daughter: — <j, 
brthc  fctfuT-^^^    and  afterwards  lives  to  marry  that  daughter,  and  gives   \^ 
mcnt,  andthe       looo/.  or  fomc  greater  portion,   to  conftrue  fuch  portion 
rptljeo^thTrnio-   go  in  fatisfaftion  and  difchargc  of  the  legacy,  it  being  as 

fcty  by  the  will. 

(#)  1  Vern.  115.  Preced,  in  Chan.  183. 

(1)   So,  Cotter  v.   Layfr»  poft.  62^.  


A.  has  two 
daughters,  B. 
and  O.  and  dc- 


to  B.  the  other 
moiety  of  his 
real  and  perfonal 
eftate  to  C.  and 
afterwards  A. 
in  confideration 
of  marriage  cu. 
Tenants  to  fettle 
•  moiety  of  h  5 
real  eft4te  upon 
thehufb^H'ithjt 
marries  B.  the 
buiband/hall 


tL  ' 
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the  teftator  had  hlmfelf  paid  his  own  legacy  in  his  life-time ; 
and  that  it  was  within  the  fame  rcafon  m  the  prefent  cafe, 
where  the  teftator  by  bis  will  gave  a  nioitty  of  his  real  and 
perfonal  eftate,  to  his  cldeft  daughter,  and  afterwards  in  his 
life-time  upon  her  marriage,  gave  her  a  moiety  of  his  real  and 
perfonal  cilate,  that  this  fliould  be  a  fatisfaflion  and  payment 
of  the  legacy :  ( i ) 

Yet  to  this  the  Lord  CkaficeUor  faid,  that  though  it  might  be 
the  intention  of  the  teftator,  it  was  neverthelefs  going  too  far 
from  plain  words ;  and  tliis  cafe  was  the  ftronger,  in  regard 
that  after  the  teftator  had  entered  into  thefe  articles  for  the 
giving  half  his  real  and  perfonal  eftate  to  the  plaintiff  Sir 
Barnham  Rider,  he  executed  a  codicil  whereby  he  confirmed 
his  will  fubjeft  to  the  articles  ;  which  confirmation  was  a  re- 
publication {2)  of  his  will,  and  as  if  he  had  wrote  it  over 
again,  or  had  afterwards  for  a  valuable  confideration  afllgned 
over  a  moiety  of  his  real  and  perfonal  eftate  to  his  eldeft 
daughter,  by  which  the  faid  moiety  thus  difpofcd  of  did  no 
longer  continue  any  part  of  the  teftator's  eftate,  fo  that  the 
teftator  afterwards  by  devifing  a  moiety  of  his  real  and  per- 
fonal eftate,  muft  be  intended  to  have  meant  the  remaining 
moiety  only,  and  to  have  divided  that  moiety  into  moieties. 

5/A/y,  It  being  urged  that  the  teftator  Admiral  Littleton  and  Oneby  de«4 
his  wife  having  joined  in  the  mortgage  by  leafe  and  relcafe  gaget,  this  « 
and  fine,  this  was  a  revocation  of  the  admiral's  will :  "Tf^*^.*®"  ^* 

will  only  pr* 

Lord  Cbancellor,  replied,  that  it  could  only  be  a  revocation   ^^^'^ 
pro  ianto  (3). 

6thly,  It  was  contended  that  this  mortgage  being  a  debt,       F  q^-  1 
muft  be  paid  out  of  the  perfonal  eftate,  nay  that  it  (hould  be 
paid  out  of  the  perfonal  eftate  prior  to  the  fpecific  legacies,  at 
Icaft  before  the  pecuniary  legacies,  and  it  was  faid  to  have  been 
determined  (a),  that  a  mortgage  fliould  be  paid  out  of  the 


(1)  Vide  Hartop  v.  Jrhitmore^  ante.  Lord  Moptfort,  I  Vez.  485. 

1  vol  681.  (3)  So,  Tork  v.  Sto7ii,  I  Salk.  158. 

(2)  Vide  Acher'ey  v.  Fcmon,  Com.  Perklnt  v.  IValkir^  i  Vern.  97.  HalN. 
H^p.  381.  and  3  Bro.  P.  C.  107.  Fot-  Duncb,  1  Vern.  329.  342.  Far/oms  V. 
Urs.  Potter,    I    Vcz.  437.     Gihfon  \.  Fneman,  ^  kik.  j^^. 

[a)  This  was  determined  jn  the  cafe  of  Ball  v.  BaU^  by  Lord  itaccUiUUin  1720. 

pcribnml 
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The  perfonal 


perfonal  eftatC)  in  preference  to  the  cuftomaiy  or  orphanage 
part  by  the  cuftom  of  London ;  which  laft  vmh  admitted  by  the 
court,  becaufe  the  cuftom  of  London  cannot  take  place  till 
eft*  /•>'  a  free-  after  the  debts  paid,  however  it  was  afterwards  admitted  by 
^.Vdl'^pay'*^  counfel  on  both  fides,  that  the  land  being  made  by  the  tefta- 
mortganes,  p  c-  tor  himfclf  a  fund  for  the  payment  of  t|ie  mortgage-money, 
cttdomiiy  or  though  the  fame  fliould  be  eafed  againft  an  adminiftrator  or 
V^^^V^y  P*''»  refiduary  legatee,  yet  it  ftiould  not  be  eafed  fo  ^s  to  difappoint 
lidulr>  legator,  any  of  the  debts,  or  even  ( i )  legacies  given  by  the  will,  either 
'"pl^unuTir,'     fpcdfic  or  pecuniary. 

^cific  legatee* 


(2)  So,  Tipping  V.  Tipping,  ante  i  vol.  694.     Davis  v.  Gardiner,  ante  190,  &c. 


Cafe  96.  Chefter  verfus  Painter. 

At  tlM  Council,   y  J  p  o  N  an  appeal  to  the  King  in  council  from  a  decree  In 

lEq.  Ci.Ab.         \J    the  court  of  Chancery  in  the  ifland  of  Antigua  : 

Y75.  pU  24.  560*  pi*  6.  One  deTifec  a  third  of  all  hisrftate  whatfocTcrto  his  yiMc,  and  two  thirds 
•fall  1m4  realand  perfonal  eftaie  to  hit  fon  J.  S.  and  his  heirs ;  the  wife  has  bot  an  rftatr  for  life  in 
thcthird  part  of  the  real  eflate,  the  word  "  eftate**  being  intenc'ed  to  defctibe  the  "  thing**  only,  and 
Dot  the  "  iotereft**  in  the  tbingy  and  when  the  ttftacor  intends  to  pa(a  a  fee,  be  adds  the  word  **bcira** 
to  ikt  word  <*  eAate.' 

The  cafe  was :  One  John  Painter  feifed  in  fee  of  a  real 
eftatc,  and  pofTcfled  of  a  perfonal  eltate  in  Ji^ne  171 1.  made 
E  33^  3  his  will,  and  thereby  gave  and  bequeathed  one  third  part  of 
ali  his  ejlate  ivhatjoever  to  his  wife  Anne^  and  devifed  to  his  fon 
John  Painter  and  to  his  heirs  two  thirds  of  all  his  real  and  per- 
fonal eftate,  upon  condition  to  pay  his  debts ;    and  gave  to 

J.  S.  the  fum  of  — < payable  at  twenty-one,  and  in  the 

mean  time  he  to  have  the  yearly  fum  of which  did  not 

amount  to  the  intereft  of  the  legacy  given  to  him.  J,  S,  died 
under  twenty-one,  and  his  executors  demanded  the  legacy  pre- 
fently. 

In  the  privy  council  were  prefent  inter  al*  the  Lord  Chief 
Juftice  Raymond^  Sir  Jo/eph  Jekyll  Mafter  of  the  Rolls,  and 
the  Lord  Chief  Juftice  Eyre  \  and  the  queftions  were, 
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\]l.  Whether  the  wife,  to  whom  the  third  part  of  all  the     C"«»t«k  ». 
cftator's  cftate  whatfoever  was  devifed,  {hould  have  an  cftatc 
nfcc,  or  only  an  eftate  for  life  ?  (i) 

idlyy  Whether  the  wife  (hould  have  a  third  part  of  the  per- 
>oal  eftate  free  from  ^.the  debts,  or  only  a  third  pArt  of  fo 
luch  as  fhould  remain  after  payment  of  debts  ? 

^dlyy  Whether  the  eJcecutor  of  J.  S.  fhould  be  paid  this  I  <i«»'f«  »ool. 

ya.cy  prefently,  or  wait  until  fuch  time  as  J.  S.  would,  if  of  n,  a. diet 

liad  lived,  have  attained  his  aee  of  twenty-one,  ***^°'*  *'*-**« 

'  o  i  executors  ihall 

not  have  the  U* 
gtcy  until  fuch  time,  as  A.  (hould  have  come  to  11,  if  he  badiivtti. 

As  to  the  firft,  the  Chief  Jujl'ices  and  the  Mafitr  of  the  Rdls 
Lrliout  difficulty  held,  that  by  the  Avnit,  of  a  third  part  of 
I   the  tefta tor's  eftate  whatfoever  the  land  did  pafs,  as  well 

the  perfonal  eftate  by  virtue  of  the  word  [whatfoever]; 
It  they  conceived  that  the  wife  fliould  have  but  an  eftate  for 
^<c  therein,  the  word  [cftate]  being  rather  a  defcription  of 
^^  thing  itfelfjxthan  of  the  teftator's  intcreft  in  it ;  and  by  the  r  ,--  i 
^^t  claufe  it  appeared,  that  where  the  teftator  intended 
^  give  a  fee,  there  he  took  care  to  add  the  word  [heirs]  to 
Reword  [eftate.]  f 

But  as  to  the  other  two  points,  the  Judges  and  the  Majler 
^  the  Rolls  took  time  to  confider,  and  having  met  togetlier, 
ley  all  agreed,  and  Raymond  C.  J.  delivered  it  as  their  una- 
imous  opinion  with  regard  to  the  fecond  point,  that  the 
ridow  fliould  have  her  thirds  not  liable  to  the  debts,  they 
eing  by  the  exprefs  words  of  the  will  fixed  upon  the  other 
Biro  thirds,  by  which  the  devifj  to  the  wife  was  rendered 
Icar;  and  upon  this  point  were  cited  Dy.  59«  *•  164.  a* 
wM/b.  149. 

As  to  the  third  point  they  likewife  held  unanimoufly,  that   {s)  VUe  poft. 
ic  executors  of  the  legatee  fliould  (a)  wait  for  their  legacy    wiiliams"and^' 

Che  dillindion 
Vre  taken  between  the  ezecatort  or  admtniftratois  of  a  legatee  dying  before  the  day  of  paymsat^ 
ifii  the  devifee  over. 


f  but  icc  the  cale  of  Ibhetfin  v.  Btcktuitb^  where  the  dcvife  was,  of  all  my 
^^ie  to  A.  for  life,  and  to  1 .  D.  after  her  death,  he  tr-king  the  teftator's  name* 
fcd  if  he  refaied,  to  M,  B.  and  her  heirs  for  e<ver,  Tlie  Majler  of  tbc  Rolls  held 
;•  D,  took  only  an  eftate  for  life  ;  but  1 1  Ar.  1735,  ^^^^  ^alhot  was  of  opinion 
•  2).  had  a  fee,  and  varied  the  decree  at  the  Rolls,     Ca.  temp.  Tal.  157. 

(1)  On  this  head  y\At  Bany  v.  Edg^svorth,  poft.  523. 

until 
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until  fuch  time  as  their  tcftator  (hould,  in  cafe  he  had  Hvcdy 
have  attained  twenty-one,  it  being  unreafonable  that  the  ex- 
ecutors of  J.  S.  (landing  in  his  place  fhould  be  in  a  berter 
cafe  than  J.  &•  himfelf  would  have  been,  had  he  been  livi:!;^  ; 
and  it  was  to  be  prefiimed  that  tlie  firft  teilator  had  made  a 
computation  of  his  eitate,  and  confuicred  when  tlie  fame  would 
beft  bear  and  allow  of  the  p<iyment  of  this  legacy  ;  and  there 
could  be  no  reafon  given  why  an  unccrtiiin  accident  fhould 
accelerate  the  payment  of  this  legacy  before  the  time  which 
was  at  firft  intended  for  th.it  purpofc.  See  in  fupport  of  this 
refolution,  2  Ftrfi,  94,  199,  but  i  Leo.  277.  Laiiy  Lodge's 
cafe,  contra. 

The  above  cafe  was  reported  to  mc  by  the  Right  Hon.  Sir 
Jofiph  Jckyll  Mailer  of  the  Rolls. 


[  338  ] 
Cafe  97. 

LordCtiancenor 

KrK«. 

a  £q.  Ci.  Ab. 

44i.p».  45- 

In  the  cafe  of  a 

wiUf  tho*  an  ex- 

preft  legacy  to  be  giren  to  th^  execotory,  yet  if  a  1eg;icy  is  alfo  givra  to  the  rext  of  kin,  this  i»  equally 

a  bar  to  the  next  or  ktn,  as  to  the  execuion;  and  thcrcfoie  '\\  the  Tut  plus  be  not  difpofcd  of  by  the 

wil)^  the  executors  (haJl  have  a.     Qu. 


Attorney  General  verfus  Hooker,  and  Somner 
verfus  Hooker. 

THIS  fuit  {inter ar)  was  for  a  diftribution  of  the  fur- 
plus  of  a  perfonal  cflatc  : 


The  cafe  was  :  One  having  a  fiftcr,  who  was  next  of  kin, 
and  having  feveral  fums  of  money  in  the  South-fca  and  Bank, 
made  his  will,  whereby  he  devifcd  100/.  per  annum  to  his 
fifter  for  life,  and  the  refulue  of  his  bauk-ftock  to  his  exe- 
cutor, and  devifed per  annum  out  of  his  South-fea  (lock 

to remainder  of  his  faid  (locks  to he  devifed 

the  furniture  of  his  houfe  to  his  executor  and  the  heirs  of  his 
body,  giving  an  exprefs  legacy  of  a  fum  of  money  to  his  fifter, 
and  making  one  who  did  not  appear  to  be  any  relation  to  him 
executor  •,  but  there  was  no  difpofition  of  the  furplus  of  his 
perfonal  eflate.  On  the  death  of  the  tcftator,  the  queftion 
was,  how  the  refidue  of  the  perfonal  cftate  Ihould  go  ? 

Infifted  by  Mr.  Lutivyche  and  Mr.  Talbot  on  behalf  of  the 

fifter  the  next  of  kin,  that  here  being  an  exprefs  legacy  to  the 

executor,  it  ncceffarily  implied  that  he  was  to  have  no  more, 

eKprcJJio  wiius  ejl  exclnjio  alitrius^  the  executor  could  not  have 

2  all 
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Hooics«. 
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Hanifomi ;  and  tho'  the  filler  had  an  exprcfs  legacy  as  well 
\  the  cjcccutori  yet  this  did  not  bar  the  next  of  kin  from 
king  (under  another  will)  by  the  ftatute  of  diftribution ; 
lat  in  mod  of  the  cafes  which  had  been  decreed  where  the 
ecotor  had  an  exprcfs  legacy,  the  next  of  kin  had  one 
3,  which  yet  was  no  ohjcftion  again  ft  letting  fuch  next 
kin  into  a  diftribution  ;  they  admitted  the  cafe  of  Ball  and 
lith  in  Lord  Hancfurt^s  time,  where  the  teftator  marrying  the 
dew  and  executrix  of  one  Athiris^  who  as  executrix  was 
(Icfled  of  a  confidcrable  quantity  of  plate,  and  the  teftator 
uth  by  his  will  gave  to  his  faid  wife  all  the  plate  and  goods 
lich  he  had  with  her,  and  made  her  executrix,  without  dif- 
fing  of  the  furplus ;  this  being  in  the  cafe  of  a  wife,  Lord 
^rcourt  decreed  the  fuq^his  to  her  ;  but  tlicy  obfcrved  at  the 
ne  time  that  the  plate  and  gooils  were  what  (lie  already  had 
executrix  cf  her  former  liuft)and,  and  therefore  the  dovifc 
ereof  to  her  was  in  ftriftnefs  void  ;  that  according  to  Lord 
lacclejfifld^s  opinion  every  executor*  was  but  a  truftee,  and 
at  if  an  executor  dies  inteftatc  all  the  perfonal  cilate  the  pro- 
-Tty  whereof  is  not  altered,  will  eo  to  tlic  (n)  adjninillrator   W  Seethecife 

I    .  c^  J  1  ri-  1  olthcDukeof 

mu  non,  CT^.  and  not  to  the  next  of  km  to  the  executor.        RutUnd  verfut 

Diich.'fsofRttt- 
Und,  ante  97.  and  Partington  verfut  Knightley,  vol,  i,  55^ 

Soticitor  General  contra :  It  is  a  very  llrange  conftruclion 
lat  bccaufe  the  teftator  not  knowing  (perhaps)  how  far  his 
:rfonal  eftate  will  hold  out,  gives  //;  all  events  an  exprcfs 
gacy  to  his  executor,  therefore  the  latter  fliall  not  have  the 
.fidue  as  executor  :   furcly  he  flnll ;   bat  in  this  cafe  it  is 
le  ftronger,  fince  as  to  thefe  ftocks  out  of  which  particular 
muities  arc  given  to  fome  pcrfons  for  tlicir  lives,  the  rc- 
latnder  is  devifed  to  the  executor,  which  fliews  that  the  re- 
udnder  of  the  whole  was  intetfded  to  go  to  him  ;  and  it  is 
kc  the  cafe  of  the  Duche/s  cf{b)  Beaufort  j  where  the  late  Duke    (5)  Sec  Famnt- 
rf  Beaufort  gave  the  ufe  of  his  plate  to  his  wife  for  life,  and    j^^'^jj"*  ^ 
iftcr  her  death  gave  the  plate  to  his  grandfon  (afterwards  Duke   fupia. 
^(Beaufort)  and  made  his  wife  executrix,  without  difpofmg  of 
^e  furplus  of  his  perfonal  eftate;  whereupon  tho*  the  court  of 
lancery  decreed  the  furplus  to  go  to  the  next  of  kin,  yet  the 
oufe  of  Lords  rcvcrfcd  that  decree  and  gave  it  to  the  wife. 

Lord  Chancellor  :    I  could  wifti  an  aft  of  parliament   was 
^^c  to  reduce  this  point  to  a  certainty,  for  if  it  were  once 

fettled 


[  340  ] 


340 


De  Term.  S.  Hill.    l^lj*. 


ATTOirWlT 

CSftKHAL  «» 

HoOSBBr 


U)  See  tKe  Of- 

Sceof£xecutort 
chap.  I.  pages 
4th  and  5th,  ex- 
yrefi  to  this 


fettled  cither  way,  it  would  be  well  enough  j  but  in  the  ptc-* 
fent  cafe,  if  the  cxprefo  legacy  to  the  executor  be  allowed  to  ex- 
clude him  from  taking  the  furplus>  by  the  fame  reafon  the  ex- 
prefs  legacy  to  tlie  next  of  kin  will  bar  ( i )  her  likewife  ;  and 
then,  here  being  exclufion  againft  excluCon,  the  law  mufl 
take  place,  and  the  executor  have  the  furplus  as  executor. 

As  to  what  has  been  urged,  that  if  an  executor  dies  intcf- 
tate,  all  the  perfonal  eftate,  the  property  whereof  is  not  altered, 
(hall  go  to  the  adminittrator  de  bonis  mtty  lie.  and  not  to  the 
next  of  kin  of  the  executor  \  this  is  true,  becaufe  from  the 
time  the  executor  dies  inteftate,  the  firft  teftator  dies  inteftatc 
alfo,  and  it  was  tlie  executor's  own  fault  that  he  did  not,  as 
he  might,  alter  the  property. 

But  the  law  fays,  and  the  general  notion  of  mankind  is, 
that  the  making  a  man  executor,  is  giving  him  {a)  all,  which 
is  the  lefs  to  be  wondered  at,  when  it  is  confidered  that  per- 
fonal eftates  were  not  near  fo  brge  formerly  as  they  arc  at 
prefent. 

Accordingly  it  was  (2)  decreed  in  the  principal  cafe,  that 
the  executor  fliould  take  the  furplus  as  executor ;  tho*  Mr* 
Lutnvyche  faid  this  would  (hake  many  precedents  ^3). 


(1)  Harper  v.  Ltt^  MoF.  3,  fed  con- 
tri.  H^heelir  v.  Sheer,  Mof,  288.  Jn- 
drevy,  Clark,  2  Vez.  162. 

(2)  Reg.  Lib.  B.  1725.  fol.  469.  by 


the  name  of  Somner  v.  Hooker, 

(3)    V^ide    Farrington    v,   Knlghtlfyt 
ance«   i  vol.  544. 
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Cafe  98. 

Lord  Cbaacellor 
King. 

An  annati  fum 
fecured  for  the 
wife*i  pin-mo-. 
n^  for  her  ap- 
paici  and  ex- 
pences,  if  they 
cohabit  togrther 
and  the  hulband 
maintain  her, 
the  arrears  of 
pin-money  are 
not  recovcrablf. 


Thomas  verfus  Bennet. 

UP O N  a  marriage  fcttlcment  pin-money  was  refcnrcd 
for  the  wife,  {viz,)  50  /•  per  annum  lor  her  apparel  and 
private  expences,  fecured  by  a  term  for  years ;  the  hufband 
died  and  foon  after  the  widow  died,  upon  which  her  executors 
demanded  inequity  500/.  for  ten  years  arrears  of  this  pin* 
money ;  but  it  appearing  that  the  hufband  maintained  htfr^ 
and  on  the  other  hand  there  being  no  proof  that  (he  had  ever 
demanded  the  pin-money,  this  claim  was  difallowcd  ( i). 


(l)  Vide  Powell  V.  Haukcy,  ante  84. 


21///, 
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iJijf  ^Inter  aP)  the  cafe  was,  that  Benfict  marrying  Mary 
Jhe  niece  of  the  tcftator  i'hcmasy   the  latter  by  marriage  ar- 
ticles agreed  that  he  would  at  tlie  time  of  his  death  leave  de- 
vife  or  otherwlfe  convey,  lands  and  tenements  of  the  yearly 
«'alue  of  30/.  to  the.  heirs  6f  the  body  of  his  niece  Mary  Bennet 
by  her  faid  hufband  and  to  t/:e:r  htirs^  provided  that  if  there 
lliould  be  more  than  one  child  of  the  marriage,  then  tlie  teftator 
Ykojnas  fliould  be  at  liberty  to  difpofe  cf  this  30  /.  per  annum 
to  fuch  of  the  children  of  the  niece  as  he  fhould  think  fit;  and 
in  the  beginning  of  the  articles  it  was  faid  to  be  for  the  better 
advancement  of  Bennet  and  his  intended  wife,  and  tlie  iflue  of 
^e  marriage. 

The  teftator  Thomas  died,  Bfnnet  and  his  wife  were  living 
iind  had  feven  children,  and  demanded  for  the  children  the 
30/.  pfr  annum  with  the  arrears  thereof  from  tlic  deatli  of  the 
deflator  Thomas. 

Obje&edy  The  30/,  per  annum  is  to  be  left  to  the  heirs  of 
€hc  body  of  the  niece  Alary  by  Bennet^  W  nemo  ejl  hares  vU 
'^fentis^  fo  that  this  30/.  per  annum  is  not  to  commence  until 
^fter  the  death  of  the  niece  Mary^  at  which  time  all  her  chil- 
dren may  be  dead,  confcquently  it  is  uncertain,  whether  the 
:3iicce  Mary  will  then  have  any  heir  of  her  body  by  Bennet,  or 
«r  who  will  be  that  heir. 

Lord  Chancellor:  This  is  a  cafe  of  articles,  in  the  conftruc- 
tion  of  which  the  Court  has  a  much  greater  latitude  than  in  the 
conftru£tion  of  limitations  of  eftates :  thus  in  the  cafe  of  {a) 
marriage  articles  to  fettle  lands  on  the  hufband  and  wife  for 
their  li/es,  remainder  to  the  heirs  male  of  their  bodies,  it  (hall 
be  underftood  to  have  been  intended  the  firft  and  every  other 
fon  ;  fo  here  the  words  [heirs  of  the  body  of  the  niece  by  her 
hufband]  fhall  be  conftrued  (1^  children,  and  the  rather,  be- 
caufe  it  is  faid  jufl  afterwards,  and  to  their  heirs,  whereas  if 
there  be  a  fon  of  the  marriage,  it  muft  be  his  heirs  alone  that 
muft  take  5  and  tho'  in  cafe  there  had  been  only  daughters, 
the  words  [their  heirs]  had  been  proper,  yet  here  arc  fons. 


34« 


Thomas  «• 

BCNNCT. 


C34«3 


Coort  of  e^uitf 

has  a  latitude  in 
the  conftiudioa 
of  articles, 
(tf)  Vide  vol.  u 
Bale  v.  CoU- 
mtSy  145. 


Where  the  vorlf. 
[heirs  of  ihc 
boJies  of  the 
huCband  and 
wife  and  iheir 
heirs]  Aall  be 
conltrued  chii> 
dreo. 


(i)   Vide  Loveday  v.  Hopkins,  Amb.  273. 

and 
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and  It  cannot  be  intended  that  the  provifion  was  for  dlanghters 
only,  when  not  fo  exprcflcd,  and  the  prorifo  that  rcferves  ai 
power  to  the  teftator  Thomas  the  uncle,  if  he  tliought  fit,  ta 
give  preference  to  any  of  the  chiklren  before  the  reft,  (hews 
that  all  the  children  were  to  take,  unlefs  the  teftatdr  Thomas 
the  uncle  (hould  think  proper  to  interpofe,  and  make  an  ap- 
pointment of  the  20 /•per  annum  to  any  one  of  the  children  ; 
moreover  the  preamble  of  the  articles  was,  that  the  iflus  fliould 
be  advanced  as  well  as  the  hu(b:ind  and  wife,  for  which  reafoit 
all  the  children  of  Bcnnct  by  his  wife  Mary  that  were  born  at 
the  time  of  the  teftator's  death,  ought  to  take  this  ^oi,  per 
mnninn^  and  are  in  titled  to  the  arrears  from  the  death  of  their 
uncle  the  teftator  Thomas. 

^dly^  There  being  a  claufe  in  the  teftator  ThoMas*s  wil!, 
that  if  the  cftate  given  by  his  will  to  his  younger  niece  Annt 
Lenvellin^  fliould  prove  of  greater  value  than  what  he  had  bc^ 
fore  given  to  his  niece  Alary  Bcnnety  then  fo  much  (hould  be 
taken  from  his  niece  Anne  Lcvjclliny  and  be  refunded  to  his 
eldeft  niece  Mary^  as  would  make  them  equal  \  it  was  tlicrc- 
upon  objcfted,  that  what  the  children  oi  Mary  were  intitled 
to  by  the  faid  marriage  articles  could  not  be  taken  as  given 
to  Mary* 

"Rut  Lsrd  Chancellor  interrupted  the  counfel  in  this,  declar- 
ing it  to  be  clearly  his  opinion,  that  what  by  the  marriage 
articles  was  provided  for  the  children  oi  Mary  by  her  friends^ 
ought  to  be  looked  upon  as  part  of  the  provifion  for  Mary, 
and  as  done  for  her ;  lince  it  was  doing  that  for  her  children 
which  othcrwife  (lie  or  her  hufband  Bennet  would  have  been 
obliged  to  do  tliemfelves* 

Alcftcy  given  ^thly.  Here  being  a  legacy  of  ico/.  given  to  the  executor, 
Se  ukcn  tobc»'  ^"^  ''*^  tciftator  having  afterwards  contrafted  a  debt  of  25  /. 
fatiifaaioo  of  a  with  thc  cxccutor  (who  was  an  attorney)  for  fees  and  bufinefs 
done,  refolved  without  difficulty  tliat  this  debt  being  contradl- 
ed  fubfeqttent  to  the  will,  tlie  legacy  could  be  ( i )  no  fatisfac- 
tion  for  the  fame. 


[  343  ] 


Where  there  it 
»  piovifo  is  a 
m\\\  that  ill  cafe 
what  it  left  to 
one  daughter 
ihail  exceed  in 
▼aloe  what  it 
given  10  ano- 
ther, the  former 
ihall  refund 
fro  tanto )  what 
is  ^ven  to  either 
•f  the  daughter*! 
children  is  to  be 
looked  upon  at 
given  to  the 
daughter* 


fuLfequent  debt* 


(i)  So,  Crammer^s  cafe,  i  Salk.  (:o8. 
Chauncey* scsik J  ^nic,  i  vol.  409.  Fuw* 


Ur  V.  F(nultr,  poll,  3  vol,  35  J. 
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Keylway  verfus  Keylway.  Cafe  99. 

^pOB'ERT  Key!v)ay  died  intcftate,  leaving  a  wife  And  Lord  Chancellor 

no  child,  and  leaving  a  mother,  three  brothers,  a  fifter,  Olib.  Rep,  189, 

and  two  nieces,  the  children  of  a  deceafed  brother,  and  pof-  J^^,^,^  «,^,^ 

fcffed  of  a  confiderable  perfonal  cftate,  and  the  queftion  be-  *  ^*J-  ^*-  ^^* 

ing  touching  the  diftribution  thereof :  442'.  pi.  48. 

By  theftacuteof 
f  Jac*  *•  c  i7«  if  after  tht  death  of  the  faiher  any  of  hit  children  (btU'd*^  inteftate  without  wif* 
or  children,  every  brother  and  fifter  and  i  heir  repre^ntativcs  (hall  have  an  eqaal  (hare  with  the 
motfaer.  The  cafe  wai,  after  the  death  of  tlie  father  the  fon  died  inteftate  leaving  a  wife,  aod  with- 
•at  children,  but  leaviog  a  mother,  brothcia  and  a  fifter,  and  two  nieces  the  children  of  a  d^eaftd 
brother.  Refolvcd  that  thia  was  within  the  (Utute,  and  that  the  intcftate't  wife  (hoold  have  bat  one 
moiety  \  and  at  to  the  other  moiety,  that  the  inteftate*t  brothers  and  fifter,  &c  ihould  come  in  for 
In  equal  iharc  thereof  with  tht  mother* 

jy?,  It  was  admitted  by  ail,  that  the  inteftate's  vi'ife  was  to 
have  one  moiety  of  his  perfonal  eftate  by  the  ftatute  of  diftri- 
bution, ai  a  13  Car.  2.  cap.  10.  fo  that  the  only  difficulty 
was,  as  to  tlie  remaining  moiety,  whether  the  inteftatc's 
mother  as  the  next  of  kin  (hould  have  it^  or  whether  the  in- 
teftate's  brothers  and  (ifter,  (ffc.  (hould  come  in  for  their  {hares 
thereof  equally  with  the  mother  ? 

Objeflcd  oh  behalf  of  the  mother,  that  by  the  ftatute  of     £  34  j  ] 
diftribution  the  mother  as  next  of  kin  was  intitled  to  this  re-  • 

maining  moiety  juft  as  the  father  would  have  been,  and  that 
the  brothers  and  fifter,  Vc.  could  not  be  thought  to  be  of  equal 
degree  of  kindred  to  the  inteftate  with  the  mother ;  quodfuU 
concejf*  per  cui^. 

Then  it  was  infifted,  that  thi^  cafe  was  not  within  the  flat, 
of  Jac.  2.  <r.  17,  feB.  7.  the  words  of  which  arc,  **  that  if 
«  after  the  death  of  the  father  any  of  his  children  (hall  die  in- 
"  teftate  without  wife  or  children  in  the  life-time  of  the 
"  mother,  every  brother  and  fifter  and  the  reprefentativcs  of 
"  them  fliall  have  an  equal  (hare  with  the  mother ;"  for  that 
in  tliis  cafe  the  inteftate  having  a  wife,  it  was  not  within  this 

Vol.  II.  T  latter 
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latter  ftntutc,  which  is  to  take  place  only  in  cafes  vrhcrc  the 
mother  before  the  making  thereof  would  have  gone  away  with 
the  whole  perfonal  cftate  ;  whereas  here  fhe  would  take  but 
half. 

It  was  admitted  to  be  true,  that  tlie  words  of  the  ftatute  ar^ 
in  the  disjunftive,  (viz.)  if  after  the  death  of  the  father  the 
child  dies  without  wife  or  ifTue,  that  then  every  brother  and 
iifters,  Ufc  (hould  have  their  (hare  equally  with  the  mother ; 
which  word  [or]  might  be  thought  to  imply,  that  in  eitter  of 
thefe  cafes  the  brothers  and  fiftcrs,  t^c.  (hould  be  admitted  to 
fliare  with  the  mother. 

But  that  was  impolfiblc ;  becaufe  if  after  the  death  of  the 

father  the  child  (hould  die  leaving  no  wife,  but  leaving  children^ 

it  was  impoflTiblc  that  th«  brothers  and  fitter  or  the  mother 

(hould  any  of  them  have  a  (hare  of  the  inteftate's  ettate,  Which 

would  al!go  to  the  inteftate's  own  children ;  and  therefore  the 

[  34^  J      word  [or]  (hould  be  taken  for  [and]  as  is  {a)  done  in  a  great 

{a)  See  the  cifc     many  cafcs ;  from  whence  it  was  concluded,  that  this  cafe 

Sprtag,  vol.  !•  *    was  not  within  the  ilatute  of  Jac.  2.  but  retted  upon  that  of 

♦3**  diftribution,  Car*  2.  by  which  the  mother  as  next  of  Lin  took 

one  moiety,  and  the  wife  wonld  be  intitled  to  tlie  other. 

But 

Lord  Chancellor  decreed  the  contrary,  holding  the  intention 
of  the  ftatute  of  Jac.  2.  to  be,  that  la  every  cafe  where  after 
the  death  of  the  father  the  child  dies  without  ifTue,  if  there  be 
no  wife,  the  child's  brotliers  and  fiftcrs  (liall  come  in  equally 
with  the  mother  as  to  die  whole,  and  that  where  the  motlicr 
before  that  ftatute  came  in  for  half,  there  the  deceafcd  child's 
brothers  and  fifters  (liall  now  come  in  for  a  (hare  of  that 
moiety,  and  that  as  the  intention  of  the  ftatute  of  Jac,  2. 
was  in  prejudice  of  the  mother,  fo  in  the  cafe  which  had  now 
happened,  the  words  were  plainly  againft  her,  they  being  that 
<*  if  after  the  death  of  the  father  any  of  the  children  (hall  die 
*«  without  wife  or  children,  then  the  brothers  and  fifters,  £5*t-. 
"  (hall  have  their  (hare  with  the  mother  •,"  now  here  one  of 
thefe  contingencies  has  happened,  and  therefore  the  brotliers 
and  fitter,  i^c*  (hould  come  in  with  the  mother. 

He  admitted,  that  if  the  inteftate  (liould  have  a  child  and 
tu)  Wife,  and  a  brother  and  mother,  in  fuch  cafe  neither  the 

brother 
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Tirothcr  nor  mother  would  have  any  part,  but  the  child  fhould    Keiiwat  v. 

ICkvlway 

'take  all,  bccaufe  originally  the  lineal  defcendants  the  children, 
ihould  be  preferred  before  the  lineal  afccndants  the  father  or 
mother  ^  and  the  lineal  afcendants,  the  fatlier  and  mother, 
fliould  be  preferred  to  collateral  defcendants,  the  brother  and 
fifter.  But  this  being  altered  by  the  latter  ilatute,  therefore 
it  was  now  decreed  that  the  mother  of  the  inteftate  Keylway 
fliould  come  in  for  no  more  than  her  fliare  of  the  moiety  of  [  347  3 
the  pcrfonal  eftate  with  the  inteftate's  brothers  and  filler,  and 
the  two  nieces  the  reprefentatives  of  the  deceafed  brother,  f 


t  This  cafe  was  affirmed  to  be  law  by  Lord  Chancellor  Hardnuich^  in  the  cafe 
cf  Stanley  vcrfus  Stanley,  15th  of  May  1739.     I  Atk.  457. 

Webfter  vcrfus  Webftcn*  Cafe  100. 

OAt  the  Rollfc 
N  E  having  by  his  will  devifed  the  refidue  of  his  per-    »  Eq.ct.  Ah« 
fonal  eftate  to  three  perfons,  the  queftion  was,  whether    J7*' ?*• '• 
thefe  were  jointenants  or  tenants  m  common  ?  fidue  of  a  per« 

fooal  eftate  to 
cbfet  ii  a  joint  ^\(t,  and  ^tll  furr'ivtt 

It  was  urged  that  by  the  civil  law  fuch  a  dgyife  of  a  rejiduum 
Would  plainly  make  a  tenancy  in  common,  and  tho'  by  our 
law  it  would  as  plainly  make  a  jointenancy,  yet  all  matters  le- 
gatory, and  relating  to  perfonal  eftates,  were  to  be  conftrued 
according  to  the  eccledaftical  laws ;  for  the  Spiritual  Court  had 
the  proper  jurifdi£lion  of  thefe  matters,  and  it  would  be  very 
inconvenient,  if  the  legatees  by  fuing  here  fhould  have  one 
judgment,  and  by  applying  to  the  Spiritual  Court  (hould  have 
another. 

On  the  other  fide  it  was  urged,  that  in  this  cafe  it  appeared 
the  executors  had  affentcd  to  the  legacy,  from  which  time,  it 
Jiaving  become  a  legal  property,  the  fame  was  determinable 
according  to  the  rules  of  the  common  law.  See  Jones  {T^ho.) 
130.  Bajtard  \zx{ms  Stuheley^  i  Fern.  ^%2*  Lady  Shore  xcrfus 
BiUin^ey.  That  this  was  a  cafe  of  very  great  and  general 
concern,  and  that  it  had  been  conftantly  taken  for  granted 
fincc  the  above-mentioned  authorities,  that  where  tlicrc  was 
a  joint  devife  of  a  rejiduumy  the  refiduary  legatees  were  jointe-  [7481 
aants,  and  fuppofing  it  to  be  otherwifc,  if  one  of  the  legatees 

T  2  ihould 
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WtBtTiR  V.     (hould  die  in  the  life  of  the  tcftator,  his  (bare  would  go  to- 
cording  to  the  ftatute  of  diftributioni  as  iindifpofed  of. 

To  which  it  was  replied,  that  tho'  what  had  been  faid  con* 
ccrning  the  legacies  becoming  a  legal  property  by  the  execu- 
tor's affent  might  be  true  in  the  cafe  of  fpecific  legacies,  of 
fach  and  fuch  particular  chattels,  yet  when  tlie  devifc  was  of 
the  refidue  of  the  perfonal  eftate  after  debts  and  legacies  and 
the  charges  of  the  executorihip  paid,  (as  it  was  in  the  prefent 
cafe)  tho'  the  executor  ihould  aflent  to  this  bcqueft  of  the 
rejtduum^  yet  until  it  appeared  that  all  the  debts,  legacies  and 
charges  of  the  executorihip  were  paid,  it  would  be  impolEble 
to  know  what  the  refiduum  was,  and  confcquently  no  property 
could  veft« 

The  Majter  of  the  Rolls  faid,  this  cafe  was  of  great  confe* 
quence,  for  which  reafon  he  would  take  time  to  confider  of  it ; 
and  afterwards  gave  judgment,  that  in  this  cafe  the  furvivor 
(hould  take  the  whole,  and  retain  it  in  equity  in  the  fame  man- 
ner as  if  it  had  been  the  cafe  of  a  grant  at  law.  ( i) 

(tf )  Abr.  of  Cafes      The  like  decree  was  made  by  his  Honour  in  the  cafe  of  (a)  ^ 

poft  519.  vichin  the  fcafont  «pos  vnvcb  that  rc(bltttioa  wu  grounded. 


(I)  As  to  this  cafe  vide  JMJe  v.  Ea/,  3  Bro.  Cha.  Rep.  25. 
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Weft  virfus  ErrilTey.     In  Scac\  Cafe  loi 

THE  bill  was  to  have  the  benefit  of  marriage  articles  g^ij^ft.jje, 

dated  ^3  December  i685,  and  made  on  the  marriage  of  ^T^^  ^*'^*** 

Richard  Errijfey  with  Frances  the  daughter  of  Sir  Peter  Killi"  Anklet  on  ma 

grew  J  and  that  the  fettlcment  which  (either  thro'  miftakc  or  [lJSi!^huf^ 

fraud)  was  made  in  a  different  manner  from  what  was  con-  ^<i*ndwiA 

tamed  m  the  articles,  might  be  let  nght«  remaloaer  roti 

heirs  niAleof 
the  body  of  the  hdbtod  by  the  wife»  reauinder  to  tht  btirt  nule  of  the  body  of  tbo  bulbiiid  by  ti 
other  wife,  remainder  to  the  hcln  "  fcmok**  of  tbo  body  of  tb;  hulband  by  this  «ile«  A  iSttI 
sienc  is  made  before  the  marrisf  e,  aod  faid  to  be  purfuant  to  the  trtlc^ei  whereby  the  Uodf  t 
limited  to  the  huibaod  for  life  faos  waftc,  and  with  power  to  make  je^ct,  remaifiJer  to  tbo  firi 
JIec.  ion  of  the  marriage  io  tail  male,  remainder  to  the  ilrft,  &c.  fon  of  liny  other  marriage  in  ti 
Male,  remainder  to  the  '<  heirs  of  the  body**  of  chp  h«(band.  Thert  «fe  Sflbe  two  daughcera.  ai 
the  hu/band  fuffcrt  t  recovery,  and  detifes  the  piemiiTts  to  his  iiiUr  j  the  daughters  may  in  eouli 
compel  the  devlfee  to  convey  the  premilTes  to  then. 

The  two  plaintifFs  Mary  and  Frances  Wejl  were  the  gran- 
daughters  and  coheirs  of  this  Richard  Errijfey  and  Frances  his 
wife,  and  by  the  faid  marriage  articles  James  Errlffey  tlie 
plaintiff's  grandfatlier's  uncle  being  fcifcd  in  fee  of  divers 
manors  and  lands  in  Cornivall  and  Devoujhirc^  didj  in  con- 
fideration  of  the  marriage  and  marriage  portion,  covenant  to 
fettle  great  part  of  the  premiffes  (mentioning  the  parcels)  to  £  350  ] 
the  ufe  oi  Richard  Errijfey  the  plaintiff's  grandfather  (the  then 
intended  hufband  of  Frances)  for  life  without  wade,  remainder 
as  to  part  to  the  ufe  of  Frances  the  intended  wife  for  life,  re- 
mainder of  the  whole  lo  the  heirs  male  of  the  body  of  tiie  faid 
Richard  Errijfey  by  Frances^  remainder  to  the  heirs  male  of  the 
body  of  the  faid  Richard  Errijfey  by  any  other  wife,  remainder 
to  the  heirs  female  of  the  body  of  the  faid  Richard  Errijfey  hj 
Frances f  remainder  over  ;  with  power  for  the  faid  Richard  Er^* 
rijfey  to  make  leafes  for  three  lives,  and  to  make  a  joititurc. 

AfteruTirds,  and- before  the  marriag?,  by  indenture  dated 
the  24th  of  Manh  in  the  fame  year  16851  a  fettlcment  was 

T  ^  made 
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WnT  «r.  made  of  the  premiflesj  and  mentioned  to  be  in  purfuance  and 
performance  of  the  articles^  by  which  James  Errijfey  the  uncle  * 
conveyed  the  premifles  to  the  ufe  of  Richard  Errijfey  the  huf- 
band  for  Xiitfans  waftc,  remainder  to  Frances  his  wife  for  her 
life  for  her  jointure,  remainder  to  the  firft,  ^Cn  fon  of  the  mar- 
riage in  tail  male  fuccefljvely,  remainder  to  the  firll  and  every 
other  fon  of  the  faid  Richard  Errijfey  by  any  other  wife  in  tail 
male  fucceffively,  remainder  to  the  heirs  of  the  body  of  the  faid 
Richard  Errijfey  by  the  faid  Frances^  remainder  over. 

By  which  fettlement  there  was  an  omiflion  of  truftees  for 
fupporting  contingent  remainders^  and  inftead  of  limiting  a 
remainder  to  the  daughters  of  the  marriage  the  limitation  was 
to  the  heirs  of  the  body  of  Richard  Errijfey  by  the  faid  Frances^ 
which  plainly  gave  an  eftate-tail  to  Richard  Errijfey ^  and  con- 
fequently  a  power  to  bar  the  daughters  of  that  marriage,  and 
alfo  the  remainders  over  by  a  recovery. 

jf  JlS^  3  Richard  Errijfey  had  iffue  by  the  faid  marriage  one  only 

'".  daughter  Af^ry  5  and 

In  Trinity  Term  i6^%^  taking  advantage  of  this  miftake, 
fold  part  of  the  premifles  to  the  amount  of  6000  /.  and  up- 
wards, and  having  fufFered  a  common  recovery  of  fuch  part 
of  the  premifles  as  remained  unfold,  by  indenture  of  the  i6th 
of  February  1 709,  conveyed  the  premifles  unfold  to  truftees 
{Worth  and  Hei'k)  and  their  heirs,  in  truft  to  himfclf  for  life^ 
remainder  to  fuch  truils  as  he  flioyld  declare  by  wilK 

Afterwards  the  faid  Richard  Errijfey  by  will  dated  the  27th 
'  p^  Becentber  1722,  dcvifcd  the  premifles  to  his  fifter  the  de- 
fendant Mary  Errijfey  and  her  heirs,  except  a  fraall  tenement 
which  he  dc%'ifcd  to  one  Barrable  and  his  heirs,  and  having 
made  the  defendant  Mury  Errijfey  executrix,  died  in  January. 
following. 

Mary  the  daughter  of  Richard  Errijfey  by  Frances  married 
Col.  Wejl^  and  they  had  iflbe  the  now  plaintiff's  Alary  and 
Frances  Wtjiho^  infants  ;  Mary  Wejl  the  mother  died,  and 

The  two  plaintiffs  Mary  and  Frances  Wtjl  brouglit  their  bill 
agaiuft  Mary  Errijfey^  in  order  to  rectify  the  miftake  in  the  fet- 
tlement, whereby  the  premifles,  inftead  of  being  limited  ii^ 
ftrift  fettlement  as  they  ought  to  have  been  in  compliance  with 
flj9  articles  and  the  intent  thereof,  were  fettled  in  tail  upoi^ 

tb«; 
*  % 


Dc  Term.  S.  Trin.  1726.  3^^ 

the  faid  Richard  Errijfey ;  but  as  to  the  prcmifles  fold,  tlie  bill       West  v. 
'M  not  fcek  to  difturb  the  purchafe,  only  to  recover  the  pur-       ^■■""^• 
diafc-nioncy  out  of  the  aflets  oi  Richard  Errijfey. 

ITie  defendant  A/aryiErr^j  pleaded  the  fettlemcnt  of  1685.       [  352  1 
the  common  recovery,   the  will  of  Richard  Errijfey^  and  the 
lon^  enjoynnent  of  the  premifles  ;  and  the  plea  being  argued 
btfore  the  Lord  Chief  Baron  Gilbert  and  the  other  Barons,  the 
fame  was  over-ruled  unanimoufly. 

Afterwards  the  caufe  coming  on  to  be  heard  before  Lord 
Cliief  Baron  Pengelly  (who  had  fucceeded  to  that  place  on  the 
death  of  Lord  Chief  Baron  Gilbert)  and  the  Barons  HaUy 
Carter  and  Comym^  the  bill  was  difmifled  {a)  without  cofts^  («)  Dec.  1726, 
it  being  dangerous  (as  it  was  faid)  to  fet  afide  a  fcttlement 
which  feemed  to  have  been  deliberately  and  folemnly  made. 

That  it  appeared  the  daughters  of  this  marriage  were  poft- 
poned  to  the  fons  of  a  fubfequent  marriage,  and  fo  their  ad- 
vancement by  this  revcrfion  was  not  fo  much  regarded  -,  that 
tho'  the  cafe  oi  Trevor  and  Trevor  (^)  was  an  iuftance  in  point,  (*)  Vide  toI.  i. 
where  marriage  articles  for  fettling  lands  on  the  hufbaiid  for  *** 
life,  remainder  to  the  heirs  male  of  hi*  body  by  his  then  in- 
tended wife,  had  been  conftrucd  to  mean  his  firft  and  every 
other  fon  in  tail  male,  yet  where  there  had  been  another  re^ 
maindcT,  whetel^y  the  premifles  were  agreed  to  be  limited  to 
the  heirs  female  of  the  body  of  the  hufband  by  the  wife,  this 
had  never  been  conftrued  to  mean  daughters,  the  fons  being 
more  to  be  regarded  than  daughters,  as  they  preferve  the 
name  of  the  family ;  bcfides,  that  the  fettlement  of  1 685 
had  been  atiefted  by  Sir  Peter  Killigrew  father  of  the  faid 
Frances. 

From  this  decree  an  appeal  ( i )  was  brought  in  the  Hot/fe  of 
Lordsf  where  it  was  infifled,  i^,  that  by  the  marrrage-articJes 
it  was  agreed  that  the  eftate  fhould  be  limited  to  Richard 
^rrijfey  for  his  life  /atu  ivq/le,  and  that  he  fliould  have  power 
to  make  leafes,  which  was  a  plain  evidence  that  the  eftate  was 
intended  to  be  limited  in  ftrift  fettlement,  and  that  Richard  [  3S3  3 
Errijfey  (hould  be  but  tenant  for  life,  and  have  no  power  to 
bar  either  his  fons  or  daughters  by  fine  or  recovery. 


(0  3Bro.  P.  C.327. 

T  4  2dly, 
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WiiT  V.  2d/yi  That  the  fettlemcnt  took  notice  of  the  articles,  and 

was  cxprcfsly  mentioned  to  be  made  inpurfuance  and  perform' 
ance  thereof^  which  words  were  a  dcmonftration  that  the  par- 
ties did  not  defign  to  depart  from^  or  vary  the  terms  of  the  ar- 
ticles, nor  had  come  to  any  new  agreement  for  that  purpofe> 
and  that  it  was  apprehended  the  limitations  in  the  fettlement 
under  which  Richard  Erriffey  by  conftrud^ion  of  law  became 
tenant  in  tail,  had  proceeded  from  the  miftake  or  negligence 
of  the  counfel  who  drew  the  fame,  and  not  from  any  agree- 
ment or  defign  of  the  parties  to  vary  the  terms  of  the  articles ; 
of  which  miftake  or  negle£b,  the  omiflion  of  the  common  li- 
mitation to  truftees  to  preferve  contingent  remainders  wa^  a 
plain  proof. 

'^dly^  That  the  refpondtn^  was  a  volunteer  under  the  will 
of  Richard  Erriffey^  who  took  advantage  of  the  miftakes  in  the 
fettlement,  and  fufiered  a  common  recovery  to  bar  his  iflue, 
although  Mary  his  daughter  was  then  living,  ^hich  was  ap-y 
prehended  to  have  been  a  manifeft  breach  of  truft  in  him. 

Indeed  it  had  been  obje£led,  that  although  courts  of  equity 
had  in  like  cafes  decreed  an  execution  of  marriage  articles 
in  drift  fettlemcnt,  in  favor  of  fons,  yet  had  they  not  ex- 
tended it  in  favour  of  daughters,  who  were  moft  commonly 
provided  for  by  a  term  for  years,  to  rajfc  portions  for  them 
in  cafe  of  iflue  male. 
r  354  ]  But  furely  the  reafon  feemcd  to  be  as  ftrong,  that  the  ex- 

preflion  of  heirs  female  of  the  body  contra-diftinguifhed  from 
fons,  fliould  in  marriage-articles  have  the  fame  conftru£lion 
in  favour  of  daughters,  as  the  expreflion  of  heirs  male  in  fa- 
vour of  fons,  fince  both  were  equally  under  tne  contemplation 
of  the  parties,  and  efpecially  fince  in  the  prefent  cafe  there 
was  no  other  provifion  for  daughters  befidcs  the  limitation  \\\r 
tended  them  by  the  marriage-articles  (i).  And  according  tq 
the  common  courfe  where  a  provifion  is  made  for  daughters 
by  a  term  for  years,  it  is  always  fo  limited,  as  to  be  out  of 
the  power  of  the  father  to  bar  it. 

It  had  been  objeSed,  2dlyy  that  the  fettlement  being  made 
before  the  marriage,  it  was  to  be  prefumed  that  the  parties 


(n  Scd  vide  Powdv.  Price,  poll.  534. 

9m9 
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WttT  •- 


o  fome  new  agreement  to  vary  the  terms  of  the  ardcleSs 
tat  the  fettlement  was  made  to  the  fatisfa^Eon  of  Sir 
Ki/Iigrewf  who  was  a  witnefs  to' the  fettlement,  as  he 
en  a  party  to  the  articles. 

>.  But  (it  feems)  the  fettlement  was  not  only  tzprefled 
in  purfuance  and  performance  of  the  articles,  but  the 
ints  by  their  bill  charging  that  the  parties  came  to  no 
jreement  after  the  date  of  the  articles  to  vary  the  terms 
f,  the  rcfpondcnt  ErriJJey  by  her  anfwer  had  admitted 
vcr  pretended  that  the  parties  after  the  articles  came  to 
w  agreement  to  vary  them.  And  as  to  Sir  Peter  Kllli" 
being  a  witnefs  to  the  faid  fettlement,  he  (as  mod 
nen  in  like  cafes)  relied  upon  his  counfeFs  framing  the 
lent  fo  as  to  anfwer  the  intent  of  the  articles,  being  him- 
Iranger  to  the  forms  and  method  thereof. 

9.  '^dlyj  But  after  fuch  a  length  of  time  and  an  acqui-      [  355  3 
e  under  the  fettlement,  the  appellants  ought  not  at  this 
f  day  to  have  refort  to  the  articles  of  marriage. 

>.  The  appellants  were  infants,  whofe  title  did  not  ac- 
Jl  after  the  death  of  Richard  ErriJ/ey  the  grandfather  in 
ry  1 722,  and  they  filed  their  bill  for  relief  within  a  (hort 
fter. 

y.  It  had  been  objeSed,  if  the  articles  of  marriage 
be  allowed  to  control  and  vary  the  fettlement,  the 
ifers  under  Richard  ErriJ/ey  would  in  confcquence  be 
ui  (I). 

which  it  was  anfwered,  that  the  appellant^s  bill  was  not 
It  ag^inft  any  purchafer ;  fince  as  to  thofe  parts  of  the 
which  were  fold  by  Richard  Errijiy^  the  appellants  only 
[  that  they  might  have  fatisf action  for  the  fame  out  of 
rfonal  cftate  of  the  faid  Richard Errifey^whichhsLdhccn 
)ally  acquired  by  thofe  fales  in  breach  and  violation  of 
ids ;  and  that  by  the  conditions  in  his  will  annexed  to 
fling  and  fruitlefs  bequeds  to  the  appellants  his  grand- 
ters  and  heirs  at  law,  he  feemed  to  be  aware  of  the  in- 
e  had  done  them,  and  that  his  perfonal  afTets  would  be 
to  their  demands  in  refpcft  thereof. 

(1)  ViJo  ffWrici  V.  horrid,  3  Atk.  293. 

VThfrcupon 
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Sbkihit. 

{m)  Fcbnurj 
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Whereupon  the  Houfe  of  Lords  rcverfcd  ^a)  this  decree  of 
difmillion,  and  decreed  that  the  truftees  Worth  and  Htrie  and 
the  refpondent  Mary  Errijfey  (hould  convey  fuch  of  the  pre- 
mifles  as  were  comprifcd  in  the  articles  to  truftees^  to  the  uie 
of  the  appellants  Mary  and  Frances  Wejiy  and  to  the  heirs 
female  of  their  bodies  as  tenants  in  common,  with  crofs  re- 
mainders to  them  in  tail  female  \  and  the  refpondents  Mar^ 
Errijfey  and  Barrable  to  account  for  the  profits  and  to  pay  the 
fame  to  tlic  appellants  the  infants  ;  alfo  Mary  Errijfey  the  exe- 
cutrix to  account  for  the  purchafe-money  that  h?d  been  re- 
ceived by  the  faid  Richard  Errijfey  for  fuch  part  of  the  pre- 
mitTes  as  he  had  fold,  and  pay  the  intercft  tliercof  to  the  ap- 
pellants Mary  and  Frances  Wejl ;  and  tl:c  refpondents  to  bring 
their  writings  into  the  court  of  exchequer,  and  deliver  up  the 
pofleflion  to  the  appellants  the  infants ;  but  as  to  the  principal 
monies  arifing  by  the  faid  files,  thefc  were  to  be  laid  out  io 
the  purchafe  of  lands  in  fee,  to  be  fettled  to  the  fame  u(es  a& 
the  lands  unfold  were  decreed  to  be  conveyed  ( i ), 


(1)  The  rule  of  executing  marriage- 
articles  by  limitations  in  ftrifl  fettle- 
mcnt  (although  the  articles  by  //^a/con- 
itrudlion  give  an  cftate  of  inheritance 
to  the  hufbi^nd  or  wife)  is  cAabiifhed  in 
favour  of  ifluc  mak  by  many  cafes ;  firlt, 
where  there  arc  articles  mdj^  as  in  Jones 
r.  Laughon^  i  Eq.  Ca.  Ab.  ;92.  pi.  2. 


Kaiiifick  V. 
pi.  5. 
470. 
622. 

Rep. 


I  Eq.Ca.  Ab.  393. 

Cufack  V.  Ciifnck,  I  Bro,  ?•  C. 

Trn'or  v,  Trevor,  ante,    i    vol. 

RcbinJoH  V.  HauL a/tie,  2  Term. 
^  .  252.  So  where  there  are  articles 
before  marriage,  and  a  fettlemcnc  is 
made  after  marriage  in  the  words  of 
the  articles,  as  in  SheatfieU  v.  Strrat- 
fell,  Ca,  temp.  Talb.  176.  Or,  where 
there  are  both  articles  and  fettlemcnt 
before  marriage,  and  the  fettlement  b 
made  in  purjuance  of  the  articles,  as  in 
Honor  \.  Honor,  ante,  i  vol.  123.  Ro- 
heitsv.Kingflfy^  I  Vce.«38.  Buc  other- 
wife,  where  the  fettlement  made  before 
marriage  is  not  in  purfuance  of  the  ar- 
ticles, for  then  the  parses  will  be  pre- 


fumed  to  have  come  to  a  new  agre^ 
mcnt,  Lcgg  v.  GcIdwire^Qz.  temp. Talb* 
20.  Pivtjn  V.  Rcf>ertSj  Amb.  515.  Ac- 
cording to  the  cafes  oi  Burton  v.  Haf* 
///-S  Gilb.  Eq.  Rep.  113.  Jftf  t» 
Errijfty,  fupra.  Hurt  v.  MiJJkiKrllt 
3  Ack.  371.  the  fame  equity  anin  tt> 
the  liTuc  Jemale ;  fed  contra  Pov^tU^* 
Price,  poft.  535. 

The  ca^es  abovementioned  wered^ 
cidcd  on  this  principle,  viz.  that  it  was 
inconfiftent  with  the  idea  of  a  (cttle- 
ment  to  give  fuck  an  eAace  toaparenia 
as  to  enable  him  to  defeat  unmediatdy 
all   the   limitations  in   favour   of  tht 
other  branches  of  the  family.      But 
where  that  mifchief  does  not  occur, 
or  where  the  intention  of  the  parties  to 
create  an  edate  of  inheritance  is  fuffici- 
ently  explicit,  it  feems  the  rule  is  not 
applicable.       Chambers    v.    Cbambers, 
Mof.  333.  Green  v.  Eakins,  2  Atk.  476. 
Partyn  v.  Roberts^  Amb.  315,  OrdiudL 
V.  MnckrilU    Amb.  515.     Higbvf£y  V. 
Banner,  i  Bro.  Cha.  Rep.  584, 
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Holt  verfus  Frederick.  Cafe  102. 

^  Lord  Chancellv 

lis  cafe  {inter  aV)  the  following  point  arofc  :  Martha  xEq.'ca.Ab. 

ierick  who  married  one  Holt  and  furvived  him,   had  Jf  ^hJ  nwihtr 

hildren,  two  fons  and  a  daughter,  and  having  out  of  ^ng  a  widmr 

B  eftate  given  looo  /.  to  her  daughter  in  marriage,  died  ,„a  ^ies  iniefl. 

e,  leaving  thofc  three  children  ;  and  the  queftion  was,  ^*"  leaTing  ms. 

tji  i_i-j  -ji--  /r  1.        ny  children,  the 

r  the  daughter  who  had  received  this  tooo  /.  from  her   child  adTanced 
,  ought  to  bring  it  into  hotchpot,  before  (he  flioald    Jhlt  ht^^^^hrti 

any  further  (hare  of  her  mother's  pcrfonal  eftate  ?  from  hU  mother 

iato  hocchpoc* 
lehalf  of  the  daughter  it  was  urged  by  Dr.  Sayn"  and 

that  the  mother  was  not  within  the  claufe  relating  to 

n ;  that  the  ftatute  of  diflribution  was  grounded  upon 

tom  of  London^  which  did  not  extend  to  women,  tho* 

the  city,  but  only  to  men ;  that  the  (latute  accordingly 

if  a  man  djes  inteftate  leaving  a  wife  and  children,  the      f  357  1 

{hall  have  a  tliird,  and  the  children  the  two  otlier 

s  J*'  which  (hews,  that  none  are  within  the  aft,  but  thofc 

e  capable  of  having  a  wife ;  and  further,  that  the  words 

(latutCi  **  the  children  of  the  inteftate  not  being  heirs 

V,  other  than  fuch  children  as  fliall  have  been  advanced 

ic  inteftate  in  his  life-time,  {s^t."  are  an  argument  that 

ufe  relates  only  to  the  father,  and  that  it  is  he,  and  not 

ther,  who  is  to  be  prcfumed  capable  by  his  acquifitions 

mcing  a  child.     And  laftly,  there  could  not  be  pro- 

a  fingie  inftance,  fince  the  making  of  the  ftatute  of 

ition,  of  a  child's  bringing  into  hotchpot  any  advance- 

liat  was  given  him  by  the  mother. 

the  other  fide  it  was  replied,  that  a  mother  furviving 
lier  and  dying  inteftate,  was  within  the  ftatute  as  well 
father  \  and  if  within  one  part  of  the  aft,  why  not  witli- 
y  part  ?  that  a  woman  was  alfo  within  the  aft  where 
eas  no  child  ;  that  the  word  his  took  in  both  fexes,  as 
rf  comprehended  both,  and  hmo  was  hie  vel  hac  homo\ 
e  aft  of  parliament  intended  an  equality  among  children, 
is  favourite  doftrine  in  equity  ought  Ito  be  extended  as 
1  cafe  of  a  mother  as  a  father.  A  motlier  was  as  much 
It  as  a  father,  and  as  much  bound  by  the  law  of  nature 
ide  for  her  children  5  and  that  the  reafon  why  the  cuf- 

tom 


357 


HotT  V. 

ItlOfftlCX* 


[  358  ] 
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torn  of  London  did  not  extend  to  women  was^  foi 
cudom  was  originally  provided  for  tho£b,  who  wcrco 
in  trade,  and  (generally  fpeaking)  were  men  not  woi 
all  citizens  are  prefumed  to  be  traders* 

Lord  Chancellor :  It  weighs  with  me,  that  this  aA 


wlrdt^and  Frtc-   bution  was  grounded  on  the  cudom  of  (a)  LmJon 
•"*>  435*  never  affe£led  a  widow's  perfonal  eftate  ;  and  the  a^ 

include  thofe  within  the  claufe  of  hotchpot,  who  arc 
of  having  a  wife  as.  well  as  children,  which  muft  be  I; 
only ;  and  fo  in  this  cafe,  (tho*  without  much  del 
Ix>rd(hip  ruled  that  the  daughter  (hould  not  bring  the 
which  (he  had  received  in  her  motliei*s  life*time,  inti 
pot  (i). 


(i)  Reg.  Lib.  A.  i725«fol. 425, 


Cafe  103. 

Lord  Chaaccllor 

KlKG. 

Mof.  2^9. 
1  £q.  C«.  Ab. 
}3.  pi.  10. 
Ifa  parent makt 
•  voluntary 
conveyance  in 
truA  for  his 
Children^  and 
keep  it  in  hit 
^wn  power>  or 
in  the  hand»  of 
h\%  agent,  and 
this  it  got  from 
Mm,  it  ought 
not  to  bind  him} 
^t  where  a 
feme  having 
Sffue  by  her  Mt 
hufband  malcet 
a  fuitable  pro- 
Vifion  for  them 
htfovt  her  treaty 
for  a  fecond 
inarriage»  this 
is  good,  and  not 
liable  to  be  a- 
voided  by  a  fe- 
cond bulbaad. 

C359   J 


Cotton  ver/us  King. 

TH  E  Lady  Cotton^  widow  of  Sir  Thomas  CottWj 
children  by  her  firft  hufband  Sir  Thomas,  and 
year  after  his  death  married  the  defendant  Captain  R 
fecond  hufband,  but  before  the  treaty  for  her  fecond  m 
fhe  being  feifed  in  fee  of  an  houfe  in  Chejhire  which  (he 
had  purchafcd,  fettled  this  houfe  to  the  ufe  of  herfeU 
her  widowhood,  remainder  to  her  fecond  fon  Stephen 
firfi  hufband  Sir  Thomas  Cotton  in  tail,  the  remainde 
and  being  feifed  of  an  eflate  for  life  of  about  loo 
annum  in  other  lands>  fhe  demifed  them  to  tru flees  for 
nine  years,  if  fhe  fhould  fo  long  live,  in  truft  for  herfelf 
her  widowhood,  and  afterwards  in  trufl  for  her  faid  fee 
Stephen  Cotton  by  her  hufband  Sir  Thomas  ;  and  likewil 
indenture  of  the  fame  date  covenanted  to  transfer 
South'fea  flock  (of  which  fhe  was  then  poflefTed)  to  tru 
truft  for  herfelf  for  her  life,  if  fhe  fhould  fo  long  con 
widow,  and  afterwards  in  truft  for  her  faid  fecond  fon> 
flock  was  never  transferred ;  and  all  thefe  three  dcct 
drawn  by  one  Brenton  an  attorney  employed  by  her  i 
purpofe,  and  were  by  her  delivered  into  the  faid  Bf 
hands,  with  a  ftridl  charge,  that  he  fhould  not  part  wit!: 
and  (lie  herfelf  had  oftentimes  declared,  that  flic  had  do 
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r  Ac  fate  of  her  children  ;  but  Lady  Cotton  fworc,  tliat  (he      Cotton  v. 

rvcr  gave  notice  of  any  of  thefc  writings  to  the  defendant 

iptain  King  her  fecond  hufband,  who  alfo  fwore  that  he  had 

0  notice  of  any  of  thefe  deeds  before  his  faid  marriage  with 

iSidy  Cottony  bat  on  the  contrary  that  Lady  Cotton  before  her 

narriage  delivered  to  him  a  particular  of  her  eftate,  wherein 

verecomprifed  thefe  feveral  houfes  and  lands,  and  this  iooo/« 

Imlhfea  Jlocky  all  written  with  her  own  hand,  and  tliis  par- 

Scalar  was  produced  and  proved  to  be  her  hand,  but  not 

pro?cd  to  have  been  delivered  by  Lady  Cotton  to  Capt.  JCrVif 

before  the  faid  marriage ;  it  moreover  appeared,  that  the  Lady 

Co^s  jointure  was  worth  looo  /.  per  annum. 

Tie  bin  was  brought  to  have  thefe  lands  and  (lock  and  the 
nelhe  profits  fince  the  marriage,  and  the  deeds  delivered  tQ 
Ac  plaintiff  the  fecond  fon. 

It  appeared  in  the  caufe  that  the  deeds,  of  v/hich  there  ^Vere 
loplicates,  continued  in  Brereton^s  hands  until  after  the  fecond 
mrriage,  and  that  afterwards  Lady  Cotton  fent  for  tliem,  and 
}ut  fhe  received  them  and  placed  them  in  another  hand,  (one 
^s)  where  they  were  left,  and  came  to  the  executors  of  the 
iid  GfyjTy  who  were  made  defendants  in  this  caufe. 

Lord  Chancellor  :  As  to  the  Lady  Cotton^  if  (he  had  executed   f  et  the  caft  tC 
icfe  deeds,  and  kept  them  in  her  own  hands  or  cuftody,  and   q^^^  ^^"^ 
ley  had  been  got  from  thence,  I  do  noc  think  (he  fhould  have   S77* 
tn  bound  by  them ;  fo  if  they  had  been  placed  in  the  hands 
her  agent,  for  her  agent'«  hands  are  her  hands^  and  Brereton 
raa  to  have  been  her  agent,  he  having  been  employed  by      [  360  1 
r  to  draw  thefe  deeds,  and  no  other  perfon  privy  thereto. 

But  then  it  is  of  weight  againft  Lady  Cotton^  that  there  were 
iplkates  of  thefe  deeds,  and  that  there  is  evidence,  that  fhe 
id  declared  it  to  be  her  intention  and  defire  to  put  this  out  of 
X  power,  fo  that  I  (hould  make  no  difficulty,  if  the  lady  were 
le  furvivcNr  and  tiie  only  defendant  in  the  caufe,  to  decree 
Sadnft^lier. 

Bat  as  to  the  hufl>and,  who  had  no  notice  of  any  of  thefe 
eeds,  and  as  to  whom  the  Lady  Cotton  appeared  the  vifible 
^woer  and  in  pofleflion,  it  is  hard  to  decree  againft  him,  or  do 
iij  thing  whereb]^  to  expofc  him  to  be  hurt  by  thefe  deeds ; 

f\|ch 
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CoTTow  V.      fuch  a  fettlcment  made  by  a  woman  before  marriagCi  withoof 
*****"         the  privity  of  the  hufband  feems  to  be  fraudulent  (i). 

As  to  the  deed  of  covenant  to  transfer  the  looo/.  ftocl,  I 
would  put  this  cafe  •,  fuppofc  a  woman  privately  "before  mar- 
riage gives  a  bond  without  any  confideration  to  a  third  peribn 
for  1 000  /•  and  marries  one  who  knows  nothing  of  this  boodi 
furely  equity  would  relieve  againft  fuch  bond ;  and  tho'  in  cafe 
of  a  provifion  for  younger  children,  there  is  the  coniidentioQ 
of  blood  and  natural  af}e£tion,  yet  all  thefe  deeds,  as  againft 
a  purchafer,  would  be  fraudulent  and  void.  I  incline  to  give 
no  relief  in  this  cafe. 

But  then  it  was  faid  that  the  plaintiff  defired  no  deacc 
againll  Captain  King  and  his  wife  Lady  Cotton^  only  as  to  the 
defendants  who  had  the  deeds  in  their  cuftody,  and  were  wil- 
ling to  deliver  them  up  being  indemnified,  and  had  really  no 
right  to  them,  it  was  hoped  thefe  deeds  fliould  be  delivered  op^ 
[  361  ]  for  that  they  belong  to  the  plaintiff  Stephen  Cottony  for  wlurfe 
benefit  they  were  made. 

Lord  Chanccilor :  This  dcferves  to  be  confidcred,  whcreforf 
I  will  give  my  judgment  therein  to-morrow. 

Accordingly  the  next  day  his  Lordfliip  decreed  the  defend- 
ants the  executors  of  Grey  to  deliver  up  the  deeds  to  the  plaiiv 
tiff,  and  that  the  plaintiff  might  fue  in  the  name  of  the  trufteeSf 
without  prejudice  to  any  relief  that  the  defendant  JC/>g  might 
have  on  his  bill,  and  the  bill  to  be  difmiffed  as  to  the  defend- 
ant King  and  his  wife  without  cofts  (2).  Vi(U  pofl.Ssnl 
verfus  Cctton. 

(x)  Vide  Hunt  v.  Mathnvs,  i  Vcrn,  UJ}  tf  Sttathmwe  v.  Bo^es,  2  BfO.  Cluh 

408.    Hiwjard  V.  Hooker^   2  Cha.  Rep.  Rep.  345. 

81.     Poul/on  V.  H^'cllington,    poll  533.  (2)  Reg.  Lib.  A.  1725.  fol.466. 
Thcmas  v.  lflL:ajF:s,  iVlof.  177.     Court' 

Cafe  104.  Carrick  verfits  Emngton. 

Lord  Chtnceilor 

fo'Ni'od.  33.  K  ^  ^^^"^^  ^  Erririgton  fcifed  in  fee  of  lands  in  Nurtho^ 

lEq.  Ca.  Ab.  hcrland^  by  Icafe  and  rcleafe  in  17 14,  fettled  the  fame  to 

6^1!  pl'  ao,  5cc.  ^^  ^f<^  of  himfelf  for  life,  remainder  to  his  firft,  fe'r.  fonifl 

The  ftaiute  of  tail  malc  fucccffively,  remainder  to  Tkzmas  Errington  a  papift 

j/cip  4.  which  ^^^  life*  remainder  to  truftees  and  tlieir  heirs  during  the  life 

f  *^*m  "uTcha'fm  ^  °^  T'^^wwx  Erringtoti  the  papift  to  preferve  contingent  itmai^" 
laad,  difiibles  hln  from  cakiog  bj  purchafe,  and  coAfc^ucotly  ^rom  taking  bj  de? ife. 
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uinder  to  his  firft,  iffc.  fon  in  tail  male  fucccflivcly,  Cai»icc  v. 
T  to  William  Erringtm  a  proteftant  for  life,  remain- 
uftees  and  tlieir  heirs  during  the  life  of  William  Er- 
)  prefcrvc,  fefr,  remainder  to  his  firft,  t^c.  fon  in  tail 
ccffively,  remainder  to  his  own  right  heirs. 
rd  Errington  died  without  iffue,  leaving  fitters  who 
heirs  at  law  and  proteftants,  and  one  of  the  queftions 
at  (hould  become  of  this  eftate,  and  who  fliould  take 
its  thereof  during  xhc  life  of  Thomas  Errington  the 
hcther  the  heir  at  law  of  Edward  the  grantor,  or  the 
•r*man  ? 

irft  it  was  ruled  by  Lord  Chancellor^  and  given  up  by  the 
m  all  fides,  that  fince  the  great  cafe  of  Roper  ( i )  and 
,  which  was  refolvcd  in  the  Hoiife  af  Lords ^  the  latter 
"  the  ftatute  of  1 1  £5*  12  /*^.  3.  cap.  4,  for  preventing 
rth  of  popery,  and  which  difables  a  papift  from  taking 
I,  or  truft  or  intcreft  in  or  out  of  land,  by  purchafe, 
t  only  be  underftood  to  prevent  a  papift  from  buying 
•ut  alfo  to  difiible  him  from  taking  any  lands  by  pur- 
nd  therefore  in  the  afore faid  cafe,  where  the  dcvife 
inds  to  be  fold  for  the  payment  of  debts,  and  the  fur- 
he  papift,  forafmuch  as  the  papift  would  be  in  titled  to 
lus  of  the  eftate,  paying  the  debts,  this  was  conftrucd 
cvifc,  as  to  the  papift. 

That  if  the  cafe  were  no  more  than  that  lands  were 
>y  Icafc  and  rcleafe  to  the  life  of  A.  a  proteftant  for 
ainder  to  -B.  a  papift  for  life,  remainder  to  C  a  pro-    ^o  C,  a  protcft- 
md  A.  dies,  in  fuch  cafe  the  remainder  to  B.  the  pa-    u.  biing'a  pa'plft 

is  dt  fa  bled  C9 
take,  and  C« 
ihall  take  pre- 
fently,  in  the 
fame  manner  at 
ft  \Vt  remainder 
had  been  to  a 
monk. 

Devife  of  lands 
to  A.  for  life. 


Devife  e»  A. » 
protelt^nt  tor 
life,  rem-iinder 
to  B.  a  papift  for 
life,  remainder 


g  void,  the  next  remainder  to  C  fliall  take  effcift  pre 
n  the  fame  manner  as  if  a  remainder  were  limited  to 
for  life,  or  to  one  who  refufes  to  take  :  or  if  fuch  re- 
-man  were  dead,  and  there  had  never  been  fuch  li- 

(2). 

r  next  place  the  Court  declared,  that  the  faid  ftatute 

g  to  trufts  as  well  as  legal  cftates,  the  remainder  li-   remaindef  toB, 

truftees  to  preferve  contingent  remainders,  as  to  fuch   Jcmii^dl?  to*^*"* 

truHcet  for  the 
.  truft  t«  let  B.  t  Jce  the  profits  and  to  preferre  the  contingent  remainderi.     The  cruft  to 
apift  tako  che  profi's  ij  void  ;  bul  the  truft  to  preferve  the  contingent  lemainders  good. 
cafe  the  jrtaotor  and  his  hJrs  birinij  proteftants  <hail  have  the  piofiri  during  the  life  of 
If  and  arte-  B.'a  'ieich  theo  t)icy  H.^Il  go  to  B.*i  fon*  being  a  proteftant. 


.2:0. 


(x)    Vide  Tbonthj   v.   FkettvooJ, 
S*ri.  318. 


^-'■•^rt 
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ZMwlrJn.  P^^  ^"^  ^®  mixch  as  was  declared  to  be  in  tnifl  to  let  Thomat 
Brrington  the  papift  take  the  rents  and  profits  during  his  life, 
was  a  void  truft ;  but  that  the  truft  to  prefcrve  contingent  rc- 
fDainders  to  the  firft,  (sfr.  fon  of  Thomas  Errington  the  papift 
was  good. 

^dly^  In  the  principal  cafe  it  was  held^  that  in  regard  if  the 
cftate  (hould  go  to  the  fubfequent  remainder*man  ffVi/Um 
Brrington  the  proteftant,  it  could  not  afterwards  go  back  to  any 
Ions  of  Thomas  Errington  the  papift  who  might  be  proteftants  ; 
ind  this  being  an  hardfhip  and  wrong  to  a  third  perfon,  there- 
fore the  rents  and  profits  of  this  e(tate,  during  the  life  of  Tho^ 
mas  Errington  the  papift,  ought  to  go  back  to  the  fifters  and 
heirs  at  law  of  Edward  Errington  the  grantor,  and  that  thefe 
fifters  and  heirs  at  law  of  Edward  Errington  being  proteftants, 
fhould  have  the  rents  of  the  premiiTes  from  the  death  of  Ed-^ 
v;ard  Errington  the  grantor. 

Nocwithftanding  it  was  ftrongly  objefted,  that  the  convey- 
ance being  by  way  of  leafe  and  releafe,  the  whole  eftate  pafled 
out  of  the  grantor,  and  could  not  return  to  him  again,  but 
muft  go  to  the  next  in  remainder  capable  of  taking  \  and  fur-* 
ther,  that  fince  this  was  a  truft  in  the  truftees  during  the  life 
of  Thomas  Errington  the  papift,  and  a  truft  vras  a  creature  of 
equity,  the  court,  which  had  the  power  and  direftion  thereof, 
ought  to  let  William  Errington  the  next  remainder-man  into 
the  pofleflion  of  the  premifles,  and  that  in  cafe  Thomas  j£r- 
rington  the  papift  (hould  leave  proteftant  fons,  then  the 
court  would  order  the  truft  for  the  benefit  of  fuch  fon,  and 
fccure  the  profits  to  him, 

[  3^  ]  ^^^  ^^^^  Chancellor  faid,  this  would  be  making  ufe  of  an 

extraordinary  power  of  direfting  and  difplacing  eftates,  which 
he  would  not  take  upon  himfelf  to  do  ;  and  that  the  intent  and 
meaning  of  the  ftatute  was  in  a  more  plain  and  eafy  manner 
complied  with,  by  conftruing  the  eftates  and  trufts  to  be  void, 
as  to  the  papift  only,  but  not  to  let  the  next  proteftant  re- 
mainder-man into  pofleflion  before  his  time,  fo  as  to  prejudice 
or  endanger  a  third  perfon,  the  fon  or  fons  of  Tl^omas  Erring* 
ton  the  papift,  ^c.  wherefore  let  the  heir  at  law  of  the  grantor 
take  the  eftate  for  fo  long  a  time  only,  as  the  fame  is  undif- 
pofed  of  by  the  grantor  ( i ). 

(t)  Hopkins  v.  Hopkins,  Ca.  temp.  Tal.  44..  and  another  branch  of  the  fame 
tMk,  I  Atk.  f97. 
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AtUy,  It  washdd,  that  as  to  the  fonner  claufc  of  this  ftatule,     Ca.mck  »* 

which  difabJcs  papifts  from  taking  by  dcfccnt,  unlets  they  con-  j^ ^  ^,^5^  ^^ 

forai  within  fix  months  after  eighteen,  if  they  (the  papifts)  •J>ovc  thctgcof 

,«  ^  -,         -  cijihteen  and  nx 

were  above  fix  montlis  after  eighteen  before  the  making  the  months  wh«n 

ftatute,  fo  as  it  was  impoffible  to  comply  with  the  ftatute,  then  ^^■1,^*1"^*'^^ 

fuch  perfons  are  not  within  the  claufe,  nor  fliall  fuffcr  by  ma«  -  A^ainft 

it   (  1  j*  o(  the  f.>tmer 

This  decree  was  afterwards  affirmed  (2)  on  an  appeal  in  ^/^'^^^^ 
the  Houfe  of  Lords. 


(I)  Vide  Hill  V.  Filiin,  ante,  p.  6*  (2)  3  Bro.  P.  C.  412. 

Watts  vdr/us  ThomaJ.  Cafe  105. 

At  the  RoUt* 

TH  £  hufband  purchafed  a  term  for  years  to  himfelf  alid    Hufl>and  tfcto 
his  wife,  a'.id  the  furvivor,  and  the  executors  *  admiiii-   "?''!r"**\!!!l"^ 

(Irators  and  aifigns  of  fiich  furvivor  for  the  refidiie  of  the  term,    bimfeif  and 

wrifty  and  the 
funrWor  and  the  txecotort,  adoiinlftrato  •  and  aflignt  of  fttrh  Tumror  ;  hufband  aflignt  the  tcmi  ill 
Inortgage,  pruvifo  to  he  vtfid  On  jt&ymenc  of  the  money  by  hith  or  ^ttti  or  {be  exrcuiors  of  him  or 
wife.  ProTifo  that  the  bufl»nd»  hit  executors  or  adminiftrators  fhaU  till  def.uit  of  paymtnc  qoieclf 
^njoT.  Hufhand,  (tvm  ytars  after,  c^ntraAs  debtl  and  diet.  Decreed  that  this  fettiemcnt  of  the  term 
being  after  marriage,  in  the  power  of  the  Huibind,  aad  the  equity  of  rrdrmptioo  being  rcfcited  C6  biat 
«t  well  at  to  hit  wife,  and  being  aJfo  in  the  cafe  of  Cfcditott,  wat  ^fleis  to  pay  dtbtt. 

Thispurchafe  was  made  al'ter  the  marriagCi  and  the  liufband  [^3^5  j 
being  a  tradefman  and  having  occafion  for  mohey^  mortgaged 
the  term  without  the  wife's  joining  (as  he  might  do)  and  the 
provifo  for  redemption  was,  that  if  the  hufband  and  wife,  or 
cithef  of  them,  or  their  or  eitlicr  of  their  executors  or  admi- 
niftrators  (hould  pay  or  caufc  to  be  paid  the  mortgage-money 
and  intereft  at  the  day^  then  the  mortgage  (hould  be  void. 

And  the  laft  provifo  was,  that  until  default  of  payment 
the  huiband,  his  executors  and  adminiftrators,  (hould  quietlf 
enjoy. 

The  hufband  fcven  years  after  contra£ked  debts,  and  diedj 
leaving  his  wife  executrix,  the  mortgage-moiicy  unpaid. 

The  queftion  was,  whether  the  equity  of  redemption  of 
this  term  Was  afTers  for  the  payment  of  the  hufband's  debts, 
or  (hould  go  to  the  wife  as  furvivor  ? 

By  Tnlhct  Solicitor  General,  the  provifo  is,  that  upon  pay* 
mcnr,  whether  it  be  by  the  liufband  or  the  wife,  or  the  cxe- 

VOL.  If.  U  CUC0I3 
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Watti  «w 

Tbomai, 


cutors  of  the  hufband  or  of  the  wife,  yet  ftill  the  n 
Hull  in  any  of  thefc  cafes  be  void  ;  and  if  void,  then  a 
muft  be  in  their  former  ftate,  and  cbnfeqtiently  the  w 
have  it  as  fur^'ivo^  \ftcus  if  the  provifo  had  been  that  uj 
mcnt,  the  mortgagee  (hould  rc-aflign  to  the  hulband, 
cutors  or  adminiftrators,  for  this  indeed  had  been  a  v 
nation  )  but  in  the  pre  font  cafe  it  was  but  a  conditio] 
nation,  and  fo  void  upon  payment  of  the  money. 

[  3^6  ]  Majicr  of  the  Rolls  :  The  fettlement  of  this  term  i 

wife  being  after  marriage,  is  a  voluntary  conveyan 
being  only  a  term  for  years,  it  was  always  in  the  f 
the  hufband  to  forfeit  or  alien,  and  the  mortgage  is  ai 
tion ;  for  tho'  if  the  mortgage-money  were  paid  be 
day,  the  mortgage  would  have  been  void,  and  confi 
all  things  would  have  been  in  Jlatu  quoy  yet  the  n 
being  forfeited,  the  equity  of  redemption  (always  in 
band's  power)  is  now  become  a  creature  of  equity 
being  in  the  cafe  of  creditors,  and  the  redemption  [ 
well  to  the  executors  of  the  hufband,  as  to  the  exec 
the  wife,  and  tlie  lad  provifo  being,  that  the  hufband, 
cutors,  i^c.  may  enjoy  till  default  of  payment. 

Decree  the  equity  of  redemption  of  thi«  term  to  be 


C.ik  106.  Hcatli  vcrfus  Heath. 

At  the  Rollf. 

a  Eq.  Ca.Ab.  AX  N  E  feifcd  in  fec  of  lands,   and  pofTefTed  of  a 

One  fcifcd  in  V^.  cftate,  having  children  and  owing  money  givM 

fee  of  a  real  c-  by  his  will,  and  direds  that  they  JIjuH  he  paid  out  of 

feifed  of  a  J^r-  (fl^l^^  and  ^ivcs  liis  perfonal  cftate  to  his  children. 

fooal  ertate  by  • 

will  direct  that  his  Irgaciri  be  paid  oat  of  his  real  cftate,  and  deviCrs  hit  perfonal  eftatetobi 
hit  children  (haJl  have  hio  perfonal  cftate  free  from  the  legacies^  but  charged  with  the  deb 
ical  efiate  onlj  ihall  be  charged  with  the  legacies. 

Mafiet  of  the  Rolls  :  If  the  legacies  had  been  only 

upon  the  real  eflate,  yet  the  perfonal  eftate  fliould  hs 

Hirft  applied  topay  them,  and  fo  fliould  it  have  been  s 

rcfiduary  legatee  ;  but  in  tliis  cafe  the  realefiaU  hdng 

.  /ippci;:te(ly  and  the  ivhcle  perfctml  cjlate  -(  i)  given  aiuay  by 


(0  On  lhi«  head  vide  Ha/k-z-jcod  v.  Po/e,  poll,  3  vol.  3*4. 
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therefore  the  legacies  muft  be  paid  out  of  the  real  eftatc  only ; 
but  the  debts  (hall  ftill  be  piid  out  of  the  pcrfonal  eftatc,  the 
will  not  ordering  tlie  debts  to  be  paid  out  of  the  real  (i ). 
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Heath  v. 

HtAlH. 


(l)  Thomoj  V.  Britncllj   2  Vcz.  313. 


Watkinfon  verfus  Bemadifton. 


Cafe  107. 
At  the  Rolls. 

N  diis  cafe  it  was  decreed  (i  )  by  tlie  Mojler  cfthc  Rclhy    %  Eq.Ca. Ab. 
and  fcemed  to  be  admitted  by  the  couiifcl  on  both  fides,   q^^^^^^J^  ^g. 
dut  if  a  (hip  be  in  the  river  ThameSy  and  money  be  laid  out    ing  repaired  in 

*  the  river 

Tbrnei,  and  fitted  out  tHere  with  new  ringing  and  apparel,  the  (hip  itflfis  not  liable,  but  the  owners* 
iRit  if  fcpaiccd  or  fi;ted  out  at  Tea,  where  the  mader  alone  may  hypothecate. 

there. 


I 


(1)  The  (hip  in  queftion  having  been 
bid  and  the  money  brought  into  court, 
and  a  reference  having  been  made  to  the 
Mailer  to  inquire  and  ilace  the  nature 
And  extent  of  the  demands  of  the  feve- 
val  parties  on  this  money,  and  how  far 
they  affeaed  the  faid  (hip,  the  Mailer 
(After  ftating  the  claim  of  the  mortga- 
gee Bcrtuui^$n)  reported  '<  that   the 
*'  plaintiff  was  the  mailer  or  comman- 
*•  dcr  of  the  Ihip,  and  that  there  was 
**  dae  to  him   on  the  9th  of  March 
*'  I7l5f  from  the  defendant  Pa'tme,  the 
^*  oimer'  of  the  (hip,   for  his  the  faid 
**  plaintifl 't  and  his  failors' wages,  and 
**  for  mollies  difburfed  by  the  plaintiff, 
*'(m  account  of  the  faid  fhip>  in  Caro' 
^itM,  Ireland^  and  other  places,  in  her 
••voyage  from  NrW'EhglaHdto  London , 
*'  the  fum  of  125  /.  And  the  faid  Maf- 
''ter-alfo  found  that  the  plaintiff  did 
■**  at  the  defendant  Paine*^  defire,  and 
^*  by  his  direction  employ  the  feveral 
**  tradefmen  named  in  the  fchedule  to 
^do  work  and  find  provifions  andma- 
**  terialt  for  the  faid  fhip,  fincc  the  9th 
'*  of  March  1715;   and  that  the  faid 
*'  plaintiff,  in  confidence  that  he  ihould 
*'  be  continued  mailer  of  the  faid  (hip, 
**  did,  for  and  on  the  defendant  Paiud's 
**  account,  promife  to  pay  to  the   faid 
**  feveral  traacfmcn  for  fuch  work  pro- 
**  vifionsand  materials,  thcfcver^^l  fuuis 


"  mentioned  in  the  fchedule,  amounting 
*•  to  332/.  9/.  4</.  |,  feveral  of  which 
"  fams  the  laid  plaintiH' had  been  fued 
"  for  and  force  i  to  pay. — And  the  faid 
*•  Malltrr  alfo  found,  that  fince  the  9th 
"  ofMr.rcb  171  5,  the  plaintiff  dilburfcd 
*'  on  the  faid  (hip's  account,  and  there 
*'  became  due  to  him,  for  his  and  men's 
**  wages,  further  fums  to  the  amount  of 
"  84/.  16/.  gd.  {,  which  h'*d  feveral 
*•  fums  of  125/.  332/.  8j.  4^/.  |,  and 
"  84/.  16/.  gd.  i,  were  the  whole  of 
**  the  plaintiff's  demands,  to  the  pay- 
"  men:  whereof  the  faid  Maflcr  con- 
"  ceived  the  faid  fhip  was  liable."  The 
Mailer  being  diredled  to  review  his 
faid  report,  certified  that  he  faw  no  oc« 
caiion  to  alter  the  fame,  but  the  caufe 
being  fet  down  to  be  heard  upon  the 
faid  report,  before  the  Mailer  of  the 
Rolls,  his  Honour  declared  **  that  the 
"  plaintiff's  demands  of  332/.  8/.  4^/.  f 
**  paid  to  tradefmen  for  work  done, 
'*  and  for  providing  provifions  and  ma- 
^  terials  for  the  faid  ihip,  and  fo  much 
"  of  the  fum  of  84/.  i6s.  gd.  4-  as  was 
"  dilburf*d  by  the  faid  plain tifJ' on  thofe 
'*  accounts,  were  noi  a  lien  on  the  faid 
**  Ihip,  and  Jilmiired  the  bill  as  to  them; 
*'  but  his  Honour  further  declared,  tha: 
"  the  faid  lum  of  125  /.  and  i'o  much  of 
'*  the  faid  84/.  lbs.  gd.  i  as  was  due 
'*  for  the  wages  of  the  plaintiff  and  hi, 
L   2  <<  fcaincn 
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T/^BiiHA****-  ^^^^^^f  Cither  in  the  repairing,  fitting  out,  new  rigging,  orap- 
TON.  parel  of  the  (hip,  this  is  no  charge  upon  the  (hip,  but  the  per- 

fon  thus  employed,  or  who  finds  thefe  neceflaries,  mud  rcfort 
to  the  owner  thereof  for  payment,  and  in  fuch  a  cafe,  in  a  fuit 
in  the  court  of  admiralty  to  condemn  the  (hip  for  non-pay- 
ment of  the  money,  the  courts  of  law  will  grant  a  prohibi* 
tion ;  and  therefore,  if  the  owner,  after  money  thus  laid  out, 
mortgages  the  (hip,  tho'  it  be  to  one  who  has  notice  that  the 
money  was  fo  laid  out,  and  not  paid,  yet  fuch  mortgagee  is 
well  intitlcd,  without  being  liable  for  any  of  the  money  thus 
laid  out  for  die  bcne(it  of  the  (liip  as  aforefaid,  and  the  ibip  is 
no  more  liable  for  this  money  than  a  carpenter  laying  outmo* 
ney  in  the  building  of  an  houfe  has  a  lien  upon  the  houfe  in  * 
rcfpeft  thereof,  tho*  by  the  law  of  Hoi/and  he  has  ;  but  diis 
not  being  the  law  of  England^  fuch  carpenter  muft  refoit  to 
thofe  who  employed  him,  or  to  the  owner  of  tlie  houfe  for  his 
money. 

But  it  is  true,  that  if  at  fea  where  no  treaty  or  contraft  an 
be  made  with  the  owner,  the  mafter  employs  any  perfonto  do 
work  on  the  fliip,  or  to  new  rig  or  repair  the  fame,  this,  for 
neceflity  and  encouragement  of  trade,  is  a  lien  upon  the  (hipt 
[  368  ]  and  in  fuch  cafe  the  mafter  by  the  maritime  law  is  allowed  to 
hypolhecate  the  (liip  (i). 


**  fcamen  wrrr  a  lien  on  the  faid  fliip."  plaintiff's  demand  was  poftpooed  to 

Reg.  Lib.  B.  1725.  fol.  4.77.  1  he  rea-  lionadjlori'^  mortgage,   as  appears  1»y 

foD  of  taking  the  accounts  with  parti-  tb:  decree  made  on  the  original  hear- 

cular  reference  to  the  9th  of  March  ing  of  the  cauie,     Reg.  Lib.  B.  1717* 

171^,  appears  to  have  been,   that  on  fol.  269. 

that  day  the  plaintiff  was  prevailed  upon         (1)  Vide  Juj'^'n  v.  Ballam^  1  SaUc* 

by  the  defendant  Paint  to  give  a  re-  34.     Vtflcr  v.  Baxter ^  \  Sira.  695.  S^ 

ceipt  in  full  of  all  demands  in  refpeft  parte  Shank ^    i  Atk,   234.     Buxttn    ^* 

of  ihe  faid  (hip   (although  no  money  Stue^  1  Vez.   154.     Sam/on  \,  Bra^^' 

was  in  fact  ptiid)   in  order  to  enable  /w/,  x  Vcz.44^.  MVkhti^.Carmick^^t 

Paine  to  make  the  mortgage  to  Bcrtui-  Doug.  97. 
df^Qtii  in  confccjuccce  of  which  the 
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Jervoife  vcrfus  O' Carrol,  Cafe  108. 

Lord  Chancellor 

^  H  E  minutes  of  an  order  in  this  caufe  were  taken  dif-   An  order  for 

fcrcntly  in  the  two  recifter  books,  in  Mr.  GoUJhorough^^   appearing  gntii, 
•         ,        ,   /     ,  n       .  >  t      1        .  jmpliei  the 

tbat  the  defendant  ihould  at  the  hearing  appear  ^/7//x,  and    words « that  the 

fraj  m  day  over^  but  in  Mr.  Prices  book  it  was  only,  that  the   */«  AljUMy  qo 
defendant  (hould  appear  gratis^  leaving  out  the  latter  part.  •'  d«y  oYcr." 

The  order  was  drawn  up  wiih  the  latter  part  in  it,  that  the 
defendant  (hould  appear  gratis^  and  pray  no  day  over ;  upon 
which  a  petition  was  exhibited  for  the  leaving  out  of  thefe 
httcr  words,  and  Mr.  Attorney  General  infifting  on  the  behalf 
of  the  petitioner,  that  the  Court  had  given  no  order  for  in« 
fcrting  them. 

Lord  Chancellor  afked  Mr.  Attorney  General^  what  was  the 
import  of  thefe  words,  that  the  defendant  Jball  appear  gratis  ? 

Mr.  Attontey  General :  Thefe  words  are  taken  to  fupply  the 
want  of  fervice  of  a  fuhpcenay  that  the  defendant  ihould  be  as 
'   moch  bound  to  appear,  as  if  proved  he  had  been  ferved,  and 
are  no  more  than  admitting  fervice. 

Lwd  Chatuellor :  Confenting  to  an  order  tliat  the  defendant 
(hould  appear  gratis  muit  mean,  that  he  (hould  appear,  and  is 
not  to  make  default  -,  fo  that  the  former  words  plainly  imply 
the  latter. 

For  which  reafon  let  the  order  (land  as  drawn  up,  and  thq 
petition  be  difuniTed. 


Attorney  General  verfus  GilK  |-  369  ] 

ON E  by  will  devifed  an  annuity  of  50  /.  per  etmuimy  and  *°^' 

alfo  100  /.  in  money  to  A.  and  his  heirs,  and  liA.  died  ^^J  Chancellor 

without  heirs,  then  to  a  charity ;  A.  died  without  iffwe  in  the  2  Eq.  Ci.  Ab. 

Wcof  the  teftator,  and  then  the  teftator  died,  and  an  informa-  JJ'^P^v'^'  . 

^«  *  Dsfiftf  of  100 1. 

"On  ^as  brought  agamft  the  executors  to  eftablifli  the  charitv,    «»«»  of  50 1.  per 
'  to  which  the  executors  demurred.  IndT.  Mrt, 

^Jjout  hetri ;  then  to  afehwity.    A,  dies  without  iflue,  living  the  leftalor  a  the  will  To2d  Is  to  the 
'^'c,  and  the  charity  caoaot  uke. 

U  3  InCfted 
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Gik7ia71,  Infiftcd  for  the  demurrer,  that  this  cafe  came  now  as  fuU^- 
Gill.  before  the  court  as  it  could  do  upon  a  hearing  ;  and  as  to  tli<— ^ 
money,  the  devife  over  after  a  death  without  ifiue  was  void.^s 
and  with  regard  to  the  annuity  it  was  urged,  that  the  word=^ 
if  A.  died  ivithout  heirs  y  and  not  faying  heirs  of  his  body^hyx^mK. 
heirs  generally^  would  be  void  ;  and  that  this  was  the  diffcrenc*^^ 
in  Cro.  Car^  57.  Heme  verfus  Allen j  that  if  the  de\'ifcc  ovet^c 
was  a  brother  or  coufin,  or  any  perfon  that  was  inheritable,  ici-a 
fuch  cafe  it  being  impoflible  that  the  firft  devifee  (hould  di-^= 
without  heir,  while  tlie  dtvifee  over,  who  was  a  brother  o*^ 

coufni  fliould  be  living,  tliis  fliewed  the  intention  of  the  tefta 

tor  to  be,  that  the  words  dying  without  heir  muft  be  underftocx!  ^ 
dying  without  heir  cf  his  body ;  fecus  if  the  devifee  over  vas  ^» 
brother  by  tlie  half  blood,  or  a  ftrangcr. 

idlyy  As  to  A.  the  devifee's  dying  in  the  life  of  the  teftator-^ 
this  was  faid  to  be  wholly  immaterial ;  for  if  tlie  will  was  voici 
at  the  making  of  it,  fubfequent  accidents  would  not  make  i  ^^ 
good  \  quod  ah  initio  non  valet ^  traElu  temporis  tion  convaUJctt. 

[  370  ]  Mr.  Attorney  contra  ;   i^,    A  will  ought  to  be  taken  agree- 

able to  the  intent,  and  fuch  intent  muft  be  conftrued  accord  — 
ing  to  common  parlance  ;  a  man  is  faid  to  die  ^^Hthout  licir.=i-  j 
.or  to  have  no  heir,  when  he  is  dead  without  ifTue,  ard  thi-  "=* 
conftruftion  ought  the  rather  to  prevail  in  the  prefent  ctiT'^^j 
the  remainder  being  limited  to  a  charity. 

idlyy  Suppofing  the  firft  devife  to  be  in  tail,  fince  tlie  -!cS 
vifee  in  tail  is  dead  without  iflue  in  the  life  of  the  tcftato— »'^> 
the  remainder   (which  in   the  prefent  cafe  is  to  the  charity       ) 
ought  to  take  prefently ',  which  the  other  fide  admitted. 

3^//;',  The  Court  ought  not  to  fufFer  this  matter  to  be  ftifle       -^ 

•  on  a  demurrer,  fince  it  is  pofiible  the  information  itfclf  iria ^ 

not  have  fet  out  the  will  truly  or  fully,  all  which  will  appciz:^^:^==^^ 
at  the  hearing. 

Lord  Chancellor  :  If  the  information  does  not  fully  fet  01^^^^^ 
the  will  which  gives  this  charity,  it  is  your  own  fault ;  bcfid*-  ^ 
ic  will  not  conclude  you,  for  you  may  amend  your  infornL*^"^^ 
tion   (0- 


(i)  Scd  vide  Lord  Ccnl^gjby  v.  feh^ll^  ante  300. 
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As  to  what  IS  faid,  that  the  devife  "of  the  remainder  ought  Attorney 
DC  fupported  as  given  to  a  chanty;  luppofing  it  void  if  Gitj.. 
/en  to  a  common  perfon,  fo  (hall  it  be  alfo  when  given  to  a 
arity.  The  devife  being  to  A.  and  his  heirs,  and  if  y^.  die 
ithout  heirs,  to  a  charity,  fuch  devife  over  is  void,  and  the 
Drd  heirs  (hall  not  be  conftrued  to  fignify  heirs  of  the  body^ 
here  the  devifee  over  is  not  inheritable  ( i ). 

And  the  death  of  the  firft  devifee  in  the  life-time  of  the 
ftator  can  make  no  alteration,  if  the  will  was  void  at  the 
iking. 

Lajliji  This  caufc  comes  before  the  Court  as  fuUy  upon  the      [  371   ] 
nurrer  as  it  would  do  upon  the  hearing,  and  favcs  charges 
the  parties. 

WTicrefore  allow  the  demurrer  (2). 


i)   So,  Alien  V.  SpenMiyve^   2   Eq.  Barifut,  1  Vcz.  89.  Mcrgan  v-.  Griffiths, 

.   Ab.    305.  pK   3.     Nottingham    v.  Cowp.   234.       Gocdright    v.    Dunham, 

taings,  ante,    i   vol.   23.      7jfte  v,  Doug.  254. 

His,  Ca.  temp.  Tal.  i.    TiJiurghv.  (2)  Reg.  Lib.  A.  1725.  fol.  388. 


Duke  of  Chando?  verfuf  Talbot  &  Ux'.  Cafe  1 10. 

Lord  Chancellor 

r^H  E  Duke  of  Chandos  brought  his  bill  againft  the  de-    ^»«<5- 

•-     fendants  Talbot  and  his  wife,  to  compel  them  to  perform    Roils. 

cles  entered  into  by  the  hufband  for  the  fale  of  the  manor    *  ^^  Ca.  Ab. 

...  '45*  P'*  S» 

Shaijus  in  the  county  of  Berksj  being  the  wife's  inheritance,    Regularly  the 

I  late  the  eftate  of  Sir  Thomas  Dolematij  to  whom  fhe  was    cover"  ?ffep"* 

P        .  rate,  ought  to 

have  an  order  to 
ant  it  ;  but  if  the  feme  covert^s  fepafate  anfwer  be 'put  10  without  an  order,  and  the  fame  be  a 
and  honeft  anfwer,  and  deliberately  put  in  with  the  confcnt  cl  the  hulban^,  and  the  plainiiflf 
pts  of  it,  and  replies  to  it,  the  court  will  not  at  the  motion  of  the  wife,  or  of  her  executori  (c( 
dc. 

rhc  wife  anfwered  feparately,  infilling  that  flie  was  not 
ihd  by  the  hufband's  articles,  however,  provided  (lie  might 
re  13,000 /•  of  the  purchafe-money  to  difpofe  of  to  her  fe- 
•ate  ufe  (the  whole  purchafe-money  being  20,000/.)  and 
:  timber  to  be  valued,  flie  was  willing  the  falc.fliould  go  on. 

The  defendant  the  hufband  alfo  anfwered,  and  defircd  that 
:  articles  might  be  performed  ;  the  plaintilT  replied  to  both 

U  4  the 
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DuUe  of        tlie  anfwcrs ;  and  fome  oF  the  relations  of  the  wife  infiftingi 
Talbot.       that  the  wife's  anfwer  was  gained  by  threats  and  fraud,  it  was 
by  the  Court  referred  to  the  Mafter,  to  examine  how  and  ia 
what  manner  this  anfwer  was  gained  from  her ;  alfo 

C  372  ]  There  being  no  order  for  the  wife's  anfwering  feparately, 

it  was  referred  to  the  Mafter,  to  ftate  whether  her  anfwer  was 
regularly  put  in  or  not. 

•  /  The  Mafter  reported,  that  the  defendant  the  feme  covert 

did  advife  about  the  putting  in  of  this  anfwer,  and  was  fully 
apprifed  thereof,  and  did  it  with  great  deliberation  ;  and  as  to 
the  matter  of  regularity,  he  reported,  that  it  being  put  in  fe- 
parately, in  her  favour,  at  her  dcfire,  and  with  the  confent  of 
her  huftjand,  and  the  plaintiffs  having  accepted  thereof,  and 
replied  thereto,  he  conceived  it  to  be  regular. 

In  the  mean  time  the  wife  died,  but  before  her  death,  ex- 
ceptions to  the  M^fter'5  report  were  filed  as  to  the  regularity. 

Lord  Chancellor  called  to  his  afliftance  the  Mafter  tjftk^ 
Rolls  \  and  on  hearing  cpunfel  they  both  lield,  that  in  regard 
it  was  reported  that  the  anfwer  was  put  in  by  the  wife  delibe- 
rately, by  good  advice,  that  fticw  as  fully  apprifed  thereof,  con- 
fented  thereto,  and  that  it  was  done  at  her  rcqucft,  with  the 
confent  of  her  huft>and,  and  that  ^e  plaintiff  had  accepted  of 
it,  and  replied  to  the  fame,  therefore  the  feme  covert,  or  any 
on  her  behalf  could  not  aCign  that  which  was  done  in  her  fa-, 
your,  as  an  irregularity. 

And  the  Mafter  of  the  Rolls  inftanccd  in  the  cafe  of  an 
cffoin  being  granted  to  a  defendant,  where  it  ought  not  to  have 
been,  that  there  the  defendant  himfelf  could  not  aflign  iliis  for 
error,  it  being  done  in  his  favour ;  no  more  could  the  defend-* 
ant  the  feme  covert,  or  any  on  her  behalf,  objeft  to  hep 
having  put  in  a  feparatc  anfwer,  when  it  appeared  to  liavc 
been  for  her  advantage. 

r  j^3  J  For  which  rcafon,  the  f^me  coven's  anfwer  v«^as  refolved 

to  be  regiflarly  put  in,  and  the  exceptions  to  the  Maftcr's  rof 
port  over-ruled.  (i). 


(1)  R^-  I'M)*  A.  1^25.  fol.  416. 
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Blakeway  verfus  Earl  of  Strafford.  Cafe  m. 

Lord  Chaocdkc 

THE  plaintiff  brought  his  bill  againft  the  Earl  of  ^iraf-  ^'''«* 

ford^   as   adminiftrator  with  the  will  annexed  of  Sir  ^^  ^•*  ■■ 

Jieftry  Johnfotiy  to  be  paid  out  of  affets,  and  fhewed  by  his  bill,  %  Eq.  C«.  Ah. 

-that  he  was  a  fail-maker,   and  was  employed  by  Sir  Henry  One^ngm 

;£rom  1696,  to  July  1707,  to  fit  fail-cloths,  and  other  tackle  jlebtby^finyte^ 

tp  Sir  Henrys  (hips,  on  which  account  Sir  Henry  was  indebted  by  the  ilatuietf 

to  the  plaintiff  in  343  /.  and  that  in  December  1 7 14,  the  plain-  "^i,^iJI2,'Ja'^ 

tiff  received  50  /.  in  part  of  his  debt,  and  that  Sir  Henry  died  truft  u  pay  bit 

the  29th  of  September  1 7 19,  having  made  his  will,  and  devifed  whetherdL 

his  lands  to  his  executors  In  trujl  to  pay  his  debts,  and  that  his  j!^\^**^Jir* 
executors  renouncing,  the  defendant  die  Earl  of  Strafford  zd- 
miniftered  with  the  will  annexed. 

The  defendant  pleaded  the  ftatute  of  limitations,  and  that 
neither  the  defendant,  nor  (as  he  believed)  Sir  Henry  mzit 
any  promife  to  pay  the  debt  in  queftion  within  fix  years  be« 
fore  the  bill  brought. 

For  the  plea  it  was  faid,  i^,  that  this  plea  of  the  ftatut^ 
ought  not  to  be  difcouraged  any  more  than  that  of  the  ftatute 
of  fines  ;  it  being  made  equally  for  the  quiet  and  repofe  of  the 
fubjeft,  efpccially  in  the  cafe  of  an  executor  or  adminiftrator, 
as  the  prefent  cafe  was,  who  might  not  be  fuppofed  to  be 
able  to  prove  payment,  as  the  inteftate,  if  alive,  would  have 
been. 

idly,  Tliat  by  tlic  flatute  of  limitations  the  debt  was  barred,  [  374  3 
cxtinft,  and  become  as  no  debt,  and  therefore  the  will  of  Sir 
Hefirv  Johnfon  fubjcfting  the  lands  to  the  payment  of  his 
debts,  muft  be  conftrued  to  mean  fuch  debts  as  were  then  fub- 
fifting,  not  dale  demands  barred  by  the  ftatute,  for  that  a 
contrary  conilrut^ion  would  give  way  for  vexatious  demands^ 
find  occafion  people's  raking  up  old  dormant  pretences. 

On  the  other  fide  it  was  argued,  ly?,  that  the  ftatute  of 
limitations  was  far  from  extinguifliing  the  debt,  which  was 
ftill  fubfifting,  and  to  be  barred  only  by  pleading  the  ftatute^ 
which  tlie  defendant  was  not  bound  to  do  ',  that  it  was  plain 
^he  debt  was  not  extinguiflied,  becaufe  the  very  acknowledge 
^ng  of  it,  would  revive  and  take  it  out  of  the  ftatute. 

I  idly. 


\. 
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^''^llTy*        ^^y^  '^^^  ^"  ^^   ^^^^   Sir  /f^/iry  >A/7/^//'s  having  paicS 
STKAFroKD.     50/,  in  1 7 14.  in  part  of  the  debt  was  an  acknowledgemen -^ 
that  the  reft  was  due,  and  that  this  was  taking  the  cafe  out  o  -^ 
the  ftatute.  Sir  Henry  dying  in  17 19. 

^dlyy  That  tlie  will  of  Sir  Henry  fubjecling  his  lands  to-th-  -* 

payment  of  his  debts  did  create  a  trujiy  which  was  not  barre    « 

(•)  VUc  Salk.     by  the  ftatute  of  limitations  ;  and  they  cited  die  cafe  of  (<mT 

»  v'mi.  141.       Staggers  verfus  Welhy^  where  it  was  decreed  by  Lord  Cowpem^ 

SS*  ^^^^      ^^^  ^^^^  *  ^*^  fubjefting  lands  to  the  payment  of  debts  die 

raifc  a  truft,  and  revive  a  debt  barred  by  the  ftatute  of  linw— 

tations. 

Lord  Chancellor  :  I  would  be  cautious  of  giving  any  relief 
(  375  1  againft  an  a£l  of  parliament;  but  it  is  plain  the  debt  is  not 
cxtinguiflied  by  the  ftatute  of  limitations,  fincc  the  ftatute  muft 
be  pleaded,  which  the  defendant  is  not  bound  to  do  \  and  if 
he  afterwards  will  acknowledge  the  debt,  it  takes  it  out  of 
the  ftatute. 

But  let  me  be  attended  with  the  cafe  of  Staggers  verfus 
Weiby ;  which  accordingly  was  done  ;  and  thereupon  his  Lord* 
(hip  over-ruled  this  plea  of  the  ftatute  of  limitations. 

Upon  an  appeal  brought  in  the  Houfe  of  Lords  tliis  decree 
was  reverfed,  and  the  plea  ordered  to  ftand  for  ananfwer  (i). 


(i)  «*  With  liberty  to  except,  but  "  hearing  of  the  caufe.**    3  Bro.  P.  C. 

•*  not  to  oblige  the  defendant  to  make  305,  to  which  cafe  a  note  is  fubjoiaed, 

•*  any  difcovery  of  the  value  or  par-  that  after  a  very  diligent  fearch  at  the 

**  ticulart  of  the  real  or  perfonal  citatc  Regiftcr-office,  the  author  was  not  able 

«•  appointed  by  the  will  of  Sir  H.  John'  to  find  any  further  proceedings  in  the 

*^fon  for  the  payment  of  his  debts,  and  caufe.     Vide  'Janes  v.  Earl  of  Straffrnd^ 

**  that  the  benefit  of  the  plea  (hould  poft.  3  vol.  89.    Legajiicl  v.Cozvne^MoC 

**  kc  faved  to  the  defendant,  till  the  391.     Lacoti  v.  Briggs^  3  Aik.  107. 


D  E  I  2^6  ] 
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Metcalfe  v^r/Zfj  Beckwith.  Cafe  112. 

•^  At  the  Rollt. 

2Eq.Ca.Ab. 

N  a  bill  to  fettle  the  boundaries  of  the  manor  of  DaUf  240.  pi.  19. 

of  whix:h  the  plaintiff  was  Lord,  and  of  the  manor  of  ^^  ^^^  bound-  ' 

Sale  which  belonged  to  the  defendant,  the  plaintiff  and  dc-  <i«ne8ofama. 

fendant  infifting  upon  different  boundaries,  it  was  ordered  creed  that  each 

that  the  parties  fliould  give  a  note  to   each  other  of  their  fo'Se^o^thw  a^ 

boundaiies,  and  that  tlie  matter  fhould  be  tried  in  a  feigned  note  of  their 

"  boundariei,  and 

lifue    (ij.  that  it  ihouia  be 

triedioafieigned 
iflue.  And  the  ifTue  being  found  for  the  defendaot  on  the  firft,  fecond,  and  third  trial,  the  de- 
fendant wis  not  only  allowed  the  cofks  of  all  the  trials  at  law,  but  alfothe  cofts  inequity,  in  regard 
the  defendant  had  no  bill,  and  the  plaintiff  might  have  tried  it  at  law  without  coming  into  equity. 
On  a  bill  of  partition,  no  cods  on  either  fide,  becaufe  it  it  for  the  benefit  of  both  parties. 

"Whereupon  a  trial  was  had,  in  which  the  verdift  was  for 
the  defendant,  and  afterwards  a  new  trial  granted,  and  after 
that  a  third  trial,  upon  a  certificate  of  the  Judge,  that  the  lafh 
was  againft  evidence  ;   and  upon  the  third  trial  alfo  the  like  • 

verditl  was  found  for  the  defendant,  fo  that  the  boundaries 
appeared  to  be  as  they  were  given  in  by  the  defendant,  and 
contrary  to  what  had  been  alledged  by  the  plaintiff's  bill. 

And  now  upon  the  equity  referved,  it  coming  on  before  [  377  ] 
the  Mojlerof  the  Rcllsy  it  was  urged  for  the  plaintiff,  that  as  to 
the  cods  of  th:  three  trials,  the  plaintiff  mufl  fubmit  to  pay 
Ihem  ;  but  with  regard  to  the  fuit  in  this  court  the  bill  feemed 
to  be  in  the  nature  of  a  bill  of  partition,  where  neither  {\dt  pay 
rofts,  it  being  for  the  benefit  of  both  parties,  to  have  their 
ihares  in  feveralty,  and  that  in  the  prefcnt  cafe,  there  was  by 
this  trial  a  plain  advantage  to  the  defendant  by  the  bounds  of 


( 1 )  But  in  St.  Lukc*s  v.  St.  LeonanPs^     of  a  parljb  wouM  not  lie,  it  being  mcre- 
1  Bro.  Cha.  Rep.  40.     Lord  Thurh-w    \y  a  queition  ai  law, 
thought  that  a  bill  to  fettle  boundaries 

2  his 
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MtTCALrctr.  hjj  manor  being  fee  out  by  this  vcrdi£V,  in  the  fame  way  « 
they  probably  would  have  been  in  a  bill  of  partition ;  for 
which  reafon  the  plaintifFouglit  to  pay  no  cofts,  and  the  rather 
in  thiscafe,  in  regard  the  plaintiff  had  a  probable  caufeof  fuit, 
and  ic  muft  be  prefumed  that  at  tlie  hearing  there  was  evidence 
on  both  fides  -,  and  therefore,  to  fatisfy  the  confcience  of  the 
Court)  it  had  been  fent  to  a  trials  under  which  circumtlances  it 
Would  be  hard  to  make  the  plaintiff  pay  the  charge  of  fatisfy- 
ing  the  confcience  of  the  Court^^  when  the  thing  was  in  its 
nature  doubtful. 

But  for  the  defendant  it  was  faid,  that  the  plaintiff's  hill  in 
this  cafe  ought  to  be  difmiffed,  and  the  defendant  having  no 
billy  the  difmiffion  ought  to  be  with  cofts ;  othcrwife  an  en- 
couragement might  be  given  for  great  vexation,  without  any 
profpe£l  of  the  lead  rccompcnce. 

Mnjler  of  the  Rolls :  The  objc£lion  that  this  bill  was  in 
nature  of  a  bill  of  partition,  feems  to  be  of  fome  weight ;  but 
as  the  defendant  has  no  bill  here,  and  the  plaintiff  might  have 
tried  this  matter  at  law,  and  more  cfpccially  fmce  no  part  of 
tlie  iffue  is  founds  for  the  plaintiff,  who  is  in  the  wrong  in  tofo, 
[  378  3  why  (hould  he  not  be  within  the  common  rule,  and  pay  cofts 
throughout  ?    Difmifs  the  bill  with  cofts  { i ) 

(i)  Reg.  Lib.  B.  1726.  fol.  up. 


Cafe  113.  Gyles  ver/us  Hall. 

I^rd  Chancellor  _ 

K.iKe.  'T^  H  E  plaintiff's  bill  was  to  compel  a  re-affignment  of  9 
of  morV4"/mo-  -■•  "^o^tgage,  and  to  ftop  the  payment  of  intercft  from  the 
iiey,  there  ought   2i:th  of  September  1 722.  there  having  been  then  a  tender  made 

to  be  rcalonabie        -;  /    ,  '  f.  n 

notice  of  paying    of  1000  /.  tlic  mortgagc-moncy  and  intereft, 

it  in  'y  and  it*  the 

tender  be  infifttd  on  to  ftop  intereft,  the  moocy  muft  be  kept  dead  fronn  that  time,  bccaufe  the  party 
IS  to  be  uncore  pr^ft.  Six  months  notice  given  to  pay  in  the  mortgage-money  at  Lincoln's  Ion  Hal), 
though  this  be  not  the  place  mrntioned  in  the  prorifo  of  the  deed,  yet  where  monry  was  lent  in  tewn^ 
and  wo  ubjeAioo  made  to  the  notice,  oo  reafon  for  a  perional  tender,  or  to  make  a  mao  carry  a  greu 
fum  to  a  perloo  in  the  country.^ 

It  appeared  that  on  the  day  before  the  25th  oi  March  1722. 
the  mortgagor  gave  perfonal  notice  in  writing  to  the  defend- 
ant the  mortgagee,  tliat  he  would  tender  the  money  and  in- 
tcrtlt  between  tjic  hours  of  ten  and  twelve  in  the  morning  at 

Lincoln  s 
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UncoUfs  Inn  Hall^  on  the  i^th  of  Sephtuber  1722-  which  ac-      Cths  v, 
cordingly  was  done. 

ObjtB.  by  Solicitor  General  Talbot^  Lincoln*!  Inn  Hall  Is 
not  named  in  the  provifo  in  the  mortgage  deed,  as  tlie  place 
for  the  payment  of  the  money,  and  therefore  the  tender  muft 
be  to  the  perfon  (i). 

Lord  Chancellor  :  The  money  being  lent  in  town,  and  after 
perfonal  notice  given  for  the  payment  thereof,  and  no  objec- 
tion made  by  the  mortgagee  to  the  place  at  the  time  of  the 
notice,  it  would  be  very  hard  to  make  the  mortgagor  travel 
with  this  great  fum  of  money  to  Oxfonlf  where  die  mortgagee 
lived. 

But  in  this  cafe  it  ought  to  appear,  that  the  mortgagor  from 
that  time   always  kept  the  money  ready ;  whereas-the  con-      r  ^-^  -1 
trary  tlicreof  being  proved,  that  the  mortgagor  was  not  ready 
to  pay  it,  therefore  the  iiitcrcft  muft  run  on  ;  and  decree  the 
defendant  to  rc»aflign  to  the  mortgagor,  or  his  order. 


(i)  Atendermofl  be  (Iridly  made,  in  v.  EraJIty,  2  Vez.  678.  Sbrapnell  v. 
order  to  ftop  interell  on  a  mortgage,  BLki^  2  Eq.  Ca.  Ab.  603.  pi.  34..  ct 
Mifo3p  V.  Cburcb,    Z  Vuz.  372.  Garfortb     vide  IViliJhire  v.  Smithy  3  Alk.90. 


Townfend  Plaintiff,         Cafe  114. 

John  Lawton^?;/',   Edward  ")  LordCh»nceiior 

Lawton,     John  Lawton    >       Defendants.    sei.ca.  incin. 

jufC  and  Montague.  J  J'e^.  c..  Ab. 

749.  pi.  4. 

Y  a  fettlement  on  the  marriage  of  the  defendant  John  ,^"jj]"*,"  f^*^^,'^^ 

LawtQn  fenior,  lands  were  limited  to  his  ufe  for  99  to  a,  for  99 

years,  if  he  fliould  fo  long  live,  remainder  to  the  defendant  long  Uv«,  rr- 

Montague  and  other  truftees  (of  which  Montague  was  the  fur-  *"  j*!!*.''!!^.^* 

vivor)  for  the  life  oi  John  Lawton  fenior,  to  prefcrve  contin-  during  the  life 

gent  remainders,  remainder  to  his  wife  for  life,  remainder  to  con't-ng^cnt'^ie-'* 

the  (irft  and  fccond,  ^r.  fons  of  the  marriage  in  tail  male  «n«»»ndrrj.  re- 

.  ^-.      ,  .     ,  mainder  Co  (h^ 

lucccJiiveiy,  remainders  over.  fi'it,\c.f.»norA. 

A.  has  tvko 
(t^nt^  C.  ftnd  D,     A,  the  farh'r  hav'n;  mnrtfigrd  the  prrminei,  hf  and  his  Ton  C.  cavrnant  to  (w^ft 
a  rccovfry,  and  to  procure  H.  thyr  nu   e?   to  jo^n,   H.  fhr  tru^ce  by  anlwrr   fuSiniis  to  thr  cour*  : 
the  Ufurt  will  not  coiii|>«l  \\vc  Crulhe  to  j«ir.>  unltls  D.  the  lecrnd  (on  ol  tie  marriage  w.ll  corl'  n~. 

The 
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^"rri™-  *'       "^^  ^'^^  was  dead,  and  die  defendants  Edward  Lawton  an^ 

John  Lawton  were  the  only  ifluc  of  the  marriage,  and  the  dc 

fcndant  John  Lawton  the  father  having  mortgaged  the  pre 

mi/Fes  to  the  plaintiff,  and  the  dtknAznt  Edward  Lawttm  th^ 
fon  being  come  of  age,  the  fatlier  and  fon  entered  into  article 
with  the  plaintiff,  and  thereby  covenanted,  that  they  woul^ 
fuffer  a  recovery,  and  procure  Mr.  Montague  the  furvivin-^ 
trisftee  to  join  therein  :  but, 

Mr.  Montague  rcfufing  to  join  in  making  a  tenant  to  the 
r  3^0  ]       pracipcy  the  plaintiff  brought  this  bill  to  compel  a  fpecific  per- 
formance of  the  covenant,  and  that  Mr.  Montague  might  join 
in  fuffering  the  recovery. 

Mr.  Mcntague  by  anfwer  fubmitted  to  do  as  the  Court 
fliould  direft,  and  John  Lanvton  the  younger  fon  was  made 
defendant. 

Lord  Chancellor  nited  if  the  younger  brother  would  confent 
that  tlie  truftee  ihbuld  join  in  making  a  tenant  to  the  pntcipe  ? 
and  being  told  no ;  his  Lordfliip  faid,  then  he  would  not  de- 
cree the  truftee  to  join,  for  that  he  would  not  take  away  any 
man's  right. 

Hereupon  it  was  infiiled,  that  the  Court  had  done  the  like 

(j)  Vol.  I.  556.    in  the  cafe  of  (^)  Mr.  Winmngton  the  eldeft  fon  of  Sir  Francis 

ftMMiftl*"^*'ft     ^inningtony  upon  his  fon *s  marriage  with  Mrs.  i?/flJ,  where 

^7*-  Mr.  Winnington  the  father  brought  a  bill  againft  the  truftee 

for  preferving  contingent  remainders  (he  himfelf  ^being  only 

tenant  for  99  years)  to  compel  him  to  join  in  making  a  tenant 

to  the  pracipe  for  a  common  recovery,  and  the  Court  decreed 

he  fliould  do  it,  in  order  to  make  a  new  marriage  fettlement. 

Lord  Chancellor  :  I  alfo  would  do  fo,  were  the  like  cafe  to 
come  before  me ;  in  the  cafe  cited,  the  truftee  was  decreed  to 
join,  in  order  to  preferve  the  eftate  in  the  family  j  but  in  the  ^ 
principal  cafe  you  would  have  tlic  fame  done,  with  a  view  only  ^ 
to  alien.  Difmifs  the  bill  as  to  Mr.  Montague  and  the  younger-^ 
fon  with  cofts ;  but  decree  John  Lawton  the  father,  and  Ed^-^ 
ward  the,  fon  fpecifically  to  perform  tlie  covenant  with  th^i»^ 
plaintiff,   (i) 


(1)    This  decree  docs  not  appear  in     for  fctting  down  the  caufe  is  cntcic>  ^a 
tlie  Regifter's  book»  altho'  the  order    as  of  the  preceding  £/7^^  term. 
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Duke  of  Devon  ver/us  Atkins.  C-fe  115. 

Lord  Chancellor 

yfJRON  Kintoti  being  fcifcd  of  a  leafehold cftate  for  three  ^  ^  ,^»'?^- , 

IK'CS,  and  having  upon  his  daughter's  marriage  fettled  the  71. 

fame  upon  truftees,  in  truft  to  the  daughter  for  her  life,  re-  ^"^**fj*/** 

mainder  to  her  hu(band,  remainder  in  truft  to  her  children,  granted  to  A. 

and  for  want  of  fuch  children,  then  in  truft  to  the  faid  Aaron  ^^  adminiftra- 

his  executors  and  adminiftrators ;  and  the  daughter  being  J^"j  ^^^j^'^'^^ 

dead  without  leaving  any  child,  will  on  At 

^       ^  death  be  Uable 

to  all  hit  debet  by  fimple  contrad  at  a  leafe  for  years  would  be. 

Aaron  Kintoti  makes  a  will,  and  devifes  the  reverfion,  which 
was  thus  referved  to  himfelf  and  his  executors,  to  his  wife  for 
life,  and  afterwards  to  his  lifter,  and  then  to  his  fitter's  fon^ 
and  dies. 

Oil  a  bill  brought  by  theDuke  oi  Devon  who  was  a  confide - 
rable  creditor  oi  Aaron  Kintony  to  charge  this  eftatc  with  his 
debts,  it  had  been  decreed  by  {a)  Lord  Cowper^  that  tlie  rcver-  («)  «  ycni.7i9« 
Con  of  this  cftate  for  lives  referved  to  Aaron  Kinton,  his  execu- 
tors and  adminiftrators,  was  by  tlie  ftatute  of  frauds  and  per* 
juries  made  perfonal  cftate,  and  being  m?de  fuch  could  not  be 
dcvifed  away  by  the  teftator  in  prejudice  of  his  creditors,  but 
ought  to  be  liable  to  his  debts,  and  fold  for  that  purpofe. 

But  the  devifee  in  remainder  after  the  death  of  Aaron  Kinton 
the  teftator,  not  being  made  party  to  that  fuit,  and  the  tefta- 
tor's  wife  the  devifcc  for  life  being  dead,  he  now  brought  this 
matter  over  again. 

And  it  was  infifted  upon  by  Talbot  Solicitor  General,  that 
tho*  the  remainder-man  could  not  be  bound  by  the  former  f  q82  1 
decree,  not  having  been  a  party  thereto,  yet  fo  far  might  that 
decree  be  made  ufc  of,  to  fliew  it  to  have  beenTthe  opinion  of 
thit  great  man  Lord  CoivptTy  that  an  eftate/7/r  auter  vie,  when 
limited  to  executors,  was  perfonal  cftate,  and  as  fuch,  (i)  di- 
ftributable  witliin  the  ftatute  of  diftribution. 

Mr. 


{S)  Vide  Salk.  464.  &  Carth.  576.  Oldham  v.  Pickerings  contra.  However, 
tWin  the  Spiritual  Court  an  eflate//r  autern.ie  be  not  dillributable^  on  accdunt 
its  bciog  a  freehold,  yet  it  fccms  as  if  in  a  court  of  equity  it  fliould  be  dillribut- 

able. 


Duke  of  Dtvoir 
f9  Atkins* 


3^2  '         Dc  Terrii.  S.  Michaelis,  1726. 

Mr.  Attorney  General :  Before  the  (latute  of  frauds  and  per* 
juries,  it  is  plain  an  eftate  pur  autur  vie  was  not  confidered  as 
perfonal  eflate ;  and  that  (latute  fays,  that  where  it  is  limited 
to  the  heir,  it  (hall  not  go  to  the  executors  or  adminlftrators. 
Put  the  cafe,  that  one  feifed  in  fee  (hould  convey  to  the  ufe  of 
himfelf  for  life,  remainder  to  his  executors,  would  that  be 
perfonal  affets  ?  and  if  the  executors  are  fpecial  occupants,  or 
take  by  occupancy,  then  it  cannot  be  aflets. 

Lord  Chansellor  :  The  cafe  put  of  lands  in  fee  being  limited 
to  executors,  is  di(Fcrent ;  here  the  executors  and  admirri- 
ftcators  are  madS  fpecial  occupants  and  alfo  take  as  execu- 
tors, whereby  the  premiflcs  are  perfonal  eftate  as  naturally  as 
if  limited  originally  to  executors. 

Wherefore  I  fliall  decree  this  to  be  perfonal  eftate,  and  con- 
fcquently  that  it  could  not  be  devifed  away  by  the  teftator 
(a)  from  his  creditors ;  nevcrthclcfs  beiiig  a  fpecific  devifc, 
all  the  reft  of  the  teftator's  perfonal  eftate  not  fpecifically  de- 
vifed muft  be  firft  appHed  to  pay  the  debts,  and  if  there  be 
any  otlicr  fpecific  dcvife,  the  fame  ought  to  come  in  average 
£  383  ]  with  this  and  pay  its  proportion ;  but  if  that  will  not  ferve, 
all  muft  be  fold  to  pay  the  teftator's  debts  (3). 


able,  and  that  the  adminiftrator  (hould  be  taken  to  be  a  truftce  for  general  lega- 
cies, if  any  ;  and  if  no  will,  then  for  the  next  of  kin  :  and  as  the  adminiilratron 
may  be  granted  to  one  only  as  principal  creditor,  he  onght  not  to  go  away  witk 
the  refidue  of  the  eUate  pur  outer  -vie,  as  adminiilrator  ( 1 ). 


(1)  This  cafe  is  now  exprefsly  pro- 
vided for  by  flat.  14  Geo.  2.  c.  20. 
f.  9.  which  enads  that  the  edate  fur 
autre  vie  fliall  go>  be  applied,  and  dif- 
tributed  in  the  fame  manner  as  the  per- 
fonal eflate  of  the  teflator  or  intellatc. 

^a)  So,  an  eflate/^  autre  -vie  Uniic- 


cd  to  heirs  is  within  the  (latute  of  frau- 
dulent devifes,  3  &  4  W.  &  M.  c.  14. 
and  liable  to  fpecialty  debts.  IVeJt-^ 
faling  V.  Hujifallig^    ^  Atk.  460. 

(3)  K«g-  Lib.  A.  1726.  fol.  254, 
by  the  name  of  Duke  of  Dcvan  r. 
Dkkent^ 
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,  Blacklet  vei/us  Webb  &  al*.  Cafe  1 16, 

Lord  Chan- 

-^jiMlJEL  BaptveH  poffcfled  of  a  confideraWc  perfonal  ^  j^^'^a' Abl 

cftate,  and  having  had  fcveral  cliildten,  fome  of  whom    3^2.  pl.'s. 
fcfcing  dead  leaving  children,  niade  his  wiU  dated  the  3d  of  fiv^chfureCi^ 
JDecemker  1715.  and  after  feveral  legacres  fhcreby  given,  be-   B.  CD.  and 
^u^thed  the  furplus  of  his  perfonal  cftate  cqixally  to  Iiis  fon  iciving  fcTewi 
^anus^  and  to  his  fon  Peter^s  children,  to  his  daughter  Traverfe  t^'iJjn"  u*"**f 
^abid  to  hb  daughter  lV,ebb''s  children,  and  his  daughter  Man^   <>tor  devifet 
sind  made  his  fon-injaw  Menjamin  Traverfe  fole  executor.  hi  J  perfowi*'©. 

ft4te  to  his  foil 
.A.  and  to*B;*s  chUdrefi^  and.  to  bis  daughter  C.  and  D.*s  childreo,  and  td  Hji  daaghter  £.:  D.  It 
AiTiof  and  has  children  \  decreed  thi  children  of  B.  and  the  children  of  D.  (hall  take  per  capita  tui 
^ot  per  ftirpes,  at  if  all  named.  ' 

The  fact  was,  that  at  the  making  of  the  will  the  teffatof*s 
f<^  Peter  was  dead. leaving  feveral  children,  the  tcftator'd 
daughter  Hannah  Webb  was  living,  but  her  hufband  was  in 
low  citcumftances,  and  had  been  twice  a  bankrupt,  and  there-^ 
fore  the  teftator  by  hi»  will  made-  fome  provifion  for  her  fe* 
parate  ufe« 

*  The  queftidii  tras,  how  thcfe  children  and  grand^children 
(hould.take,  whcthct  per  Jfirpes  or  per  topi t a  ? 

Mr.  Solicu0t  General  infifted,  that  the  grand-children  (Iiould 
lake  per  JtirpeSj  it  not  being  tikely  that  tlie  teftator  fhould 
intend  his  own  children,  his  fon  James  and  hts  two  daughters 
Tran>erfe  and  Man  to  take  no  greater  fliarc  of  his  perfonal 
eftate  than  each  of  his  grand-children,  fome  of  which  were  of* 
vety  tender  years  and  whofe  maintenance  and  {ubfiftencc 
would  confequently  require  a  very  fmall  expence ;  but  that  f-  ^g  -  -j 
the  conllrudtion  in  this  cafe  (hould  be  according  to  the  ftatute 
bf  diftribution  of  inteftates*  eftates,  where,  in  cafe  of  children 
taking,  they  take  only  the  fliarc  of  their  deceafcd  parent  and 
as  reprefentatives  of  the  ftock. 

Mr.  Attorney  General  contra :  Such  part  of  the  furplus  of 
the  perfonal  eftate  as  is  given  to  the  gtand-children  muft  be 
the  fame,  and  have  the  fame  conftruftion,  as  if  the  teftator 
had  particularized  each  grand-child  by  name,  as  Jchn^  Tijomas, 
bfc.  When  there  could  l>e  no  qucftion  but  that  the  grand- 
^ciiUdren  muft  ha\x  taken  per  capita  and  not  perjliipes. 
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BtAcvLii  V.  And  as  to  the  ftatute  of  diftributioni  it  is  not  likely  that 
'"'  the  teftator  in  thb  cafe  underilood  the  ftatute  or  the  conftnic* 
tion  thereofy  or  had  any  allufion  to  it  \  neither  could  this  will 
come  within  that  part  of  the  ftatute  of  diftribution,  in  itgard. 
the  teftator^s  daughter  ITM  was  living,  and  therefore  her 
children  could  take  nothing  by  reprefentation  within  that 
ftatute. 

To  which  it  was  added,  that  there  was  a  particular  rcafon 
why  the  children  of  the  tcftator*s  daughter  JTebi  were  in- 
fcrtcd  in  the  will,  becaufe  their  father  was  in  very  low  cir- 
cumftances  and  unable  to  provide  for  them ;  and  as  to  the 
teftator's  children,  they  all  had  portions  given  them  before  in 
his  life-time ;  and  this  being  additional,  it  was  but  reafonabic 
that  the  grand-children  (hould  take  an  equal  (hare  of  the  fur- 
plus  witli  the  teftator's  own  children. 

Lord  Chancellor  at  &rft  feemed  inclinable  that  the  grand* 
children  (hould  take  ptrjlirpes  only ;  yet  at  length  he  decreed 
f  JS  c  1  ^*  ^^  teftator's  fon  James^  and  the  children  of  the  teftator's 
deceafed  fon  Fet^r  and  his  daughter  Traverfi^  and  the  children 
of  the  teftator's  daughter  JVM^  and  his  daughter  Matty  (being 
in  all  fourteen  in  number)  (hould  each  of  them  take  per  capita^ 
as  if  all  the  gratid-children  had  been  named  by  their  refpeftive 
names  \  and  that  the  grand-children  could  not  h»ke  according 
to  the  ftatute,  or  in  allufion  thereto,  forafmuch  as  the  tefta- 
tor'is  daughter  Webb  was  living,  and  fo  her  children  could  not 
reprcfent  herj  and  to  determine  that  the  grand-children  (hould 
lake  perjlirpes  would  be  to  go  too  much  out  of  the  will,  and 
contrary  to  the  words,  when  the  meaning  of  the  teftator  might 
)be  according  to  his  words,  and  that  meaning  a  reafonabic 
and  fenCble  one  ( i ). 


(i)  Reg.  Lib.  A.    1726.    fol.  139.  it  fumifhcs  the  rule  as  to  the  objeAs 

So  n^tld  V.   Biadkwry^   z  Vern.   705,  of  the  bequcll,  yet  does  not  detcriDine 

Iforihiy  v.    S/rafipe^    ante   I  vol.    340.  in  whjt  proportions  thofc  objcdb  (hall 

l^P\i€ker  v.Mitford^  Harg.  LawTrafts,  take.      Thomrs   v.    Ihle^     Ca.    temp. 

513.     Malcolm  y.  Martin,  3  Bro.  Cha.  Tal.  251.     Grfcn  \\  H(r.vanl,    i   Ero. 

Rep.   50.     BtftUr  v.  Strattim^    3  Bro.  Cha.  Rep,     31.       Philips   v.    Gnrtb, 

Cha.  Rep.  367.     So^   in  beauefts  to  3    Bro.    Cha.    Rep.    64.      R.^vmr  v. 

the  nlatiotis  or  next  nf  kim  of  the  telia-  Momhrait^  3  Bro.  Cha.  Rep.  234. 
^JtM*!  theilatute  ofdiiUibudoo,  though 


J 
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Lotd  Clifford's  Cafe;  Cafe  ii?. 

fier  Michaelmas  Term,  before  the  Maftct  of  the 
Is,  in  the  Abfence  ofLoxi,  Chancellor.) 

ration  was  granted,  unlefs  caufe,  agaihft  the  At"  y\u  iol.  i. 

t  Lord  Clifford  (or  want  of  an  anfwer  j  afterwards  ^^;   ^"'*°3r- 

anfwcr,  which  being  reported  mfufficient,  it  was  »  £<!•  c*.  Ab* 

or  a  fequeftration  abfolutelyi  an  infufficient  an-  A  r-queftntioa 

)  anfwer,  and  in  fuch  cafe  the  plaintiff  is  to  go  on  "j^},'!**  fjf 

off  before  the  infufficient  anfwer  was  put  in;  a  peer,  or  mem- 
ber of  the  houfe 
thii  if  Tome  bardfliip  \  but  if  there  be  a  fei|ueftratioo  n;.(i  aiiinft  a  perr  for  ^^jj^ 
the  peer  puts  in  an  anfwer  which  it  iafufficieoty  jet  the  order  for  fe^ueftritM 
te^  but  a  new  fe^oeft ration. liifi* 

he  Rolls :  As  in  cafe  of  a  peeTi  or  member  of  the 

nons,  it  is  an  hdrdfhip  ufk>n  them  that  a  fequef- 

i  in  fome  refpe£ls  is  in  nature  of  an  execution,  is 

:fs;  fo  when  a  fequeftration  is  granted  againft  a 

'ant  of  an  anfwer,  it  is  good  caufe  againft  fuclt     [  386  1 

ftlew  that  the  anfwer  is  put  in,  which  muft  be 

lufc,  arid  wheii  that  anfwer  is  reported  infu(B- 

ntiff  muft  move  again  rle  novo  for  a  fequeftration, 

fid/borough  the  Regiftcr  faid  was  the  courfe  of  the 


itler  V.  Rajbfieldy  3  Atk.     the  propriety  of  this  rule,  although  he 
lord  Hard-wi.kt  doubted    purfued  it  in  that  indance. 


Serle  verfus  St.  Eldy^  Cafe  118. 

At  the  Rolltf. 
fed  in  fee  of  lands  near  Godalmtn  in  Surry,  that   ^  £q.  ca.  Ab, 

I  mortgage,  and  likewife  feifed  in  fee  of  other    375-  Pf-  *5- 

his  lands  in  Godalmin  to  his  coufin  and  god*    unedevifca 

Styles  at  her  age  of  twenty-one, //i/V^  to  the  in^    ^'*  J*"][^  '?^.^ 

t  were  thereupon,  and  ordered  that  the  rents  and    coofin)  an  in- 

f*nc  at  her  age 
lie  incumbrances  thereupon,  and  the  rents  during  the  infancy  to  be  paid  to  her 
lU  hit  other  lands  to  irulhes  to  pay  his  debts,  the  iandt  in  0»  being  IS0rtga|ed, 
be  difcharged  by  monies  ari/ing  from  the  faje  of  other  Jaadf. 

X  2  profits 


3^6 

SCKLK  V, 
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profits  of  the  prcmifles  fliould,  during  the  hifancy  of  his  faid 
god-daughter,  be  paid  to  her  father  for  her  fole  ufe,  and  de- 
vifed  otlier  lands  to  truftees,  in  truft  to  pay  the  teftator*s 
debts{i). 

Obj*  The  lands  in  Godalmln  are  At\\kA,fubje£l  to  the  wctim» 
trances  thereupon^  for  which  reafou  tlie  dcvifee  muft  take  tliem 
eum  onerc^  and  be  contented  to  p.iy  ofl'  the  mortgage. 

Mafter  of  the  Rolls  contra  :  The  devife  of  the  cftatc  fubje£k 
to  the  incumbrance  is  no  more  than  what  is  implied,  for  the 
teftator  could  not  do  it  otherwife ;  but  when  the  tiftator  de- 
vifes  other  lands  to  pay  his  debts,'  this  muft  be  intended  all  his 
debts,  and  confcquentlythe  debt  by  mortgage  of  GoJalmin  is  part 


( I )  By  the  Regiftcr's  book  this  cafe 
appears  thas— -The  tedator  began  his 
wiil  by  "  dirediog  that  his  executor 
*^  (hould  pay  and  difcharge  all  his  juft 
^  debts,  and  that  he  Aiould  raife  fuffi- 
'*  cicnt  to  pay  the  fame — he  then  dc- 
**  vifcd  his  manor,  ^c.  at  Go^nlmifi  to 
**  (the  plaintiff)  J^nc  Stjks  and  her 
•*  heirs  at  her  age  of  2 1  or  marriage, 
^^  fuhjiS  ncverthclefs  to  the  incumbran- 
**  CCS  that  were  or  (hould  be  upon  it  at 
^  the  time  of  his  deceafe,  and  in  the 
•*  mean  time  and  until  Ihc  fliould  arrive 
**  at  her  faid  age  or  marriage,  the  rcnrs, 
*'  ifTues  and  protits  to  be  paid  by  his 
^  executor,  into  the  hands  of  her  fa- 
*'  ther  or  mother,  which-cver  fliould  be 
**  living  at  the  lime  of  the  tcllator's 
**  deceafe,  for  the  plaintifl*'s  fole  benefit 
'*  and  advantage. — He  then  dcvifcd  to 
**  his  brother  Leonard  Chill,  and  his 
**  heirs,  the  reverfion  of  the  manor  of 
^  W.  (after  the  death  of  3/.  F.)/uoie^ 
y  neverthelefs  to  the  payment  of  fuch 
^  of  his  debts  as  fliould  remain  unpaid. 
**  And  all  the  reft  of  his  real  and  per- 
^  ibnal  eftate  not  therein  before  Ipecifi- 
••  cally  difpofcd  of,  he  dcvifcd  to  (the 
**  defendant)  John  St,  Eloj,  his  heirs 
^  and  alliens,  in  trull  the  fame  to  fell 
■**  and  difpofeof  as  foon  as  conveniently 
"  might  be  aftipr  his  deceafe,  and  therc- 
*'  out  to  pay  his  debts  and  general  Icga- 
**  cies;  and  in  cafe  there  lliould  be  any 
"  deficiency,  and  that  any  of  his  debts 


^^  and  legacies  flu>uld  remain  unpaid, 
"  then  he  charged  the  fame  on  the  re- 
**  veriton  and  inheritance  of  the  manor 
**  of  IK  and  thereby  diredled  the  faid 
"  Leonard  ChiU,  and  his  heirs,  to  pay 
'^  ofl^  the  fame  wirbin  fix  months  after 
•*  the  death  of  M.  F.  and  he  made  the 
'*  faid  yohn  St.  Eloy  fole  executor."  At 
the  timeofihe  teitator's  death,  the  ma- 
nor, ^\\  at  Godalmin  were  in  mortgage 
to  one  Hunt  for  500/.  The  bill  hiv- 
ing beeji  amended  in  purfuasce  of  the 
above-mentioned  order,  and  the  caufe 
coming  on  to  be  hc^jd  before  the  Mafter 
of  the  Rolls,  *'^  his  Honor  declared  that 
'^  all  the  debts  and  general  legacies  of 
*'  the  tcdator  were  by  his  will  to  be  paid 
'*  out  of  his  perfonal  eftate,  and  the 
"  real  eftates  devifed  to  the  defendants 
"  St.  Eloy  and  Child,  and  that  th« 
^^  mortgage  of  the  defendant  Hunt  on 
"  the  eftate  devifed  to  the  plainiifi*  wa* 
"  to  be  taken  as  one  of  thofe  debts, 
«  crV."  Reg.  Lib.  B.  1727.  fol.  207. 
And  this  decree  was  afrerwards  affirmed 
on  appeal  (by  Leonard  Child)  to  Lord 
Kinfy  Reg.  Lib.  K  J  7  27.  fol.  300. 
This  caie  (although  not  always  approve 
cd  of)  has  been  confldered  as  a  leading 
authi)riiy  in  Galtom  v.  Hancock,  2  Atk. 
437.  Marchionefs  of  Tiuctfdale  v.  Earl 
of  Coventry,  \  Bro.  Cha,  Kc^,  240. 
Yy\x\i.eof  AacaJlcrw*Majtr,  I  Bro.  Cha. 
Rep.  454. 

of 


\ 
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afc  debts  which  arc  to  be  paid  off  out  of  the  money  arifing 
le  of  the  truft-eftate;  and  tliis  is  the  ftronger,  by  the  tefta- 
having  appointed  the  rents  and  profits  during  the  infancy 
s  god-daughter  to  be  paid  to  the  infant's  father  for  the 
life  of  the  infant,  which  is  as  much  as  to  fay,  that  they 
not  go  or  be  applied  in  difcharge  of  the  mortgage* 

id  tlio'  the  infant  by  her  own  bill  had  fubmitted  to  pay 
lis  mortgage,  yet  his  Honour  faid,  he  muft  take  care  of 
ifant,  and  not  to  fuffcr  her  to  be  caught  by  any  miftakc  of 
igent. 

hereforc  paying  the  cods  of  the  day,  let  the  infant  anKnd 
ill. 


3«7 


SKItl  V^ 

Si.  Slot. 


AAionymus.  Cafe  1 19. 

OTEi  the  courfe  of  the  court  is,  that  where  a  caufe  is  where  thecaufe 

brought  on  upon  bill  and  anfwer,  and  the  plaintiff's  bill  oni'y  ob  wirrni 

miilcd   as  againft  a  defendant,  in  fuch  cafe  only  40/.  anfwer,  if  the 

is  to  be  paid  by  tlie  plaintiff;  but  if  the  plaintiff  has  a  a^«inft  ai^'of 

c  agaiqft  the  defendant,  tho'  upon  bill  and  anfwer  only,  {Jert^iS?*'*"*** 

;  plaintiff  has  coils  given  him,  it  muft  be  cofts  to  be  cofittre  cob* 

,  ,,*  paidi  buc'iftht 

^l<>  plaintiflT  bat  a 

decree  againft  the  defendant,  tho*  only  ^o  bill  aid  anfwer,  there  cofti  moft  be  taie4« 


But  this  pra^ice  was  altered  by 
dcr  of  Lord  Hardwcke  on  the  27  th 


of  jlpril  1 748.     Vide  2  Atk.  s8g« 


Peck  verfus  Halfey, 


Cafe  I20. 

At  the  Rofif, 

\  H  E  teftatrix  Mrs.  Peck  by  her  will  inter  aP,  after  le-   a  E^.  Ca.  Ab, 
gacies  given  to  feveral  of  her  relations,  bequeathed  to    o^,  bequeaths 

two  grandchildren  A.  and  B.  fome  of  her  hefi  linen^  and   ^  *»«'  «'«"«!• 
«.    o        ^  ,  ,  child  A.  fome 

:  J.  S.  refiduary  legatee.  of  her  beft  jin- 

nrn }  this  void 
c  uicertainty  $  yet  the  Court  recommended  it  to  tl^e  executor  to  give  fome  of  the  beft  lioneii 
lefatce. 

jfier  rf  the  Rolls  :  This  is  a  void  legacy  for  the   uncer-     [  388  ] 
fl  the  be/l  of  my  linnen  is  uncertain,    buty&iw^  of  my  bejl  (^cJrof*he  bed 

linnen  as  the 
executor  ihould  think  fit,  or  at  the  legatee  ihould  chufe,  had  been  good. 


liimen 


ass 


Ptcv  m. 

HXUKT. 
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Unnen  is  more  uncertain  (till  \  if  it  were  fucb,  or  (b  much  q^ 
my  beft  linnen,  as  they  (hould  chufe,  or  as  my  e^cuton  0ioul|. 
chufe  for  them,  this  would  be  good>  and  by  the  choice  of  th^^ 
legatees  ^or  executors  is  reducible  to  a  certainty,  but  in  du» 
cafe  it  is  merely  void  for  the  uncertainty. 

However,  afterwards  forafmuch  as  thefe  were  fo  near  rcla^ 
tions  to  the  teftatrix  as  grand-children, and  baying  no  other  le- 
gacy by  the  will,  and  fmce  it  was  plain  the  teftatrix  intended 
fonje  Unnen,  his  Honor  did  by  the  decretal  order  recommend 
it  to  the  refiduary  legatee,  to  give  fomc  of  the  bcft  of  the  tefta- 
trix*s  Unnen  ti  thcfe  legatees-^,  andi^.  which  recom|nendatioi^ 
in  the  like  cafes  (he  (aid)  the  Court  had  fometimes  nude  (i)« 


( I }    Reg.  Lib.  B.  1 716.  fol.  164.  by  the  name  of  Peck  r.  Ptci^ 


jCafe  121. 

Lord  Chancellor 

Kmo. 
^el.  Ct.  ia  Cha. 

19- 

%  If.  Ca.  Ab. 

8t9.  pi.  %. 

Tcnifit  for  lift 
«f  coal  mioet 
nay  open  new 
piu  or  fluffs  for 
the  worjiins  the 
old  veia  of  coals. 


1:389] 


Clavering  verfus  Clavering* 

THE  defendant  was  tenant  for  life  of  lands  in  Durban^ 
but  not  without  impeachment  of  wafte  ;  the  plainti^  -^^ 
was  the  remainder-man  in  taU,  and  in  thefe  lands  tlieie  were    sa 
feveral  mines  of  coals,  which  were  open  before  the  defendant  :::»- 
the  tenant  for  life  came  to  the  eftate,  and  the  tenant  for  life 
opened  the  earth  in  feveral  places,  but  (as  it  was  faid)  witli 
dcfign  only  to  purfue  the  old  vein  of  coals.  And  the  pkintifi 
moved  for  an  injunftion  to  ftay  the  defendant  from  opening 
the  earth  in  any  new  place. 

Lord  Chancellor  :  This  was  determined  in  the  great  caufe  c^m[ 
Hellur  V.  Twifordy  in  which  I  was  of  counfcl,  the  mattc»  i 
was  tried  at  the  aflizcs  in  Devonjhlre  before  Mr.  Jufticc  Povf^^J% 
and  held  grcfit  part  pf  the  day  ;  there  it  was  proved  by  wi  ^- 
nefles  to  be  the  courfe  of  the  country,  and  a  pra£Hce  we — 11 
known  in  thofe  parts  among  the  miners,  tliat  any  perfon  havis.'sg 
a  right  to  dig  in  mines  may  purfue  the  mine,  and  open  n^  ^ 
ihafts  or  pits  to  follow  the  fame  vein  ;  and  that  otherwifc  t^^^ 
working  in  the  i^anic  mines  would  be  impracticable,  becai^-  fc 
the  miners  would  be  choaked  for  want  of  air,  if  new  ho*-^ 
(bould  not  be  continually  opened  (o  let  the  air  in  to  tliem  ;  z^^^ 
the  fame  vein  of  coal  frequently  runs  a  great  way,  and  ^-^ 
Itord  Chancellor  e^prefled  it)  the  fame  mine  pf  coals  was  v^^ 

knowaS^ 
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wable  and  cafy  to  be  difcerned  j  befides,  that  to  ftop  the  CtAvtiiMo  v. 

king  might  be  the  ruin  of  the  colliery  for  ever ;  and  in  the  Hat ardout  to* 

ent  cafe  it  appeared  that  there  was  a  fire  engine  kept  by  «;*"*  *V"^"h*" 

tenant  for  Ufe  of  thcfc  mines,  which  carried  off  the  w  uct ,  working  of  a 

lout  which  the  mines  would  be  loft,  and  the  working  of  ^^•*""""*» 
fire-engine  coft  40  or  50/.  a  week* 

hen  it  was  objeftcd  by  the  Attorney  General,  that  tlicfc  {JjIS/tiSleU 

es  were  not  opened  when  the  fettlement  was  made^  iliere  trc  coal* 

ing  been  opened  by  the  perfon  who  by  that  fettlement  S^fctJi^  t^J^ 

med  an  eftate-tail,  and  was   fince  dead  without  iffue,  **?/**  ®"^J^ 

;reas  the  fettlement  gave  only  the  benefit  of  the  mines  to  1.  for  life, 

1  opened  to  the  tenant  for  life.  t^X'J^l 
them,  aod  dici  without  ifluc }  B.  may  continue  working  In  all  ainet  lawfiUJy  opened, 

'^dper  cur :  It  feems  as  if  the  tenant  for  life  may  work  all 
les  which  were  lawfully  opened  by  the  precedent  tenant  in 
,  tho'  fubfequent  to  the  fettlement. 


^  deny  the  injun&iont 


lomasDavu  Leflee  of  7  ^^^^  Cafe  im. 

John  Pxerce,  \  * 

•^wick  Norton  &  Mary  J  j^^f^^^^  ^  ^^^  ^ 

■^HIS  was  an  ejcftmcnt  tried  zt  ChelmsforJ  fummer  ^',^'1^  b*^^*^ 

.     aflUzes  1726,  aiul  the  lands  in  queftion  being  of  fmall  a  finer  c.  sec. 

ic,  and  depending  merely  on  the  words  of  a  will,  it  was  by  undtw' Wi*foa 

fent  made  a  cafe  to  be  determined  by  the  opinion  of  Mr.  ^- '^  «*»*  ««»«- 

_  ,,  -  .If  r  ral,  andifhif 

:ice  ReynMs,  who  tned  the  cauie.  foo  B.  fliould 

die  without  if* 
ao4  bit  wife  (^oold  forrlTe  him>  thca  the  wife  to  ba?c  the  premiflet  for  life,  resiainder  to  C. 
CO)  B*  the  foo  diet  without  ifliic,  hot  teflatot*t  wife  diet  bf'.forehiiB  i  C.  it  not  intitlcd  |[« 
VBUinder  in  fee,  becaufc  the  coatingea^y  it  anneied  to  all  the  devifct  over. 

The  cafe  was,  Thomas  Hooker  the  defendant's  uncle  was  feif- 
Xi  fee  of  lands  in  Seward-Stone  in  the  parifli  of  Walthani'^ 
-cnfs<i  in  EJfex^  and  had  a  wife  Alice^  an  only  fon  William 
Iter  ;md  a  fitter  Mary  Stratton^ 

Thomas  Hooker  the  father,  by  his  will  dated  the  5  th  of  Jidy 

5,  devifed  his  lands  to  his  fon  William  Hfioker  and  the 

X  4   -  heirs 
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Pams  «•  })eir$  of  his  t>ody,  and  if  his  faid  fon  (hould  die  without  liTue  tlT 
,his  bodyi  and  the  faid  tedator's  wife  jilice  Hooker  (hould  fur- 
Vive  his  the  faid  tcftator's  fon,  then  the  teftator's  wife  Alice 
(hould  enjoy  the  prcmiifes  for  her  life,  and  after  her  deceafe^ 
that  the  premiflcs  (hould  be  enjoyed  by  the  te(lator's  Cftcf 
Mary  Stratlon  for  her  life,  and  after  her  deceafc  [the  teftator's 
fon  William  Hooker  being  dead  without  iffue  as  aforefaid]  then 
the  tellator  dcvifed  the  prcmifles  to  the  \tSox  of  tl'ie  pl^ntiff 

[  JJX  j  John  Peirce,  and  to  two  others  Pigborn  and  Randal  (both  fince 
dead)  and  to  their  afligns  for  ever.  The  tcftator  Thomas 
Hooker  died,  tlie  wife  Alice  did  not  furvive  the  teftator's  foa 
William  Hooker^  but  died  before  him. 

The  6th   oi  September  1709.  the  fon  IFiiriam  Hoohr  &ti  M 

without  iffue ;  upon  which  Alary  Stratfon  the  teftator's  (ifter  — r 

and  heir  entered,  enjoyed  the  premiffes  for  her  life,  apd  died  .^| 
the  loth  oiOHoher  1723. 

Pigborn  and  Randal  two  of  the  devifees  over  in  fee  diedi^^^^ 
and  the  other  devifee  John  Peirce  furvived,  and  was  the  \eS<cm^mw 
of  the  plaintiff;  and  the  queftion  was,  whether  John  Peircim     # 
the  furviving  devifcc  took  any  thing  by  this  derife,  in  regarc^Mi} 
Alice  Hooker  the  teftator's  widow  died  in  the  life-time  of  th*-     c 
teftator's  fon  William  Hooker  \  fo  the  contingency  of  the  fo*        n 
dying  without  iffue  in  the  life-time  of  the  teftator's  wife  ^^        j 
not  happened,   and  whether  this  contingency  was  ant^esed  ^^mo 
all  the  fubfequent  eft^tes  and  limitations,  and  prerentcd  a^cnjr 
pne  of  them  from  taking  effecl? 

Objcfted  by  Serjeant  Baines,  i/,  That  the  remainder  d^. 
vifed  to  Alice  Hooker  tlie  teftator's  widow  was  a  veftedj  ^j}// 
not  a  contingent  remainder  ^ 

2rf/j,  That  if  the  remainder  to  the  teftator's  widow  wasg 
contingent  remainder,  yet  this  contingency  djd  not  extend 
to  the  fubfequent  limitations  ;  but  the  de\'ifc  to  die  leffopof 
the  plaintiff  (Peirce)  was  to  be  uken  as  a  fubftantiye  dcvifc, 
without  .any  regard  had  to  the  contingency  of  the  teftator's 
fon  dying  without  ilTue  in  the  life-time  of  the  teftator's  wife} 
that  tl:e  principal  cafe  did  not  differ  from  tlie  cafe  of  a  devifeto 
my  fon  in  tail,  and  for  want  of  iffue  of  my  fon  the  remainder 
F  39^  ]  ^^  '"y  \y\f^'y  or  of  a  desife  to  my  fon  and  the  heirs  of  his  bodfi 
and  if  he  die  witliout  iffue,  then  die  remainder  to  my  wife  > 

i? 
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fa  ^xavUcK  cafe  the  words  [if]  or  [then  f  ]  would  be  infignifi-      S^^'*  ^' 

car^t,  and  no  more  than  tlie  law  implied,  (if  txprejfio  eoru)n  qua 

tac-Ijt^  infunt  nihil  operatitr  j  and  that  in  the  limitation  of  the 

ircxxiainder  to  the  wife  for  her  life,  the  words  [in  cafe  (he  be 

living  at  the  time  of  the  fon's  dying  without  iflue]  muft 

plainly  be  immaterial  and  infignificant ;  for  if  the  teftator't 

^fc  was  not  then  living,  ihe  could  not  take ;  and  it  was  the 

ftron'ger,  as  it  was  but  an  eftate  for  life  which  was  giren  to  the 

^Ue,  aiid  was  the  fame  thing  as  if  the  devife  were  to  A.  for 

&^V^  and  if  B,  furvives  A.  then  to  B.  for  life,  in  which  cafe 

^i$  would  be  a  vefted  remainder  in  B.  and  the  words  [if  Bm 

'^vifives  A.']  would  be  void,  and  no  more  than  impliedj  be* 

^^^•^fe  B*  could  not  take  unlcfs  he  furvived  A. 

Or  fuppoGng  this  to  be  a  precedent  condition,  or  a  prece^ 

**-^nt  contingency  to  the  veiling  of  the  eftate  for  life  to  Alict 

^^>e  teftator's  wife,  yet  the  devife  of  the  remainder  in  fee  ta 

^^^^€irc£  and  the  two  others  upon  the  death  of  the  teftator's  fon 

^^*Mithout  iflue,  was  a  good  fubftantive  devife,  and  confequent- 

*  ^  the  leflbr  of  the  plaintiff  well  intitled. 

Mr^  Jufticc  Reynolds  :  If  the  devife  had  been  to  the  tefta- 
^ot's  fon  and  the  heirs  of  his  body,  and  if  the  teftator's  fon 
Aould  die  without  ifliie,  and  the  teftator's  wife  ftiould  furvive 
]iim,  then  to  the  wife  for  her  life,  it  might  be  reafonable  to  take 
it  to  be  a  vefted  and  a  common  remainder  to  the  teftator's  [  3f3  } 
wife,  upon  the  fon's  dying  without  ifTue;  but  as  it  would  have 
been  plainly  otherwife,  if  the  devife  had  been  to  the  wife  in 
/<///,  or  iny^,  in  cafe  the  Ton  fliould  die  without  iflue,  and  the 
teftator's  wife  ftiould  be  then  livuig  ;  fo  in  the  prefent  cafe  it 
is  the  fame  as  if  the  devife  upon  this  contingency  had  been 
(o  the  teftator's  wife  iny^^*,  becaufe  all  tliefe  remainders  arc 
but  as  one  eftate  arifmg  upon  the  fame  contingency,  and  as 
^on>  one  root* 

Moreover  this  devife  to  Pierce  and  the  two  others  in  fee,  on 
^e  teftator's  fon  dying  without  iflue,  cannot  be  taken  as  a 

t  When  and  Then  arc  adverbs  of  time,  and  when  they  reitr  to  a  thing  that 
mail  of  necefliry  happen,  as  when  an  in  fane  mignt  come  to  twenty -one»  then 
^hefi^wordf  do  not  make  a  contingent  remainder,  3  Co.  21.  a.  B9raJloH*%  osSti 
^at  in  this  cafe  it  is  wholly  uncertain  whether  the  fon  (huuld  die  without  iflue  in 
tJie  life  cf  the  mother,  and  therefore  not  witl^in  the  rule  of  Borajlon^i  cafe. 

fubftantive 
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Datii  «r.  fubftantiYC  devife,  becaufe  the  dcrifc  is  to  Peirce  and  the  tw<% 
others  in  fee,  the  teftator's  fons  fon  being  dead  without  ifTue 
as  afirefdi  \  which  words  [as  aforefaid j  impljr  as  in  manner 
afipreCiids  or  as  if  thefe  words  had  been  repeated,  (^0  >n 
cafe  my  fon  dies  without  ifTue,  my  wife  then  livbg  \  for  which 
feafon  the  contingency  not  happening,  the  devife  to  Pnrce 
and  the  two  others  is  void  \  and  if  this  were  but  doubtful^ 
yet  by  doubtful  words  an  heir  ought  not  to  be  difinherited. 

Whereupon  the  Judge,  after  fome  days  taken  in  confider- 
ing  of  the  cafe,  delivered  out  ^tpojlea  to  the  defendant,  with 
thefe  words  fubfcribed, 

I  am  of  opinion,  that  the  remainder  limited  to  the  leilbr  of 
the  plaintiff  by  the  will  of  Thomas  Hooker  is  a  contingent  re- 
mainder depending  on  the  death  oilf^tUiam  Hooker  without  iflue 
in  the  life  oi  Alice  the  teftator's  wife ;  and  as  that  contingency 
.  never  happened,  the  remainder  which  depended  thereon  could 
[  394  J  never  arife  ;  therefore  let  the  aflbciate  deliver  the  poflea  in  this 
cafe  to  the  defendants  or  their  attorney. 

Dec.  19.  1716.  James  Reynolds  (l), 

(I)  VldeNafperv.  Sanders,   Hutt.  Staibam  v.  BelK  Cowp.40.   B^adfrrd 

119.  Jonti  v.  Wiftiomh^  \  Eq.  Ca.  Ab.  v.  Fol^^  Dougl.  63.  bos  v.  Sbi^fard, 

245,    pi.    10.       Jndrtws  v.     Fuiham,  Dougl.   74.      Hcrtvn  v.    fFhlttakir^    1 

2  Stra.   1092.     Gulliver  v.  Widet^    i  Term  Rep.  346.     Ca.th^pf  v.  Gwgb^ 

Wilf.  105.     Aveljn  v.  Ward^    i  Vez.  3  bro.  Cha.  Kcp.  395.   note.     Doo  v, 

420.  %etb:eullier  V.  Tracy,  3  Atk.  774.  Bralanty  3  Bro.  Cha.  Kcp.  393. 

^*''*=  '"3*  Anonymus.     (On  Petition). 

Lord  Chancellot  '  ^  ' 

CredUor7omlng  T  T  P  O  N  the  petition  of  a  bankrupt  complaining  that  A. 

in  under  a  com-  V*/    one  of  his  creditors  had  come  in  under  the  commiffion 

r';IS^l''^^^^^  a"^  P^o^^^  ^'^  ^^bt,  yet  had  arrefted  the  bankrupt,  and  pray, 

to  prove  hii  ing  to  be  difcharged  :  the  counfcl  of  the  otlicr  fide  infifted. 

debt  and  oppoie      %       %       ^_     n  rt  ^,.  * 

the  binkrupi't  that  by  the  Itatute  of  the  13  Eltz.  cap.  7.  it  is  enafted,  that 

re^?S,**vet  ^^  ^  creditor  be  not  fully  fatisficd  out  of  the  bankrupt's  effefts, 

he  ihall  not'fue  he  may  notwithftanding  take  his  courfc  at  law  againll  the 

Uw,l*I!!^fthe*'  bankrupt  for  the  rcfidue  of  his  debt,  and  tho*  by  the  i  Ann. 

Will  w/iv«  all  caj>.  1 2.  if  the  bankrupt  has  his  certificate  figned  by  four  fifths 

bcnent  ot  the        ,  ,  jirt*  i» 

commimon,  not  1^  Humocr  and  value  of  his  creditors,  and  allowed  by  the  Lord 

only  as  to  the 

4Wideadi  but  at  to  b!i  f  otlog  againft  the  bankrupt*!  gaining  hit  cerdficati. 

Chancellor, 
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fHanallwr^  then,  and  not  othcrwife,  the  bankrupt  is  difcbarg*  A^'i'v**'?* 
ed  of  his  debts,  yet  in  this  cafe  the  bankrupt  waa  not  withii^ 
the  latter  ftatute,  fo  as  to  have  hi§  debts  difcharged,  he  having 
not  got  hi3  eerti^te  allowed,  and  was  within  4ie  jftatiite  of 
the  13  Blhi.  liable  to  be  fued  hj  the  creditor  for  the  debt^ 
efpecialiy  in  this  cafe,  the  creditor  coming  into  the  commiflioii 
for  no  other  reafon  but  to  oppofe  the  bankrupt's  having  hif 
certificate^  which  hjc  would  have  had,  if  ^e  creditor  }^d  no( 
^me  in  and  proved  his  debt. 

That  the  crediM>r  was  willing  to  waive  taking  any  advantage 
pf  the  bankrupt-s  efie£i$  or  eftate,  and  therefore  it  was  fit  he 
Piouldbe  at  liberty  to  fue  the  bankrupt  at  law,  he  not  having 
got  any  certificate,  otherwife  the  creditor  might  ^be  under  a 
^Jemma^  if  he  had  not  cofpe  in,  ^e  bankrupt  would  have  r  ^or  1 
gained  his  certificate  figned  by  four  fifdis  of  his  creditors  in 
pumber  and  value,  and  now  he  had  come  ip,  tho'  for  po  othe|r 
end  than  to  oppofe  the  bankrupt's  having  the  certificate,  yet 
endeavours  were  ufed  to  deprive  him  of  the  benefit  of  the  I4W 
againft  the  bankrupt* 

Lord  Qhancefhr :  It  has  been  the  conftru£lion  of  die  court  of 

equity,  upon  the  latter  ftatute  which  difcharges  the  bankrupt 

of  his  debts,  on  his  procuring  a  cenificate  figned  by  four  fifths 

of  his  creditors,  and  allowed  by  the  Chancellor,  that  where  a 

^trader  become^  a  bankrupt,  and  any  one  of  his  creditors  comet 

in  before  the  commiflion  to  prove  his  debt,  tho*  with  defign 

only  to  oppofe  the  bankrupt's  certificate,  yet  tliis  proceeding 

lof  the  creditor  is  an  ^iedion  to  take  his  remedy  for  his  debt 

iinder  the  commiflion^  and  if  pending  that,  the  creditor  fues 

and  arrefts  the  bankrupt,  it  is  taken  to  be  an  oppreflion* 

Therefore  let  the  creditor  at  his  own  expence  difcharge  the 

bankrupt  oup  of  cpf^odye 

But  if  fuch  creditor  will  waive  having  apy  benefit  under  tlie 
ilatute,  ftay  a  reafonable  time,  and  there  is  an  improbability 
of  the  bankrupt's  being  able  to  gain  his  certificate  figned  by 
four  fifths  in  number  and  value  of  his  creditors,  or  allowed  by 
the  court,  in  fuch  cafe,  if  the  creditor  applies  to  the  court, 
declaring  his  confent  to  waive  any  right  or  fhare  of  the  bank- 
irupt's  eftate  under  the  commliTion,  and  praying  that  he  may 
fue  the  bankrupt,  I  think  it  might  be  reafonable  for  the  court 

to 
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AvenTMvi*     to  give  leave  to  fuch  creditor  to  proceed  at  law  igainfttlic 
bankrupt  for  his  debt  (i). 

(1)  However  it  U  now  fetded  that  purpofe  of  afTenting  to  or-  diifentiag 

although  the  creditor  eleA  to  proceed  from  the  certiAcatc.     Ex  parte  Cafot^ 

m  law,  he  may  ftill  come  in  under  the  i  Atk.  219.    Ex  parte  LJnd/ey,   1  Atk^ 

coaamiHion  and  prove  his  debt  for  the  220. 

Cafe  124.  JBjc/jr^tf  of  the  Eafl-India  Company. 

Lofd  Chanctllor 

Kino.  A    Trader  contra&ed  with  the  Company  at  one  of  their 

to?pM.  ^^'  "^  ^^^^^  ^^^  ^^  purchafe  of  a  parcel  of  Eaft-India  goods^ 
BeguUriyfpeak-   to  be  paid  foT  3t  a  future  day,  and  before  the  day  of  payment 

ipg«  at  commoQ    «      ,  •       , 

kwynonc/kould   he  bccame  a  bankrupt* 

coHK  in  on  a. 

cwnm^fliMi  of  binkivptcy  but  fuch  at  were  creditors  at  the  time  of  tlie  banktvptcy*  becattft  tb« 
ftaaknipc  could  not  aKeiwardi  charge  his  eftjte.  But  now  (iince  the  7  Geo*  1.  cap.  31.J  if  A» 
fivM  a  note  unoer  hand  oarable  at  a  fuTye  day,  before  w-hicb  day  A.  becomes  a  bankrupt  |  in  this 
««(k  fttch  creditor  by  nore  (hail  come  in.  But  a  contract  by  A.  at  an  Eaft-IndU  faie  to  Vmf  a  pNvel 
•f  fBodty  before  wb^cb  day  A.  bee.  met  a  bankrupt^  this  not  within  the  aboTe-inenrk>iied  ftatutei 
acith:r  it  abf^nd  or  n'te  to  pay  mooey  09  a  con'ingency,  before  the  happening  of  which  cvntiofincy 
iht  •bkgor  or  givei  of  ihc  note  bccomet  a  bankiopt,  withio  the  fatd  ftatute* 

[  396  3  .  Lard  Chancellcr :  Formerly  in  cafe  a  trader  contra£led  a 
debt  payable  at  a  future  day,  and  afterwards  (but  before  tlie 
day  of  payment)  became  a  bankrupt,  this  not  being  a  debt 
until  after  the  bankruptcy,  at  which  time  the  bankrupt  could 
not  do  any  aft  to  alien  or  IcfTcn  his  cftate  to  the  prejudice  of  hU 
creditors,  fuch  contradl  was  held  void,  and  the  creditor  not 
allowed  to  come  in  for  a  fatisfaftion  under  the  conimifllon* 

And  in  fomc  cafes  it  was  thought  hard,  that  if  one,  on  the 
buying  of  goods,  or  for  other  valuable  confideration,  (hould 
give  a  note  under  his  hand  payable  at  a  future  day,  snd  aftually 
had  the  goods  delivered  to  him,  or  the  money  lent  him,  and 
before  the  day  of  payment  the  debtor  fhould  become  a  bank- 
rupt, .that  in  this  cafe  the  creditor  could  not  com:  in  under 
the  commiffion  with  the  reft  of  the  crcilitors  5  wherefore 
for  the  remedying  of  this,  the  ftatute  of  7  Geo*\.  c/ip*  31.  was 
made.  But  the  prcfcnt  cafe  is  not  within  that  ftatutc,  becaufe 
the  goods  were  not  delivered,  nor  was  tlic  contraft  figncd  by 
the  party  (a). 

(«)    See  the  ftatutc  in  which  there  arc  no  cxprefs  words  to  this  purpole.   (i) 

( 1)  Et  vide  contra  Pattifon  v.  Banh^     Rep.  17, 
Cowp.  540.     Brocks  w^  Lloyd f  1  lerm 

1  And 
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And  at  this  day,  if  a  bond  or  note  be  ghren  by  a  trader  Ex  p«rte 

mpon  a  contingency ,  and  before  it  happens  the  trader  becomes  iw pia  Cm* 

a  bankrupt,  and  then  the  contingency  happens ;  this  is  not  »aht« 

within  the  adt»  neither  (hall  the  debt  arifing  (a)  after  the  £  ^^j  1 
bankruptcy  be  fatisfied  under  the  cpmmilTion. 


{a)  fioc  if  the  contingency  happens  before  the  bankrnpt't  eftate  be  fsllf 
diilriboted,  fuch  creditor  ihall  come  in  fro  rata.     Vide  poU.  497-.     Ex  j 


M 


Bays  verjiis  Bird*  Cafe  125* 

Lord  Chinodkr 

R.  2oifcIj  late  of  Odxbaoi  in  the  county  of  Hanis  dc-   '^"**' 

^  ^    •  sEq.Ca.ilk. 

ceafcd,  by  dt^cd  of  fcttlement  in  1702,  created  a  term   746.  pi. «. 

of  500  years  in  the  manor  of  Odyham^  and  the  waftes  and  of  UiJd^demifeA 

commons'  there,  la  truftees  the  defendants  Fieldy  Jervotfi  and  *^«  prcmiflVt 

Redyardy  in  truft  to  pay  debts,  and  for  a  charity,  upon  which  aad  O.  for  co* 

premiflTes  tliere  was  great  quantity  of  timber  growing,  and  the  ^^J^^tn!^ 

term  was  not  without  impeachment  of  wafte.  ^or  a  diarkys 

9- one  of  the 
tmftefi  beiig  in  pofTeffion,  and  as  a  receiver  appointed  by  tlft  court,  cvtt  iowB  loool.  worth  «f 
timber^  D.  one  of  the  other  truftees  confenting;  B.  the  truflee  for  the  charity  or  at  reeeivei^ 
•ught  not  to  tjke  advantage  of  his  having  poOellion,  withour  which  he  eoojd  not  cot  dowo  tbe 
tiflliber,  yet  the  timber  mu/l  be  valued  according  to  what  it  would  he  voitll  «t  the  end  «f  the  final 
•f  500  jcaij. 

Upon  Zom/fs  death  the  reverfion  defccnded  to  his  heir,  • 

who  fold  the  reverfion  and  inheritance  to  FieU  one  of  the 
triiflees  of  the  term,  who  was  alfo  appointed  receiver  of  tlie 
eftate  by  the  court. 

jFi>A/  cut  down  from  the  waftes  and  commons  of  the  pre* 
mifles  above  1 800/.  worth  of  timber^  but  left  fufficient  for 
repairs  and  botes  for  tlie  tenants. 

The  queftion  was,  whether  the  defendant  Field  (hould     f  ogS  1 
make  any,  and  what  fatisfaftion  to  tlie  truft  for  the  timber 
which  he  had  cut  down  ? 

Otj.  For  the  charity :  The'  the  timber  was  part  of  the  in- 
heritance, and  Fic/d  was  owner  of  the  inheritance,  yet  if  he 
bad  not  been  a  truftcc  of  the  term  nor  receiver  of  tlie  eftate, 

he 


tiMlitJMCht- 
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BAtt  «i  he  c6uld  not  h^e  juftiited  entfing  upon  the  premifles  during 

*  iL  iJ*  ^  ^^™*  ^  ^^^  do^  any  timber ;  and  it  was  cortiparcd  to  a 
ttim^acha-  copybold,  where^  tho'  the  right  (6  the  timber  be  in  the  lord*, 
«J2[J»*y*^^  yet  cannot  the  lord  enter  to  cut  it  down  ;  and  tho'  the  timber 
tba  rcverfioo  in  if  blown  down  #ouId  belong  to  the  lord,'  or  to  the  owner  of 
M  c«t  i^  ^  inheritance,  yet  thii  would  be  the  z(k  of  God ;  but  the 
tht  dmbcr»  If  lord  or  reverfioner  cannot  by  his  own  zGt  entitle  himfelf  to  the 

IktMfM-  timber,  which  in  the  prefent  cafe  ddght  to  be  eftimated  ac- 
cording tt>  the  rate  and  value  it  would  yield  at  the  oid  of  the 
term  of  500  years^  at  which  tiitie,  if  ftanding,  it  would  how- 
ever be  decayed  and  rotten  and  of  little  value  i  aiid  tho'  the 
defendant  FUid  was  a  trudee,  he  ought  not  to  make  ufe  of  that 
pofleOion  to  the  prejiidice  of  tlie  tfuft,  much  lefs  make  an  il! 
ufe  of  the  poflefiion  he  had  as  receiver,  that  being  to  bo  looked 
upon  as  the  hand  of  the  court,  and  therefore  the  court  ought 
to  make  him  pay  as  much  as  it  would  have  been  worth  his 
iRrhile  to  have  given  the  other  truilees  for  their  leave,  if  it  had 
been  afked  for  the  cutting  down  this  timber,  which  ought  (it 
>  •    .  Was  (aid)  to  be  half,  and  that  it  would  be  very  well  worth  the 

defendant  /TrVATs  while  to  give  half  for  fuch  licence,  in  regard 
whatever  he  got  thereby  was  clear  gain,  and  the  termors  had  4 
fpecial  property  in  the  trees,  as  to  the  maift  and  fhaide.  ( i } 

,r  2PP  1  Upon  this  it  Mras  proved  by  FieiJ,  that  Redyardy  another  of 

the  tniftees^  gave  him  leave  to  cut  down  die  timber  \  and  as 
to  the  termor's  property  of  the  maft  and  fliades,  it  would 

•  hardly  fatisfy  the  charity  to  have  an  iffue  to  try  the  value  of 
the  maft  or  (hade  during  the  term. 

That  during  the  terni,  and  before  the  end  thereof,  it  wa# 
likely  by  fome  tempeft  or  accident  the  trees  might  be  blown 
down,  and  then  Field  would  be  entitled  thereto  ^  alfo  that 
tliis  being  a  common  or  wafte,  (and  not  inclofufes)  the  jury 
would  give  but  little  damages  for  the  leflbr's  entring  upon 
the  land  and  cutting  the  timber* 

Lord  Chancellor  t  It  is  plain  that  Field  z$  the  plirchafer  of  the 
reverfion  could  not  enter  upon  the  premifles  to  cut  down  th# 


(0  Vide  BrmicJk  t.  mn/ild,  pofl.  3  Vol.  367. 

timber; 
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timber;  and  as  to  Rtdyard  the  co-truftca's  affcnt  to  the  cut-  ^^y^^* 
ting  down  of  the  timber  it  was  a  breach  of  truft  ill  him,  of 
whidi  the  defendant  Field  ought  not  to  uke  anjr  adYantage^ 
fo  diat  fomething  ought  to  be  paid  to  the  charity  or  truit  for 
their  kave. 

And  on  his  Lordflup's  prop^fing  aac/.  both  parties  agreed 
thereto,  and  fo  the  matter  was  compromifed.  (i) 

Another  point  arofe  in  this  cafe,  which  was,  that  the  faid 
Mr,  Zoitch  by  his  deed  in  1702.  granted  his  hundred  and  ma- 
nor of  Odybam  in  Ham^re^  and  his  manor  of  JVoktng  in 
Surry^  and  all  his  manors,  lands  and  premifles  in  Odjham  and 
Wok'uig  aforefaid.    Whereupon, 

The  qoeftion  was,  whether  the  grantor's  manor  oi  Hart"   w^pafietVy 
lenw^  which  was  uithin  the  hundred  of  Orfy&iw,  but  not  J,^)*^"^""* 
within  the  manor  of  Odyham  or  tyokittg^  (bould  pafg  by  this 
deed  ?  and  after  debate, 

Lord  Chancellor :  An  hundred  is  only  a  franchife  confid-       r  ^  o  1 

ing  of  a  court  called  the  hundred  court,  and  probably  has  the  One  feifed  m 

return  of  writs,  and  by  fuch  grant  the  franchifc  pafli'S,  but  J" j',*3  ^f "" 

not  all  the  teftator*s  lands  within  that  franchife  j   wherefore  *«»<*•  >«  th« 

by  the  word  [hundred]  the  manor  of  HariUrow  not  being  the h^niSd^ 

named  in  the  grant,  does  not  pafs,  and  the  rather  in  regard  !wi*Cf'*l?^^ 

I  heard  it  faid  and  offered  to  be  made  out,  that  the  manor  of  Mia  not  th^ 

Hartlerow  and  the  hundred  and  manor  of  Odyham  came  to  huodri.^^ 
Mr.  Touch's  family  by  different  purchafes,  and  at  difierent 
times}  but  where  Mr.  Zouch  grants  his  hundred  and  manor 


(i)  It  ieems  from  Reg.  Lib.  A.  from  this  order  (as  well  as  the  other 

1726.  fol.  111.  that  on  hearing  an  ex-  order  reported  above)  was  brought  in 

oeption  to  the  Mailer's  report,  as  to  the  Houfe  of  Lords,  which  came  on  to 

certain  aUowanccs  made  to  FleU  for  be  heard  the  5th  of  Feb.  1 730.  by  the 

repairsdooe  to  the  trull- eftate  amount-  name  of  Jerimfe  v.  Fields   when  the 

ing  to  between  400/.  or  500/.  and  the  fum  of  742/.  12/.  was  ordered  to  be 

fpecial  matter  of  the  report  refpeding  paid  by  FUld  to  the  charity,  as  a  fatii* 

the  cutting  the  timber  coming  on  to  fadion  for  cutting  down  the  timber, 

be  heard  at  the  fame  time,  //VA/ £/f<r/^  which    fum   of   742/.    12/.    together 

u  allow  the  fuin  of  200/.  for  the  tim-  with  the  200/.  before  allowed,  was  ex* 

ber,  ttfhereupw  the  exception  was  al-  adlly  half  the  clear  money  for  which 

lowed  as  to  the  fum  of  200/.  and  over-  the  timber  was  fglu.     Primed  cafe  in 

ruled  as  to  the  reft.     But  an  ap^^cal  Dom  Proc. 

•f 
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BATt  «h  of  Odjham^  and  his  manor  of  fFoking^  and  all  hU  rtianorSf 


Bui». 


lands  and  tenements  in  Odyham  and  Woking  aforefaid,  the 
words  [Odyham  aforefaid]  muft  have  reference  to,  and  intend 
the  hundred  of  Oifybam^  efpecially  as  the  grant  is  of  all  the 
grantor^  manors  and.  lands  in  Odyham  aforefaid^  fo  that  tho^ 
diere  may  be  a  manor  within  a  manor,  yet  it  is  not  likely  that 
Hartlerow  manor  (hould  be  a  manor  within  the  manor  of 
Odyham,  nor  is  it  pretended  fo  to  be,  neither  does  it  vippczr 
that  Odyham  is  mendooed  as  a  vill  in  the  deed,  but  only  as  aa 
hundred  and  manor. 

But  it  being  obfenred,  that  JFoiing  was  named  as  well  as 
Odyham  \  whcreus  lybking  eould  not  be  intended  as  an  hun- 
dred, but  rather  as  a  vill,  and  fo  muft  Odyham  when  coupled 
together. 

Lord  Chanceilor:  Then  let  this  be  tried  in  a  feigned  iflue 
at  the  next  aflizes  for  Hants^  whether  comprifed  or  not  com- 
prifed  within  this  grant  of  1 702 ;  and  let  Mr.  Field  be  de- 
fendanty  and  the  reft  of  the  truftees  plaintiffs,  and  let  the 
deed  be  admitted  to  have  been  executed  by  Zouch,  and  that 
liouch  was  at  that  time  fcifed  of  lands  in  Hartleroto* 


D  £ 
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[  401  ] 


Sir  John  Napier  wrfus  Lady  Eflingham.       ^^^^  ^26* 


^  IR  John  Napier  nephew  and  heir  oi Sit Theophilus Napier 
'  the  firft  hufband  of  the  defendant  Lady  Effingham^  (who 
ter  the  death  of  Sir  Theophilus  married  and  furvived  Lord 
ffingham)hxo\x^X.  his  bill  againft  the  IolAj Effingham  {inter aP) 
>  be  relieved  againft  a  conveyance  gained  unduly  by  Lady 
Iffingham  from  her  firft  hun)and  SivTheophilus  Napier^  where- 
7  he  fettled  divers  lands  lying  in  the  middle  of  his  eftate^  and 
^ewife  the  manor  of  Shitlington,  a  manor  that  had  been  long 
A  the  family,  of  which  there  are  about  200  tenants,  and  this 
^^OT  named  in  the  middle  of  the  parcels,  amounting  in  the 
•^olc  to  above  600/.  per  annum  \  whereas  the  defendant  by 
^  anfwer  admitted,  that  the  lands  agreed  by  Sir  Theophilus  to 
^  fettled  were  not  above  400  /.  per  annum. 

And  the  defendant  Lady  Effingham  preferred  her  crofs  bill 
^er  al*)  to  eftablifti  this  fettlement. 

Lord  Chancellor  Parker  (among  other  things)  referred  this 
atter  to  be  ftated  by  the  Mafter ;  and  afterwards  the  plain- 
F  Sir  John  Napier^  an  infant,  exhibited  his  petition  to  his 
irdftiip  for  leave  to  bring  a  new  bill,  fliewing  that  his  caufe 
d  been  mifmanaged  by  his  former  folicitor,  and  making  out 
*  fame  by  affidavits,  upon  which  tlie  court  gave  leave  to 
ing  fuch  new  bill. 

But  the  defendant  Jj^dy  Effingham  appealing  from  this  order 
the  Houfe  of  Lords,  (he  was  let  into  the  poflcffion  of  the 
emiiTes,  but  leave  was  given  the  plaintiff  to  (hew  caufe  with- 
i  fix  months  after  he  fhould  come  of  age  ( i). 


Lord  ChtDcelioff 
King. 

Mafter  of  th« 
RoUi. 

Upon  a  decree 
»gainft  an  in- 
fant, anleft 
caufe  within  iix 
montht  after 
he  comet  to  agCf 
the  infaot  may 
anfvrer,  make 
a  defence,  and 
examine  wic- 
neflet  anew. 


[  402  J* 


You  11, 


(1)  3Bro.  P.  C,  I. 
Y 


And 
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KAfiit  «w  And  now  Sir  John  Napier  petitioning  the  court  that  1» 

■AM.  might  have  leave  to  amend  his  original  bill,  or  be  allowed  t 

bring  a  new  or  fupplemental  bill  as  he  (bould  be  advifed,  an^ 
alfo  to  amend  his  anfwer  to  tlie  crofs  bill ; 

Lord  Chancellor  called  to  his  afliftance  the  Mafler  of  the  Rolh 
and  after  hearing  counfel  on  both  fides,  this  day  the  opinio 
of  the  court  was  delivered. 

As  to  what  is  prayed  concerning  amending  the  original  bil 
there  does  not  appear  to  be  any  precedent  in  this  court  of  a 
amendment  to  a  bill  in  a  part  whereki  it  has  been  difmiS: 
upon  the  merits. 

The  plaintiff  Sir  John  Napier^  now  he  is  of  age,  ought  ' 
be  well  advifed  how  he  goes  on  in  this  caufe,  as  it  is  infifted 
the  bar  that  there  was  a  particular  given  in  by  Sir  Threphid 
for  inftrufting  counfel  to  draw  the  fettlement  in  queftia 
which  comprifed  this  manor  of  Shitlhtgton. 

C  4*^3  ]  ^^^  ^^  ^^  ^'^^  prcfent  queftion  concerning  the  manner 

which  the  plaintiff  ought  to  fliew  caufe,  end  bring  this  roatt> 
before  the  court,  it  is  not  to  be  imagined  that  Sir  John  is  tic 
up  to  the  former,  proceedingij  only,  for  tliat  would  be  the  moi 
imperfect  relief  which  could  be  given. 

Therefore  this  caufe  is  to  be  confidered  as  if  there  had  been 
a  common  decree  againll  an  infant  relating  tolas  inheritance, 
with  a  «///  i\v/Jh  within  Cix  months  after  he  diould  come  of  age, 
in  which  cafe  it  would  be  plain  the  defendant  might  amend 
hib  atifwer. 

All  infant  defendants  by  their  anfwcrs  put  in  an  early  claim 
to  tlie  Ciire  and  protection  of  the  court  in  relation  to  their  right, 
and  ought  to  have  it,  forafmuch  as  they  are  fuppofed  unable  to 
take  care  of  themfelves;  which  arifcs  from  tlie  general  fupcr- 
intcr.dancy  this  court  has  over  infants  •,  all  decrees  againft 
them  give  fix  months  after  they  come  of  age,  to  fliew  caufc; 
and  therefore  Sir  John  Nnp'ier  m  die  prefent  cafe  ought  to 
have  leave  to  put  in  a  new  anfwer  ( i ). 


( I )  This  order  was  affirmed  on  appeal  to  the  Houfc  of  Lords,  3  Bro.  P.  C.  30  : 
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Ufter  of  the  Roils  faid,  he  looked  upon  this  a  mat-    Na>ii»  «, 
and  of  right,  believing  that  he  had  gi^anted  tb*        ^  ham. 
petition  ex parU  (i), 

e  confcquence  of  an  infant's  putting  in  a  new 
at  he  may  Examine  witnefles  a-nesfe  to  prove  his 
ch  fTiay  be  different  from  what  it  was  before. 

ounta':n  v.  Ca':n,  ante  voK  i.  504.     Benmt  v.  L«r,  2  Aik,  53I. 

*  Gardiner  n)er/us  Griffith*  Cafe  127. 

Lord  Chancellot 

L  Gardiner  the  plaintifPs  father,  being  poffeffcd         ^»«g- 

r  term  for  ninety-nine  years  df  the  advowfon  of  onry°b^mwt!* 

lade  a  mortc:affe  thereof  to  the  defendant  by  way  «•«'=<*  »«<*  ^e- 

:  of  the  term,  upon  condition  to  be  void  on  pay-  feemt  in  chit 

mortgage-money  and  intcreft  at  the  end  of  the  !f  ee^J"°'^ 

lere  was  a  covenant  in  the  mortgage-deed  that  feutycrpcciaDf 

Didance  of  the    chutch    the  mortgagee  Ihould  IgrMineni  be 

that  r  he  murtga* 
gee  ihall  prefenU 

ars  after  the  mortgagor  died*  r  #404  1 

mitted  by  Lord  Chancellor  and  by  the  counfel  on   One  mortgaget 
rat  if  there  be  a  mortgage  made  of  a  manor,  and   adTowfonap*?  *" 
appendant,  before  the   mortgage  is  foreclofed   pendant,  *nd  ihe 

"        .  n- cr       \  1  n     11    church  bccoiDCi 

Ttgagee  be  m  pofleflion)  yet  the  mortgagor  iliall  void,  mortgagee, 
:  church  becomes  void,  for  the  prcfcntation  is  to   I^'^'Iv^m'^**! 

*  non,  mall  not 

to  yield  no  profit,  and  confequently  cannot  be   (Jrcfcnt  10  tnc 

I       r     *    e    t\'  i-     1  church  till  thc 

r,  nor  go  towards  latisfadtion  of  the  mortgage ;   mortgagdt 
as  cited  Wood  and  Hlmhnan  vcrfus  Sir  nomas   ^of^^loied. 
alfo  Mr.  Serjeant  5elbf%  cafe  \a).  (ii)Scealfo 

»  Vcrn.  40  r. 
Dawling  J  a  Vcrn*  549.   A'tornej  G^nrral  v.  H&lketh  ;  and  Preced,  in  Ch^n.  |i* 

rlncipal  cafe  was  faid  to  differ,  nothing  being 
icre  but  thc  advowfon,  fo  that  thc  mortgagee 
D  other  fatlsfaclion  thim  by  providing  for  a  child, 
iend  oil  thc  advowfon's  becoming  void,  and  the 
It  ic  was  the  cxprefs  agreement  in  thc  mortgage- 
often  uii  thc  church  iliould  become  void  the  mort- 
prcfent,  wliich  exprcfs  agreement  would  be  jTood  [  405  ] 
:  of  a  ;nortgage  or'  a  manor  with  an  advowfon  ap- 
Y   2  pendant. 


'405 


Gardimks  V* 


Mortgagee  of  ao 
advowfon  pre- 
fentt ;   bill  by 
mortgagor  muft 
be  brooght 
within  hx 
snontht,  in  the 
iam''  manner  at 
a  quare  impedit* 
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pendant,  and  this  was  ftill  ftronger,  as  it  was  the  cafe  of  s 
pcrifliing  term,  where  every  prcfcntec  or  incumbent  wouk: 
have  an  eftate  for  life  in  the  church ;  to  which  the  court- 
though  it  gave  no  opinion,  yet  feemed  to  incline  (i). 

But  it  appearing,  that  this  bill  againft  the  mortgagee  anc 
his  prefentee  was  brought  fcven  months  after  inftitution,  Lore 
Chancellor  difmifTcd  the  bill,  declaring  that  as  a  quart  ini/nrJE. 
vras  confined  to  the  fix  months  after  die  death  of  the  laft  in 
cumbent,  fo  the  bill  feeking  to  compel  the  defendant  to  refign 
and  confequently  to  deprive  him  of  his  living,  ought  by  th. 
fame  reafon  to  be  limited  to  the  fame  time ;  and  the  rclieviim 
againft  tliis  would  be  (o  relieve  againft  an  zd  of  parliametk 
which  had  pun£iually  been  obferved  for  fome  hundreds  ^ 
years,  ever  fince  the  13th  of  Edward  i.  and  that  the  temf>4 
femejlre  ought  to  be  as  mucli  obferved  here  as  at  law,  in  r> 
gard  it  tended  to  the  peace  of  the  church  (2). 

Indeed,  had  a  quare  impedit  been  brought  witliin  the  f\ 
months,  and  the  bill  been  preferred  after  the  fix  mondis,  tia 
court  might,  on  a  proper  cafe,  give  direftions  in  aid  of  tli 
quare  impedit^  that  the  mortgage  fliould  not  be  given  in  evj. 
dcnce,  i^c.  but  here  there  was  no  quare  impedit  brought,  a/ici 
the  bill  came  out  of  time.     Wherefore 

Per  cur^y  cUfmifs  the  bill  as  to  that  part  which  fecks  to  com- 
pel the  defendant  to  rcfign  his  living  ;  but  let  the  plainriiT 
redeem  the  mortgage  on  payment  of  principal^  intcixifl  and 
cods  (3). 


(1)  Vide  Afr/fi^ryfif  V.    RoHv.'on,    3  ^^)  This  decree  was  afHrmed  on ap- 
Atk.  559.                                                     pea^  to  the  Hcufe  of  Lords,    Vide  J 

(2)  Jbotelcr  v.  Jllingicn,    3  Atk.  458.      Aik.  559. 


[    128   ] 

Cafe  123. 

Lord  Chmcelior 

Kino. 
A  wraels  ex- 
amined at  a 
cc  mmiiVnn 
fvvcaisrefl.^* 
ing  (Words,  )ft 
he  ou^hcnot  ta  pay  cwfts,  it  bting  the  commiirjonci"*  uuit  :o  take  dywn  fuch  depu£ttoo$. 


Anonymus. 

AWitnefs  examined  for  the  defendant  on  one  of  Aci^' 
terrogatorics  depofcd  fcveril  things  very  reficcling  upo^ 
— — ,  as  that  he  was  ;i  vc\r.tiou>  man,  and  a  ftirrer  up  <^^ 
fuitr.,  ^i.-.   for  which  the  witp.cA  w.is  ordered  to  pay  cofts. 


Arx^^ 
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^And  now  Mr.  Melmoth  fecondcd  by  the  Attorney  General     Akontmui. 

mo^ved  the  Lord  Chancellor  to  difcharge  that  order,  infifting  it  j 

W3LS  more  the  commiflioner's  fault,  who  upon  the  commiflion 

la    tlie  country,  took  thefe  depofitions,  than  the  witnefs's ;  for 

tk^  witnefs  might  be  an  ignorant  perfon,  and  not  know  what 

wsLS  proper  to  put  down  or  depofe  \  but  the  oommiiEoner  mud 

be  fuppofed  to  underftand  this,  and  therefore  if  an  anfwer  be 

reported  fcandakus  or  impertinentj  the  cofts  by  the  rule  of  the 

coxirt  are  to  lie  upon  the  counfel. 

Lord  Chancellor  :  I  find  the  commiflioners  on  both  fides  at- 
tended at  tlie  examination,  and  fince  it  was  the  commiflioner's 
fault  to  take  down  any  depofidon  that  was  fcandalous  or  im- 
pertinent, therefore  difcharge  the  order. 

J^//<rr^,  If  the  interrogatory  had  led  to  it  ?  for  it  feems  in 
^  principal  cafe  it  did  not,  it  being  the  laft  general  inter- 
»*%atory. 


Term;     Pafchse,  i/i/^ 


Cafe  129.  Ex  parte  Lefebvrc. 

Lord  Chaocellor 

1^»»0'  A  Gives  t  pTx>miflbry  note  payable  to  B.  or  order  for  200  /. 

116?'  ?.*i.^^'  *  ^^^^  received,  Bl  indorfcs  it  to  G  who  indorfes  it  over 

A-  gWct  a  pro-      to  P» 

IBtiTory  note  for 

^00 1.  payable  Co  B.  or  ordef,  B»  indorfes  it  to  C.  who  indorfin  it  to  D.  A.  B.  and  C.  become  banfei^ 

mptii  And  D.  receives  5  i.  in  the  pound  oti  a  dividend  made  by  the  aflignees  a^ainft  A.  D.  Hull  comer 

ia  at  a  creditor  fur  150 1.  only  out  of  B/ieffe^Sy  and  if  D.  paid  coatributiou-mooey  for  more  than 

IjoL  i(  ihfll  be  returned. 

A.  becoming  a  bankrupt,  a  commiflion  of  bankruptcy 
liTued  out  againfl:  him,  and  Z).  comes  in  as  a  creditor,  and 
pays  his  contributiourmoney  as  claiming  a  debt  of  200  A  and 
proves  the  debt. 

Then  B.  becomes  a  bankrupt,  and  a  commiflion  being 
taken  out  againfl  him,  Z).  in  like  manner  as  before,  pays  his 
contribution  to  this  commiflion  as  for  the  whole  debt  of  20o/» 
and  proves  it. 

Afterwards  C.  the  laft  indorfer  becomes  a  bankrupt,  and 
on  a  commiflion  taken  out  againft  him,  /J.  (as  before)  pays 
his  contribution -money  as  for  the  whole  debt  of  20a  A  and 
proves  the  fame. 

The  aflignees  undei"  the  commiflion  of  bankruptcy  againfl: 
Au  the  firft  bankrupt  pay  a  dividend  to  D.  after  the  rate  of 
r  j|o8  j  5/.  in  the  pound  out  of  -^'s  eftate,  and  then  the  aflignees  in 
the  commiflion  of  bankruptcy  againft  B.  propofc  to  make  « 
dividend  out  of  5.'s  eflate,  but  refufe  to  pay  D^^  dividend  as 
a  creditor  for  the  whole  200  /.  but  only  for  the  150  /.  50  /.  of 
tlic  200  /.  being  paid  off  by  the  dividend  made  out  of  A.  the  - 
firft  bankrupt's  eftate. 

Upon  this  /).  petitioned  the  Lord  Chancellor^  and  inufted, 
that  as  the  commiflioners  in  the  commifl'ion  againft  J?,  took 
/)*'s  (cpntribution-money,  as  of  die  whole  debt  of  200  /.  fo  they 

ought 
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€)Ught  to  allow  Z).  a  dividend  for  the  fame  ;  and  cfpeclally  in      ^*  p"/^ 
Tcgard  all  the  dividends  which  were  like  to  come  to  him  out 
of  the  cftatcs  of  the  three  bankrupts,  would  not  be  near  fulE- 

cient  to  pay  his  jull  debt ;  and  that  as  to  D. the  firft 

<lrawer  and  the  two  indorfors  were  equally  his  debtors  for  the 
whole  i  wherefore  it  was  prayed,  that  Z).  the  petitioner  ftiould 
hlive  his  dividend  out  of  the  eftate  of  B.  the  bankrupt  for  his 
full  debt  of  200  /.  and  not  as  reduced  to  150/.  by  his  having 
received  the  dividend  of  5  /•  in  tlie  pound  out  of  the  cftate 
of^. 

Lord  Chancellor  :  The  5  J.  in  the  pound  which  the  petitioner 
Z).  has  rtceivcd  upon  the  dividend  out  of  the  eftate  of  A.  muR, 
be  taken  to  reduce  and  lefTen  the  debt  due  to  the  petitioner 
upon  this  note  ;  for  as  5  /.  in  the  pound  is  paid  in  part  of  the 
debt,  by  neccflary  confcquence   fo  much  lefs  of  the  debt  re- 
mains due,  and  therefore  the  petitioner  mud  take  a  dividend 
as  for  a  debt  of  150/.  only  unpaid  upon  the  note;  butirith 
regard  to  fo  much  of  the  contribution-money  as  the  petitioner 
D-  paid  to  the  affignees  in  the  commiiFion  of  bankruptcy /tifd 
out  againft  B.  the  firft  indorfor  beyond  the  debt  of  ijo/.  re- 
maining due  on  the  iuid  note,  let  that  be  refunded  (ij. 

( I )  But  the  rule  now  is  that  the  ere.  cominiffion  JDOrrr&an  whn  remftin:  due 

ditor    (hall  rctcive  his  dividend  upon  at  ibe  timttf  skpn/mc^e.     Cco'n- v. 

ihtr  ':j/?oh-  di:ht  /rsi-n/  under  each  com-  ^05^A   I  AtL  J«i    Ex  p^rie  W  ij. 

nulTion  (Dut  nnr  ini>rc  than  20  s.  in  the  man^  3  Vex,ilj,v^i  A?k.  jcq.  S.  C. 

pound  :!it()gc:iicr,  although  he  ihall  not  ec  vide£iftf»J^Wri^,  ante,  Jfg. 
be  at  libeny  to  provtr  under  any  one 

Leg  ver/us  Turnbott  CaJc  15c. 


A  Copyholder  in  fee  by  will  chaijB  SAaA  n'th  pay.    ^"y'" 
mcnt  of  his  debts  ;    the  landslfaifi^  but  the    €r]!    .'J. 
heir  pf  the  tcftator  was  an  infant,  wliBlmSaBtimJ.  .'*  ';.J:l^'^ 


f  Mnncnt  of  his  debtf,  the  Undi  btiBgitHivM^^'i'Viii?  Jr,  c^  ,j  ^         '.^  ^ 

I  tMlr  WJI 10  hjw  their  dcbti  pjid  mtifmm^f^-^ i  ''•*  n  .,  ^  , j-ii  *» 

■   '     :  bcins  in  Scoilutf  rti,ttrf*« « ia^i.    Tj.c  irn^-it  "-  '  **' 
'  k«hy  «  neumitMmkmn^ti, 


tkilBwiich  ilij  L  ir  ./- 


De  Terou  PafchaB 


'/-i 


[  410  ] 


Whereupon  Mr.  Solicitor  General  Talbot  moved,  tbat  the 
plaintiff  might  have  the  like  procefs  againft  the  defendant  the 
infant  as  if  he  were  of  age,  or  elfe  that  the  court  would  ap- 
point a  receiver  of  the  cftate  in  queftion ;  for  that  as  the  de- 
fendant the  infant  enjoyed  fuch  eftate  by  the  prote£lion  of  the 
laws  of  England^  fo  the  fame  ought  to  be  fubjedl  to  the  laws  of 
Engiani'j  and  if  the  court  fliould  not  make  fomc  order  in  this 
cafe  for  the  relief  of  the  plaintiff,  there  would  be  a  failure  of 
juftice,  fmcc  tlie  defendant  being  an  infant,  the  procefs  after 
an  attachment  was  for  a  meffengcr  to  bring  up  tlie  body  to 
anfwer,  which  could  not  be  in  this  cafe,  in  regard  the  defend- 
ant the  infant  was  in  Scotland  \  but  if  he  were  of  age,  the  plain- 
tiff might  proceed  to  a  fequeftration  of  the  land  in  queftioni 
and  by  tliat  means  have  a  remedy. 

Lord  Chancellor  .  Tlie  court  ought  to  lend  its  afliftance  in 
this  cafe,  in  order  to  prevent  a  failure  of  juflice  \  and  if  the  de- 
fendant will  not  anfwer,  the  lands  being  in  England^  I  will 
flop  the  rents  in  the  tenant's  hands ;  but  let  the  defendant 
anfwer  by  the  fecond  feal  after  term,  or  fhew  caufe  why  pro- 
cefs fhould  not  iflue  againft  him  as  if  he  was  of  full  age^  or 
why  a  receiver  fhould  not  be  appointed  of  the  prcmifTeSt 


Sir  Robert  Davers  verfus  Davers, 

IN  the  proofs  of  this  caufe  the  plaiiuilThad  proved  a  certaiii 
deed,  an;l  tlie  defendant  on  petition  to  the  Mnjhr  of  the 
Rolls  got  an  order  for  leave  to  infpecl:  tlic  deeicl,  becaufe  (as 
was  faid  by  Mr,  Solicitor  General y  in  fupport  of  the  order)  the 
depofition  of  the  witnefs  referring  to  the  deed  madg  the  famCi 
part  of  the  depofition. 


afe  131. 

>t6  Chancellor 

INC. 

Str.  764. 
Eq.Ci.Ab. 

'S-  P^  3- 

n  order  made 

the  Roils, 

at  the  de- 

ndant  might 

fpeA  a  deed 

oved  in  the 

life  and  referred  to  by  the  depofition  t%  being  part  thereof,  difch a rged  by  Lord  Chancellor,  for  that 

(  defendant  bciore  hearing  is  not  to  Ut  the  ihength  of  the  caufe,,  or  an)  deed  10  pick  hol^-s  io  it. 


Mr,  Lutwyckc  moved  to  difcharge  this  order,  for  that  the 
other  fide  can  have  no  right  to  fee  the  llrength  of  my  caufe,  or 
the  evidence  of  my  title  before  the  hearing  ;  and  if  this  were 
to  be  granted,  fuch  motions  would  be  made  every  day,  fince  it 
would  be  every  one's  curiofity  to  try  to  pick  holes  in  the  deed 
or  fettlcmcnt  by  which  he  is  difmheritcd,  and  no  fuch  ©rde'r  in 
tJj^  like  cafe  was  ever  yet  made, 

Wliich 
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Which  Lord  Chancellor  thought  very  reafonable,  and  there-  Davih  ^^ 
ixiitt,  difcharged  the  order.  ( i ) 

r  I  -  ... - ,  ■     ■ 

(1)  Vide  Hodfin  v.  Earl  of  l/Vanington^  poft.  3  vol.  35. 

Ex  parte  Manning.  M^ftllf  ^ 

Rolls. 

AN  eftate,  which  was  the  rcverflon  of  an  houfe  in  Norths  aEq.Ca.  Ak 

ampton  expedtant  on  a  life,  was  decreed  to  be  fold  to  ^  rewfionex- 

thc  beft  pnrcfaafer  5  J.  S.  was  reported  ♦  the  beft  purchafer,  ^"i  •^.J*. 

and  that  report  abfolutely  confirmed  the  ift  of  January  1 724.  ^ecraed  to  be 

but  the  conveyance  of  the  reverfion  was  not  executed  to  the  fif^i^tjie  bST* 

purchafer  until  1 726.  two  months  before  which,  the  purchafer  p^Mchtfcr,  and 

was  ordered  to  bring  his  purchafe-money  into  the  bank,  and  abfolute*^!  Jan. 

about  that  time  the  life  fell  in,  fo  that  the  purchafc  proving  >7>4'  <>»  the 

a  beneficial  one,  it  was  now  petitioned,  that  the  purchafer  17x6.  B.  it  or. 

fliould  pay  intereft  for  his  purchafe-money  from  the  ift  of  hu^ooeylnto 

January  1724,  which  was  the  time  he  was  abfolutely  con-  J^***""^*  ^ 

firmed  the  beft  purchafer.  the  iii«  had 

dropc  the  nett 
d»7  after  the  report  of   B.*f  being  the  beft  purchafer  mede  abfelate,  the  parthafe  moft  have  ftood  | 
#nd  at  from  that  time  the  life  was  wearing,  fo  from  that  time  the  purchafer  ought  topaj  inteieft. 

Mafter  of  the  Rolls:  From  that  time  the  purchafer  was  fure  £  •41 1  3 
of  his  title  and  of  his  purchafe,  tho'  the  tenant  for  life  had  died 
the  next  day,  and  from  that  time  the  life  was  wearing,  which 
is  equivalent  to  the  taking  of  the  profits,  and  in  cafe  the  pur- 
chafer had  taken  the  profirs,  he  muft  certainly  have  paid  in- 
tereft ;  alfo  from  the  time  of  the  report  confirmed  abfolutely, 
the  eftate  is  bound,  and  the  party  who  was  to  convey  is  be- 
come but  a  truftee  for  the  purchafer,  who  ought  to  have  the 
money  ready. 

And  as  it  does  not  appear  that  the  purchafer  from  that  time 
kept  the  money  dead  by  him,  fo  he  ought  to  have  no  advantage 
of  the  ufe  or  intereft  thereof,  which  feems  to  belong  to  the 
feller,  or  to  thofe  trufts  for  which  the  eftate  was  to  be  fold* 

Therefore  let  the  purchafer  pay  intereft  from  the  time  of  his 
being  confirmed  abfolutely  the  beft  purchafer  to  the  time  of  his 
bringing  the  money  into  the  bank  (i). 


(i)  Vide  Doty  v.  Baikry  2  Atk.  489.    Bloumr.  Blomd^  3  Atk.  636. 
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Deg  verfus  Dcg. 

jceM^  (0//  an  Apped  from  a  Decree  at,  the  RM») 

•  ^^        A    ^^^  ^'^^  brouglu  by  the  creditors  of  Simon  Deg  tlie  dc- 

'*f*       XjL  fencbnt's  father  (ibme  of  wluch  were  bond-creditors 

and  forue  fimplc- contract:  creditors) 'for  the  payment  of  their 

debu  out  of  a  perfonal  eftate,  and  out  of  a  truft-efiate  created 

by  tlie  will  of  Simon  Deg  for  tlial  purpofe. 

On  the  marriage  of  the  faid  Sinton  Deg  with  Silena  Williams^ 
Sir  Simon  Deg  the  grandfather  of  Simon  Deg  did  by  deed  of 
fettlemcnt  in  i6(>5-  fettle  lands  in  Derby/hire  and  Staffordjhire 
to  the  ufe  of  Simon  Deg  for  life,  remainder  to  Silena  his  wife 
for  her  life,  remainder  to  the  firll  and  every  other  fon  of 
that  marriage  in  tail  male  focceflively,  with  divers  remainders 
over,  remainder  in  fee  to  one  Deg  a  relation,  with  a  covenant 
in  the  fettlemcnt,  that  350c/.  being  the  wife^s  fortune,  (hould 
be  laid  out  in  a  purchafe  of  lands  in  fee-fimple,  in  the  names 
of  trudees,  and  fettled  to  the  fame  ufes* 

r^j^]  In  1722.    Silena  the  wife  dies,  leaving  three  fons  by  thit 

marriage,  the  defendant  Sitnon  Deg^  Willtam  and  John. 

Stffjsn  Dcg  laid  out  3000/.  part  of  his  wife's  portion  of 
3500/.  in  the  purchafe  of  lands,  and  buys  them  in  his  own 
name. 

Afterwards  Simon  Dcg  marries  the  phintifF  Jane  his  fecond 
v'ife,  with  whom  he  has  2000/.  portion,  and  covenants  to 
add  2000  /.  to  her  2000  /.  and  to  raife  a  further  fum  of 
40c o  /.  by  200  L  per  anntwty  and  to  lay  the  fame  all  out  iu 
lands,  to  be  fettled  to  the  ufe  of  himfclf  and  his  wife  Jane  for 
their  lives,  with  remainder  to  ihci;*  cliikircn. 

But 


[414] 
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But  during  his  firft  marriage,  by  indentures  of  Icafe  and  te-  ^i^^* 
a^Ce  dated  the  ift  and  2d  of  Feb.  1705.  reciting  the  covenant 
X-  laying  out  the  3500/.  in  the  purchafe  of  lands  and  fettling. 
tarn  in  the  fame  manner  as  the  faid  lands  were  fettled  upon 
t/r/w's  marriage,  and  reciting  further,  that  this  3500/.  had 
«en  all  received  by  Simon  Deg  the  defendant's  father,  and 
ilCo  that  lands  in  Derby^  together  with  lands  in  MapUton^ 
tiad  been  purchafed  with  part  of  this  truft-money,  and  that 
there  was  a  defe£l  in  the  faid  fettlement  made  upon  the  faid 
Silina*s  marriage,  in  that  there  was  no  provifion  made  foe 
younger  fons  of  that  marriage  ;  therefore  Simon  Deg,  for  fup* 
plying  that  defe£i,  and  in  purfuance  of  the  truft,  conveyed  the 
'*nda  in  Deriji/hire  and  Alapleton  to  truftees,  to  the  ufe  of 
toisi»/i  Deg  the  defendant's  father  for  life,  remainder  to  the 
Taid  truftees  for  1000  years,  in  truft  for  raidng  fuch  fums  fqr 
He  benefit  of  the  two  younger  fons  by  SiUna  (not  exceeding 
•^  the  whole  40Q0/.)  as  the  faid  Simon  Deg  the  defendant's 
^ther  fiiould  appoint,  remainder  to  the  firft,  tsfc.  fon  of  the 
'^d  Simon  Deg  by  the  faid  Silena  in  tail  male,  remainder  to 
the  firft,  (jfr.  fun  of  the  faid  Simon  Deg  by  any  wife  in  tail 
male,  remainder  over  to  the  fame  ufes  as  were  limited  in  the 
deed  of  fettlement  made  upon  the  faid  Silena*s  marriage,  with 
a  power  of  revocation  referved  to  the  faid  Simon  Deg  (tbf 
defendant's  father)  by  any  inftrument  in  writing  attefted  bf 
two  or  more  credible  witneflcs. 

17  June  1715.  Simon  Deg  makes  his  wiil  attefted  by  thrco 
Butnenes,  and  therein  by  cxprefs  woids  devifes  his  lands  in 
itaffird/hire  and  all  his  lands  in  Derby,  and  elfewhere  in  the 
county  of  Derby^  and  tlie  equity  of.  redemption  thereof,  and 
ril  his  perfonal  cftate  to  truftees,  (v/z.)  Lord  Macclesfield  and 

Poole  cfq;  and  to  their  heirs,  executors  and  admini- 

Urators,  in  truft  that  they  fhould  fell  all  thefe  devifcd  premif^ 
Pes,  and  thereby,  together  with  his  perfonal  eftate,  pay  all  his 
iebts,  and  the  furplus  to  be  applied  as  by  will^  leaving  the 
ruftees  executors. 

Soon  after  the  teftator  Simon  Deg  dies,  leaving  three  fons  by 
lis  fecond  wife,  being  indebted  8000/.  and  upwards  by  mar- 
•lage  articles  (which  is  a  debt  by  (tf)  fpecialty)  and  jro/.  by    /  n  y-| 
limplc  conttadi,  and  233  lA  for  rents  and  pjofits  received  by   Beofonverfui 


I  Simon 


Benrua. 


DXG. 
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Simon  Dcg  after  his  firft  wife's  death,  from  an  eftate  that  up- 
on tlie  death  of  his  faid  firft  wife  did  belong  to  the  defendant 
Simon  Deg  his  eldcft  fon. 

And  upon  this  cafe  the  fevcral  following  points  arcfc,  and 
were  determined. 


{*>  SfePreced. 
in  Cban.  84. 
Kirk  V.  Webb, 
ami  168.  Hal- 
coctv.  Markant. 
Money  hai  no 
eMr-mark,  ar.d 
if  invcArd  in 
land  or  otber 
fhiagi  it  can- 


i^,  That  tho'  money  had  no  {a)  ear-mark,  infomuch  that 
if  a  receiver  of  rents  fhculd  lay  out  all  the  money  in  tlic  pur- 
chafe  of  land,  or  if  an  executor  *  fliould  realize  all  his  teftator's 
aflets,  and  afterwards  viie  infolvent,  yet  a  court  of  equity  can- 
not charge  ( i )  or  follow  the  land :  neverthelefs  in  the  prcfent 
cafe,  where  the  defendant's  father  &mon  Deg  by  his  deed  haid 
act  be  purfued  |  Owned  the  receipt  of  the  nv)ney,  and  that  he  had  laid  out  the 
leopfrn  of  rents,  ^^^^  *"  ^*^  purchafc  of  lands  in  Derhj^  and  Mapleton^  this  was 
•r  if  an  executor  rcfolved  to  amount  to  a  declaration  of  truA,  and  to  raifc  a 
oat  the  rents        fpccific  lien  upou  thofe  cftatcs*  (2) 

or  tbe  aflett  in  a 

p«rcha(e  of  lands  in  fee,  and  dies  inrdvent,  the  purchafe  will  not  be  liable ;  but  where  A.  receivtt 
•  rum  of  nftoney,  which  he  covenants  to  lay  out  in  land  to  be  frttlrd  to  cerain  ufet,  and  afttrwarda 
pufchjfet  an  eftare  which  he  does  no'  fettle,  but  does  by  writing  own  that  this  purchaiie  was  made 
with  the  troft  money,  this  binds  the  efta:f,  and  is  a  declaration  of  tiuft. 

f*4'SJ 
If  one  has  made        And  tho'  it  was  made  a  queftion  at  the  former  hearings 

foriift  of  "ands  whctlier  the  will  of  Sinion  Deg  the  father  devifing  all  his  lands 
in  Dalej  w.th  a     j^  Dgrbv  and  elfewhcre  in  the  county  of  Derby  to  truftecs  for 

pqwer  by  any  •'  '  ,     "^ 

wririnf ,  &c.  Co  the  payment  of  his  debts,  (the  teilator  having  no  other  lands 
•fw^'aiidllmit  ^^^^  tJia»  the  lands  in  quellion)  did  not  amount  to  a  revoca- 
jiew  one^,  and  tion  of  the  fettlement  in  1 705.  fmce  the  will  devifed  the  fame 
w*li  deiifM  aU  '  lands  to  different  ufes,  and  the  circumftanccs  required  by  tlie 
his  lands  in  Oaie.  power  wcrc  obfcrrcd,  tho'  the  power  itfelf  was  (3)  not  men- 
ing  no  other  tioncd  ;  which  qucftion  was  referred  to  the  judges  of  the  com- 
mon pk  IS,  who  determined  that  the  will  operated  as  a  revo- 
cation; yet  it  was  now  held,  that  the  will  only  operated  as  a 
dcvifc  of  the  legal  tftate,  ftill  fubjecl  to  the  trufts  before  de- 
clared for  the  benefit  of  tlie  defendant  Simon  Deg  the  eldcft 


lands  in  Dale  ex- 
cepting tbefe, 
th«*y  fhall  pafs, 
if  the  will  be  dr- 
cum.'^anced  as 
the  power  re- 
quirts,  tho*  no 


mention  be  m^^t  of  the  power. 


(r)  But  the  Court  thought  other- 
wife  in  the  cafes  of  Bahjuy  v.  HamiU 
ioH,  Amb  414.  Ryal  v.  Ryal,  Amb, 
413.     Lane  \.  Digbtovy  Amb.  409. 

(2)  Where  a  raati  covenants  to  lay 
out  money  in  tbe  purchafe  of  land  to 
be  fettled,  and  afterwards  purchafes 
land,   but  does   not   fecilc  it,    yet   he 


fhall  be  prefumed  to  have  purcbafed 
with  intention  to  perform  his  covenant, 
and  the  land  purchafed  fhall  be  bound 
to  the  ufes  of  the  fettlement.  Lcch^ 
mere  v.  Lord  Crzr/i/Ir,  pod.  3  vol.  225, 
and  the  cafes  there  cited. 

(3)    Vide  Tonli-'in  v.  Digbtony  acte 
I  vol.  1^9. 

fon; 
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^^;  and  that  the  trufts  being  once  declared,  he  (the  father) 
^^'ukl  not  annex  a  power  of  revocation  to  it,  or  limit  a  term 
hereout  for  the  benefit  of  his  younger  fons  by  his  faid  firft 
^ife. 

idfy^  It  had  been  objefted,  with  regard  to  the  lands  not  af- 
^•CiEtcd  by  fcttlement,  that  the  devifc  being  to  the  executors 
md  their  heirs,  to  be  fold  for  payment  of  debts,  thcfe  lands 
according  to  the  cafes  in  i  Leo.  224.  Alexander  ytx{\x%  Lady 
^refljaniy  i  Lev.  224.  Deihlck  verfus  Cat-ravan^  i  Ro.  Ahr. 
^lO.  ptac.  6.  and  Hard.  Rep.  405.  Bemvell  and  Sa/ter  \ct[\xs 
Carrant)  were  legal  aflets,  and  confequcntly  the  debts  muft  be 
paid  in  a  courfe  of  adminiftratron ;  otherwife,  if  the  devife 
were  to  truftees  who  were  not  executors,  or  to  executors  and 
alfo  to  ( I )  a  third  perfon  a  ftranger,  in  either  of  which  cafes 
they  would  be  only  equitable  aflels ;  but  in  the  prefent  cafe 
the  devifed  prcmiffes  being  legal  aflets,  muft  be  adminiftrcd 
according  to  law,  and  confequcntly  fpecialty  debts  were  to 
have  the  preference  in  piiynicnt ;  to  which  at  the  firft  hearing 
the  Majier  of  the  Roils  feemed  not  to  agree,  in  regard  generally 
all  dcvifes  for  payment  of  debts  are  to  executors :  and  fee 
2  Fi^ni.  133.  accGrd\  (2) 


415 


Dfcv 
Dec. 
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If  a  dcf  ife  be  t« 
exccucort  of  a« 
equity  of  re- 
ddnptioa  telr* 
this  it  but  ea- 
table afTett,  and 
to  be  applied  to 
p«y  all  forti  of 
oreditorte^aaUy* 


(x)  Vide  Lord  Mnjham  v.  Harding^ 
Bunb.  759. 

(2)  Upon  the  principle  of //zw,  that 
whatever  came  to  the  hands  of  a  perfon 
in  the  charader  of  executor  or  by  realbn 
of  his  executorihip,  (hould  be  ajjets  in 
\iX%  hands  (according  to  the  cafes  in  Lev. 
Hard.  \^c.  cited  above)  the  generality 
of  the  old  cafes  determined  that  money 
arifing  by  fale  of  lands  devifed  to>  or 
fabjeded  to  the  power  of,  executors, 
to  fell  for  payment  of  debts  and 
legacies,  fhould  be  legal  a/Tets  in  their 
hands    (although   they   could   not    be 

char[^ed   with  the  value  of  the  lands 

before  fale).     Girling  v.    Lee,    I  Vern. 

65.   Hn-uckir  V,  Hv.cklnmi^  2  Vern.  106. 

tirsanjei  v.  Fo-u:elh  z  Vern.  248.     CW- 

fi'r^a  k  V  Smiths  Pre.  Cha.  I  27.     ^m».  . 

2  Vcni.  405.    BJckbam  v.  Fsttunant  Pre. 

Cha.    136.      iVidUi    V.  Mfa^er,  poll. 

55a.     Lord  Majham  w  Harding,  Bunb. 


3^9.  Blatch  V.  Jnider,  I  Atk.  420. 
Yet  /ome  of  the  old  cafes,  confidering 
the  devifee,  k!fc,  in  the  double  charac- 
ter of  truftee  and  executor,  preferred 
x\it  former^  and  confequcntly  made  the 
aflets  equitabht  Hick/on  v.  IPltboM^  Pinch 
19 J.  Jwn.  2  Vern.  133.  and  the 
later  cafes  incline  llrongly  to  this  con- 
flru£lion,  Chambers  v.  Harvejl^  Mof. 
l»3.  HaUy.Ketulal,lAo(.  ^z^.  Proxvfi 
V.  Abiugdon,  1  Atk  484.  Lrwin  v, 
Okeley,  2  Atk.  50.  SM  v.  Prime,  1  Bro. 
Chan.  Rep,  138.  note.  Barker  v. 
Boueber^  1  Bro.  Cha.  Rep.  140.  note. 
Neivton  V.  Bennet.,  I  Bro.  Cha,  Rep. 
1^5,  Batfon  V.  Lindegren^  2  Bro.  Cha. 
Ktrp.  94.  btill  however  it  fecms  that 
where  an  eilaie  oejcends  to  the  heir 
charged  with  payment  of  debts,  it  will 
be  /?/; al  aflets,  I'reemoult  v .  D^dire,  an  te, 
I  Vol.  430.  tlunkett  V.  Fir/ifiy  2  Ark. 
290. 

However, 


4itS 
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Dkg  n 
Dig* 


JkitrMland  per- 
ImmI  ellate  to 
^•evcutort 
«id  tiieir  heift» 
l»  tvoft  to  fell  • 
Mid  p«y  all  his 
debti,  his  real 
cftate  being 
•sly  eqotuble 
aflctt,  and  the 
tcftator  If  avJDg 
^•bts  hy  bond  and 
Aall  bring  ii  back 


However,  it  was  now  refolvcd  that  the  premifles  deVifed 
being  mortgaged  in  fee  by  tlie  teftator,  and  he  having  nothing 
but  an  ( I )  equity  of  redemption,  could  be  only  equitable  aflets, 
and  confequently  muft  go  among  all  the  creditors  equally  ; 
forafmuch  as  a  debt  by  judgment  and  a  debt  by  fimpte  contraA 
are  in  confcience  equal* 

^dlyy  The  next  point  (and  what  wad  principally  appealed 
from  in  his  Honor's  decree)  was,  that  he  had  (/i)  decreed, 
that  tho*  the  fpecialty  creditors  were  at  liberty  to  take  their 
preference  out  of  the  perfonal  cftate,  yet  in  cafe  thefe  (hould 
come  in  upon  the  lands  detifed  in  truft  to  pay  all  the  debts, 
they  (hould  firft  ♦  bring  into  hotchpot  what  they  had  received 
out  of  the  perfonal  eftate. 

fimple  cont'aA  ;  if  the  bond  creditors  are  paid  part  oat  of  the  perfonal  eihrtt,  tbey 
again  into  hotchpot,  if  they  would  be  paid  any  thing  out  of  the  real  cAalt* 

Againft  which  it  was  objefted,.that  the  fpecialty  creditors, 
as  to  the  perfonal  eftate  of  the  teftator,  were  to  have  the  pre- 
ference and  to  be  firft  paid  ;  and  for  the  refidue  of  their  debts 
remaining  unpaid,  they  ought  to  come  in  witli  the  fimple* 
contract  creditors  upon  the  [b)  truft-cftate;  that  the  teftator 
had  no  power  over  the  pcrfcnal  eftate,  fo  a^s  to  exempt  the  fame 
from  his  debts,  or  from  payment  in  a  courfc  of  adminiftration ; 
and  therefore,  if  rhc  dcvifc  were  of  the  perfonal  eftate  to  be 
equally  divided  betwixt  his  fpecialty  creditors,  and  fimple- 
contra£l  creditors,  this  would  be  void,  and  the  fpecialty  cre- 
ditors would  have  all  \  fo  that  the  devifc  of  tlie  perfonal  eftate 
being- void,  it  was  as  if  it  were  intirely  omitted  out  of  the  will, 
or  the  devife  was  only  of  the  real  eftate  for  the  payment  of 
debts ;  and  for  the  payment  of  debts  muft  fignify  the  payment 
of  ail  debts,  which  would  take  in  thofe  by  fpecialty  as  well 
as  by  fimple  contrafl: ;  befides,  in  tliis  cafe  the  fa£l  happened 
to  be,  that  if  the  fpecialty  creditors  were  to  bring  into  hotdi- 


( I )  Vide  the  cafe  of  Sir  Charles  Cox'$ 
creditor?,  port  3  vol.  341.  But  from 
the  manner  in  which  the  cafe  of  Deg 
V.  Deg  is  mentioned  by  the  Mailer  of 
the  Rolls  himfcif,  in  Chambtrs  v.  Kir- 
i^tfi,  Mof.  123.  and  Hall  v.  Kendall, 
Mof  328.  it  fccms  not  to  have  been 
decided  on  the  ground  of  the  premi/ies 


devifed  being  an  equity  of  redemption, 
but  upon  the  principle  mentioned  in 
note  2.  fup. 

(/?)  Upon  the  fpccial  matter  of  the 
MallcrS  Report,   16  April  1724. 

(b)  Vide  the  cafe  in  vol.  i.  228. 
of  Carr  vcrfus   Countcfs  of  Burling^ 


ion. 


pot 
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:>t  what  they  received  out  of  the  perfonal  eflatc,  they  then 
^ould  receive  little  or  nothing  out  of  the  real  cftate;  and  con- 
*quently  the  devife,  as  to  them,  for  payment  of  their  debts 
b^ith  the  other  creditors  out  of  the  real  cdatej  would  be 
ain. 

However,  this  part  of  the  decree  was  affirmed  by  the  L^rd 
'Chancellory  in  regard  the  teftator  had  connefted  together  his 
eal  and  perfonal  cftate  with  a  view  that  all  (hould  go  equally 
o  pay  bis  debts^  and  he  might  give  his  equitable  aflets  in  what 
nanner  and  upon  what  terms  he  pleafied  :  for  inftance,  he 
night  difpofe  of  them  in  truft  to  pay  his  (imple-contraft  debts 
>nly,  tho*  it  was  true  he  had  no  power  by  his  will  to  difpofe 
3f  his  perfonal  eftate  from  his  creditors,  or  to  devife  it  for  fa- 
tisfaflion  ot his  fimpic -con trad  creditors,  in  preference  to  his 
fpccialty  crc.litors;  but  thefe  equitable  aiTcts  being  intircly 
within  his  power,  he  might  let  in  the  fpecialty  creditors  for  a 
iatisfadiofi  thereout,  under  what  terms  he  ftiould  think  proper; 
and  it  was  a  very  ill  argument  to  fay,  that  the  fpecialty  credi- 
tors had  received  fo  much  out  of  the  perfonal  eftate,  as  to 
make  it  not  worth  their  while  to  bring  it  into  hotchpot ;  for 
the  more  they  had  received  of  the  perfonal  eftate,  the  lefs  need 
they  had  of  the  aid  of  a  court  of  equity  to  be  paid  out  of  the 
tnift  cftate.  (i) 

In  the  laft  place  it  was  objeftcd,  that  thr.  defendant  Simon 
I^eg  the  heir  ought  not  to  be  let  into  this  fund  of  the  equitable 
^Scts  devifcd  fox  the  payment  of  debts,  Cncc  the  Dtrhy  cftate 
i^-as  part  of  tlie  land  devifcd  to  pay  the  debts,  and  the  eldeft 
on  oppofed  this  eftate's  being  made  liable  to  them,  in  which 
^c  oppofed  his  father's  will,  and  hindered  as  much  as  he  could 
ts  taking  eQe£t ;  and  in  cafe  the  defendant  the  eldeft  fon 
vould  take  any  udvautage  of  the  will,  he  ought  to  abide  by 
he  whole  will. 

But  to  this  it  was  anfvi'ercd  and  refolved,  that  as  to  the 
Derby  and  Mupleton  lands,  taking  it  that  the  defendant  the 
eUleft  fon  had  a  fpecific  lien  thereupon,  then  they  were  the 
defendant  Sinion  D^g  the  fon's  own  lands,  and  it  was  not  to  be 
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Dio  « 


C4t8] 


Tke  teftatorS 
heir  4C  law  wh» 
oppot'ed  the  wiU 
as  to  part  of  the 
Unds  devifed 
thereby  to  pay 
debr?,  yet  bein^ 
a  creditor  was 
let  into  the  re- 
fidtie  of  the 
fund  raifed  by 
thf  will  rorthe 
pavroentof 
debts. 


(l)  And  D^iicv  V.  f/cvr/vvf?/?,  Mnf.  Haflc^\:ood  w  Popc^  pod,  3  vol.  323. 
95.  was  decidfil  in  the  Uiiir  manner  .V/'/V^v.  ]:,ank  of  Engiau.l^  Ca.  temp. 
upon  the  authority  of  D:^  v.  Dfj^,   Mo,     '1  ..1    220, 

fuppofcd. 
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fuppofcd,  that  a  court  of  equity  would  compel  any  perfon  to 
admit  a  teftator's  devife  of  landsi  which  were  not  the  tefla* 
[  4ip  ]  tor's  own,  but  the  lands  of  the  creditor's,  who  would  come  in 
upon  the  fund  given  by  the  teftator  for  the  payment  of  debts  j 
fo  that  as  to  the  lands  in  Derby ^  the  teftator  the  father's  devife 
was  as  much  void,  as  if  the  father  had  devlfed  any  other  part 
of  the  eft  ate  of  the  faid  defendant  Simon  Deg  the  fon  ( i  }• 


( I )  But  if  the  fon  had  been  a  volun-     Mordaunt,  2  Vern.  581.    StreatfieU  t. 
teer  only  (and  not  a  creditor)  he  ihould     Strtatjuld^  Ca.  temp.  Tal.  1 76. 


kave  been  put  to  his  cle&ionj    'Noys  v. 


Cafe  134.  NichoUs  verfus  Ofborn. 

AithcRolli.  QNE  Mrs.  Powel  by  will,  after  feveral  legacies,  devifed 
*  ^^J^*"^^'  htr  houfliold  goods  to  J.  S.  and  the  furplus  of  her  per- 

566.  pi.  14^  fonal  eftate,  which  was  about  3000  /•  to  her  niece  (being  an 

■iecelirfnfwit  'v[ii^ViX  of  about  fevcntccn)  to  be  paid  to  her  at  her  age  of 

about  the  age  of  twenty-one  years,  and  if  (he  (hould  die  before  twenty-one  or 

her  the  furpiui  marriage,  then  the  teftatrix  devifed  it  over,  and  {he  alfo  de- 

eftltl^Jt'y^iblc.t  v*f"^^  ^  f"^^  t^^a^  in  lands  to  the  faid  niece  in  pofTeflion. 

%\\   the  niece 

ii*]l  have  the  intereft  paid  her  in  the  m.^an  time,  tho*  the  furplos  be  devifed  over,  if  the  oicce-die 

before  (wcjit|-oi)c  or  marriage,  ibe  devife  over  being  but  a  conJition  fubftquent. 

On  the  death  of  the  teftatrix,  the  queftions  were,  i^,  who 
fliould  have  tlie  produce  and  intereft  of  this  furplus  during  the 
infancy  of  the  niece  ? 

idly^  Whether  by  the  devife  of  the  houfliold-goods  the  plate 
fliould  pafs  ? 

ObjeH.  This  produce,  t^c,  ought  to  be  laid  up  until  the 
niece  fliould  come  to  tWwUty-one  or  be  married,  and  be  then 
paid  to  the  niece,  but  if  flie  fliould  die  before,  in  fuch  cafe  it 
ought  to  be  paid  to  the  devifce  over,  and  that  nothing  was  to 
be  paid  before  the  niece  fliould  come  to  twenty-one  or  be 
married,  becaufe  it  was  not  due  till  then, 

[  4^0  ]  For  the  niece  it  was  argued,  that  the  furplus  being  devifed 

to  the  niece  payable  at  ivventy -one  or  marriage,  this  -w^LidMum 
in  prajenll^  though  Jdvendum  in  futuro^  and  the  devife  over, 

in 
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tn  cafe  flic  fliould  die  before  twenty-one  or  marriage,  being  in    tJ'^^otts  v. 
bature  of  a  condition  fubfequent,  could  not  defeat  the  firft 
dcvifee  of  the  liiefne  profits  accruing  before  the  devifc  over 
took  €,(k(k  ;  as  if  I  fliouId  devife  lands  to  an  infant,  to  be  void 
if  the  infant  fliould  die  before  twenty-one,  though  the  infant 
ihould  die  before  twenty-one,  yet  would  he  be  intitled  to  the 
mefne  profits  until  the  time  of  his  deceafe.    So  if  I  was  to  de- 
vifc to  one  1000  /•  and  if  he  dies  before  twenty-one,  then  the 
fame  to  go  over,  the  devifce  the  infant  fliould  have  ( i )  the  in- 
tercft  till  his  death*,  neither  was  there  any  divcrfity  betwixt(2) 
a  devife  of  a  particular  fum,and  the  devife  of  a  furplus,  for  this 
laft  may  by  computation  be  reduced  to^a  certainty.  Alfo  when 
the  devife  is  of  a  furplus  to  an  infant,  and  if  he  dies  beford 
twenty-one,  then  to  go  over>  the  furplus  devifed  over  is  the 
fame  furplus  which  was  devifed  to  the  infant ;  whereas  it 
would  be  a  different  and  greater  furplus,  were  it  to  carry  the 
Intereft  accruing  during  the  life  of  the  infant,  added  to  what 
was  the  furplus  at  die  time  of  the  teflator's  death)  which  feems 
not  to  have  been  intended. 

Mafier  of  the  Rolls  t  Let  the  Mafler  take  the  account,  but 
referve  the  point,  whctlier  the  infant  fliall  be  intitled  to  the 
intereft  of  the  furplus  during  her  infancy,  and  let  it  be  fpoke 
to  in  court,  it  not  being  fit  to  be  determined  on  a  private 
hearing  by  confent. 

Afterwards  in  ?>/«.  Vac.  1728,  this  caufe  came  on  upon    PUtcincom- 
thc  MaftcT^s  report,  whereby  tho'  there  were  reported  mani-   "y^h"  devift  *»c 
fcft  •  intentions  and  declarations  of  the  teftatrix  as  to  the   houfhoW  go.»di, 

nocwiinitanumg 

^>ther  point,  that  fhe  did  not  intend  the  plate  fhould  pafs,  yet   my  |»aroi  proof 
the  Matter  certifying  that  the  plate  was  commonly  ufed  in  the   l^iVnded Jo  ^1, 

iioiifet  (3): 

His  Honor  rcjefted  all  the  evidence  touching  the  intention 
kJi  the  party,  there  being  a  compleat  and  plain  will  in  writing, 
which  muft  not  be  altered  or  influenced  by  parol  proof  (4). 

But 


"  (1^  So,  Ti^Ur  V.  John/on^  poft.  504.  contra ^(^»  v.  Effingtony  Pre.  Cha.  207. 

(2)  Thai  is,  as  between  the  firft  taker  (4)    Oa  a  petition  preferred  to  tne 

tod  the  devifee  over.  Mailer  of  the  Rolls  to  rectify  the  mU 

(3)  So^  Lillcvt  v.  Compton^  2  Vera,  nutes  in  this  caufe,  alledging  that,  as 

638.    MafiiTi  V.  Mafters^  ante,    i  vol.  ihe  Rcgifter  had  taken  them,  the  tefta- 

X  425.     ^wiljn  V.  ^9rbch    3  Atk-  370-  /•;>•/ //tf.v  generally  was  direacd  10  be 

Vol.  II.                                             2  delivered 


[Nai  ] 
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But  M  to  the  mean  profits  of  the  cftate,  the  court  took  H 
clearly,  that  the  infant  niece  was  intitled  to  the  profits  and  th< 
intereft  of  the  furplus  which  fliould  incur  from  the  death  o 
tlie  tellatrixy  and  in  the  life-time  of  the  niece,  tho'  (he  {houl« 
happen  to  die  before  attaining  her  age  of  twenty-one,  t^c.  anc 
decreed  accordingly  (i). 


delirered  to  7.  S.  the  legatee,  whereas 
it  appeared  that  (bme  part  of  the  plate 
which  the  tefUtrix  was  poiTcfled  of  at 
her  death  was  only  pawned  toher,  and 
that  doabts  had  arifen  whether  fuch 
part  would  pafs  under  the  general  di- 
redion,  his  Honor  declared  that  fuch 
pare  of  the  faid  plate  as  well  what  was 
the  teftatrix*s  own,  as  what  was  pawned 
to  her,  which  was  in  common  ufe, 
paiTed  by  the  bequed  to  J.  S,  Reg. 
Lib.  fi,  1728.  foL  195. 


(I)    Vide  Reg.  T.ib.  B.   1726.  fol, 
467.  and  173 1.  M.  127.    And  foT'^^a 
V.  7{^«,   ante,    1  vol.  500.     Grc€m  v. 
Eakins^    2    Atk.    473.       Chawor/h    v. 
Ho0j>er,   1  Bro.  Cha.  Rep.  82.    Uno. 
kins  V.  CMtbe,    I  Bro.  Cha.  Rep.  335. 
The  fame    thing   was  determined  in 
Shepherd  v.  Ingram,   Amb,  448 »  where 
a  refidue.was  bequeathed  withoat  men- 
tion of  any  time  of  payment. 


Cafe  135. 

Lord  Chancellor 
Kjng. 


Maddox  verfus  Staines. 


CJ^H  0  MA  S  Lord  poflcflcd  of  a  confiderable  perfonal  eftatt, 

%  Eq.  Ca.  Ab.       -^ 
341.  pi.  15. 
Devife  of  a  per- 
fonal eftate  to 
A.  for  life,  and 
afterwards  for 
her  children, 
the  year'y  in- 
terc^  and  pro- 
duce to  be  for 
their  mainte- 
nance, until  the 
fons  diould  be 
twenty-one,  and 
th?  daughter^ 
eighteen,  at 
which  refpcc- 

tiyea^es  their  refpeAive  portions  to  be  paid  them,  and  for  want  of  fuch  iflue  then  tott.  A.A* 
without  ifTue  ;  the  devife  oyer  to  B.  good,  the  words  [for  want  of  fuch  ilTue]  beiof  the  itsat  u  [M 
want  of  fuch  children.] 


did  by  his  will  in  1720,  after  fome  legacies,  devifethe 
refiduc  of  his  perfonal  eft  ate  to  his  niece  Alice  Staines^  vrikd 
John  S/airies,  for  her  fcparatc  ufe,  and  after  her  death,  the 
yearly  iiitercil  and  produce  thereof  to  be  for  the  maintenance 
and  education  of  fuch  children  as  (he  (hould  have  by  the  faid 
John  Staines^  until  the  ages  following,  {viz,)  until  the  fom 
(hould  come  to  twenty-one,  and  the  daughters  to  eighteeiii 
who  at  fuch  tlieir  refpeftivc  ages  were  to  be  paid  their  por- 
tions *,  and  for  want  of  fuch  iiTue,  then  ail  tlie  faid  eftate  togv 
to  the  children  of  Sarch  Maddox. 


f  422  ]  Alice  Staines  died  without  iflue,  and  the  children  of  S&rA 

MfiilJx  brought  their  bill  againft  the  executors  of  S/aifies  fa 
^an  account  of  this  perfonal  eftate. 

And  now  Dr.  Henchman  and  Dr.  Phifoldy  together  with  the 
Attorney  and  SollcliGr  General,  argued  that  ihe  derife  over  d 

this 
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|lii«  perfonal  cftatc  was  after  too  remote  a  poffibility,  it  being      '^^"^^'Z '^ 

^cyif«d  GVtxfor  want  of  ijfut  of  Alice  StameSy  and  particularly 

Mr,   ^Ucitor  General  infifted,  that  i(  the  words   [for  want  of 

fttch  iflue]  (hould  be  intended  to  fignify  fuch  child  or  children 

^l  Alice  Staines  as  (hould  attain  the  age  of  twenty-one  if  fons, 

OT  eighteen  if  daughters,  yet  this  would  exceed  the  rule  which 

confine^  thefc  bequefts  (efpecially  of  mere  perfonal  eftates)  to 

fives  in  being,  for  this  might  be  above  twenty  years  after  the 

life  of  Alice  Staines^  in  regard  (he  might  die  and  leave  an  !;;• 

^Wt  fon  juft  born,  which  would  be  carrying  executory  devifet 

fitrther  dian  had  yet  been  done ;  for  which  were  cited  i  Sid^ 

37.  Vitmore  and  fFeld.  i  Vern%  326.  and  Pollexfen  57. 

hrd  Chancellor :  A  devife  over  of  a  leafe  for  years  or  othet 
P^TGi^nal  eftate  after  a  death  without  iiTuei  or  in  failure  of  ilTue^ 
^Culd  have  been  void  j  but  here  the  devife  being  to  Alice 
Amines  for  her  life,  and  then  the  intereft  and  produce  thereof 
^^T  die  msdntenance  and  education  of  her  children,  the  fons 
^1  t^enty-K>ne  and  the  daughters  till  eighteen,  and  at  thofe 
^gts  the  principal  to  be  paid  to  them  in  ^4^^^  (hares  and  pro* 
PordoiiSt  therefore^  want  of/ufh  ijftu^  muft  be  intended,^** 
^^m^  ef filch  children^  and  whether  Alice  Staines  (hall  leave  chil- 
^c^  will  )>e  known  at  her  death ;  if  (he  does  leave  children, 
^iientho£B  cluldren  are  to  have  the  proceed  and  produce  of  the  [  423  j 
^^flate  for  their  maintenance,  until  they  come  to  age,  before 
^>^luch  time  if  they  had  the  abfolute  intereft  tliercin,  tliey  could 
^U)t  by  reafon  of  their  infancy  difpofe  of  it ;  but  as  foon  as  they 
become  to  that  age,  then  they  are  to  have  the  intire  property, 
^od  tfaeiefore  this  is  a  very  good  executory  devife  ( i)» 

Sec  the  cafe  of  Mu^nhurgh  verfus  Afi^  \  Vem*  134.  257* 
3o4»  and  toI.  a*  of  the  Chancery  Rep,  8vo.  275.  where  the 
■Utc  executory  devife  of  a  term  for  years  was  decreed  to  be 
Spod  by  Lord  Keeper  Norths  by  the  advice  of  all  the  judges  of 
^B.  who  certified  the  fame  under  their  hands  the  17  th  of 
^^Amarj  1684*  Jones  Chief  Juftice,  Leidnz^  Charlton  and 
*<^«r,  Juftices. 


(1)  Reg,  lib.  B.  1716.   fol.  348,  fol.  47.  and  again  on  an  ^j. 

1\     ^kick  decree  was  affirmed  on  appej  Houfc  of  Lords.  3  Bro.  ]M. 
^Urd  Clian.i:m^,R'eg.  Lib.  B.  1727. 

K  4 


pjv-. 
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Cafe  136.  Coimtefs  of  Gainfborough  ver/us  Gifibrd 

ActbeRoUt.         

%  Eq.  Ci.  Ab.      T^  ^  ^  plaintiff  brought  her  bill  to  be  relieved  againft  fc— 
i««.  pi.  15.  X     contra^  which  her  broker  bad  made  for  the  purcfaaiie^ 

Chan. »»!,'  of  twclvc  Iharcs  in  the  ftock  of  the  Wel/b  copper  company  from-> 
the  defendant  for  54  /•  /rr  (hare,  to  be  transferred  by  the  dc-^ 
f endant  to  the  plaintiff  at  the  then  next  opening  of  the  books ;  ^ 
the  contrad^  was  made  on  the  lath  of  Auguft  1720^  and  the  ^ 
next  opening  was  on  the  iii  of  the  fame  month. 

The  defendant  brought  his  a£lion  on  the  contra£ly  and  rc» 
covered  a  verdidt  for  the  whole  money,  dedu£ling  only  for 
what  the  (hares  fold  at. 

The  Countefs  firft  brought  her  writ  of  error,  and  then  her 
bill  in  this  court ;  and  the  injtm£Hon  being  diflolved  by  the 
Lord  Chancellor^  the  Countefs  paid  the  money  recovered  at  law 
and  the  cods.  The  bill  infifted  that  the  defendant  had  not  fo 
many  (hares,  nor  had  regiftered  the  contra£l. 

[  425  ]  But  tlic  defendant,  in  order  to  recover  the  cofts  in  duscomt^ 

fct  down  the  caufe  ad  requtfitionem  defendentis. 

It  was  argued  for  the  plaintiff,  that  the  defendant  by  Iiif 
anfwcr  had  confeffed  he  had  fold  her  (hares  on  the  22d  ol 
Augtift  at  34/.  per  (hare,  and  that  this  being  the  produce  of 
the  plaintiff  the  Countefs's  (hares,  which  (he  had  bou^t,  tb 
money  belonged  to  her. 

Upon  which  the  defendant's  counfel  uififted,  that  tlus  wai 
a  miltake  in  the  plaintiff's  office  copy,  the  original  of  die  do* 
fendant's  anfwer  being  otherwife,  which  was  then  aUb  pKH 
duced,  and  figned  by  the  counfers  {Mr. Hungerford)  ownhM. 
wherein  it  was  not  faid  ier  (hares«  but  it  was  faid  tea  (haies. 

His  Honor  immediately  ordered,  that  the  anfwer  itfdl 
(hould  be  fent  for  from  off  the  file^  and  in  the  mean  time  it  in| 
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iT-gcd  for  the  defendant,  that  even  this  was  what  ought  to  have      Countefs  of 
>ccn  mfiftcd  upon  hy  the  defendant  at  law  (the  now  plaintxfF)     lotoJoH  .«. 
tt    the  trial,  in  mitigation  of  damages,  and  that  a  court  of      Gi'*o*^ 
-quitf  ought  not  to  give  relief  to  a  defendant  at  law  who 
■^T^ht,  but  negledled  to  make  a  proper  defence. 

Soon  afterwards  the  record  icfelf  of  the  anfwer  being  taken 
^ft  tlic  file,  was  brought  into  court,  and  the  word  in  queftion 
'*{'Pearcd  to  be  [her]  as  in  tlie  office  copy,  and  not  [ten]  as 
^  tlic  original  draft  of  the  anfwer, 

A^afier  of  the  Rolls  :  I  db  agree  the  court  ought  to  be  venjr 
fender  how  they  help  any  defendant  after  a  trial  at  law  in  a' 
-*ttcr  where  fuch  defendant  had  an  opjiorturiity  to  defend 
imfelf. 

^  But  flill  fuch  cafes  there  are,  in  which  equity  will  relieve    ^  (^^n***** 

^  '  »       '  eqmty  relieve  t 

**nr  a  verdid,  in  a  matter  where  ihe  defendant  at  law  mights  after  a  ycrd^a  ai. 
V*  ^>crIy  have  defended  himfelf.  Ihe'pta^oiTffVn 

rqui.ly  might 
^''■: . iljf  hire  defended  bimf«]f»  ai  where  a  receipt  from  the  plaint'iffat  liw  is  found  after  the  verti£L 

As  if  the  plaintiff  at  law  recovers  debt  againft  thfc  dfcfend-  [•426  \ 
"^r  ind  the  defendant  afterwards  finds  a  receipt  under  the 
piai. riff's  own  hand  for  the  very  money  in  queftion.  Here 
the  plaintiff  recovered  a  verdicl  againft  confcience,  and  tho* 
the  receipt  were  in  the  defendant's  own  cuftody,  yet  he  not 
being  then  apprifed^  of  it,  feems  intitled  to  the  aid  of  equity,  it 
bdng  againft  confcience,  that  the  plaintiff  fliould  be  twice 
paid  the  fame  debt ;  fo  if  the  plaintiff's  own  book  appeared 
to  be  CFofled,  and  the  money  paid  before  the  a£lion  brought. 

Now  the  principal  cafe  is  within  the  fame  reafon  ;  if  the 
defbldantin  this  court,  who  was  plaintiff  at  hw,  has  been  paid 
gftat  part  of  his  money  by  the  fale  of  thofe  fhares,  which  he 
had  contra£led  to  fell  to  the  plaintiff,  the  money  raifcd  by  this 
(ale  ought  to  be  applied  towards  the  difcharge  of  the  debt 
vrhich  the  plaintiff  the  Countefs  owed  him  ;  and  tho'  it  were 
impoflible  for  any  other  perfon  to  know  one  fhare  from  ano- 
ther, yet  the  plaiiltiff  at  law,  who  is  the  defendant  in  tliis  court, 
might  himfelf  know  that  thefe  fhares  which  he  fold  on  the  22d 
of  Aug.  1720,  were  the  very  fliares  he  contraded  to  fell  to  the 
pluntiff  the  Countefs ;  and  tlie  court  muft  take  this  confeffiou 
of  the  defendant  in  hi«  anfwer  to  be  an  ingenuous  coafeihon  of 

Z3  tU 


4^6 
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'y-i 


Counteft  of 

Gaini- 

borough  v. 

CirroBD, 

[4^7  J 


All  tnfWer  t« 
mended  after 
bearing,  and  de- 
crecy  on  aflUda- 
vjt  of  the  fulici- 
tor. and  hit 
clerk,  chat  the 
miflake  was  ia 
the  ingroflin^ 
the  aafwer  from 
the  draft  and 
|he  draft  pio- 
duced. 


the  truth  ;  more  efpccially,  as  the  price  of  34  /.  per  (hare  y 
much  more  than  the  intrlnfic  value  of  the  ftock,  and  it  appe 
that  the  rate  which  the  (lock  bore  at  the  time  the  Terdi£i  1 
given,  tho^  then  very  low,  was  yet  not  fully  allowed  to 
plaintifT  the  Countefs ;  nor  would  his  Honor  hear  of  any  pr 
that  the  record  of  the  anfwer  was  mlftakea  in  being  m; 
contrary  to  the  original  draft. 

But  as  the  defendant  in  his  adion  at  law  had  recovered 
money  againft  confcience,  the  court  decreed  him  to  pay  b: 
to  the  plaintiff  the  money  for  which  he  had  fold  die  fluu 
confefied  by  the  anfwer  to  be  her  fhares,  dedu6Ung  what  1 
been  allowed  at  the  trial  to  the  Countefs  for  the  then  valye 
the  faid  twelve  (hares. 

But  afterwards,  upon  very  full  affidavits  by  the  SoKcitor  a 
his  clerk,  that  this  was  only  a  miftake  in  the  pcrfon  tiut 
grofTcd  the  anfwer,  and  the  foul  draft  being  producedt  ^ 
folemn  debate  before  Lord  Chancellor,  afiifted  by  the  Ma/la 
the  Rolls,  the  court  gave  the  defendant  leave  to  amend  the  s 
fwer,  and  to  fwear  it  over  again,  tho*  no  precedent  could 
ihewn  that  this  was  ever  done  after  the  caufe  heard,  and  1 
matter  had  been  before  denied  on  a  petitioOf  and  0 
motion  (i). 


( I )  The  order  after  dating  the  fcvc- 
ral  fads  relative  to  the  miflake  and  the 
fubilance  of  the  afHdavits,  and  that  the 
faid  defendant  had  applied  to  have  the 
faid  caufe  reheard,  proceeds  thus:  ''and 
«*  the  laid  caofe  coming  on  to  be  re- 
*'  heard,  his  Lordfnip  gave  the  faid  de- 
*'  fendant  lime  to  find  out  precedents, 
•<  whereby  leave  had  been  givea  at  or 
*«  after  the  hearing  of  a  caufe  to  a  dc- 
•*  fend.int  to  amer.il  his  anfwer  in  the 
"  matniiil  par:  t!urcof;  and  the  faid 
**  defendant  on  the  ill  of  June  inflant 
«*  laying  feVi-ral  precedents  before  the 
**  court,  his  Lordfhip  diredrd  the  de- 
"  fendant  to  attend  him  and  the  Mafler 
^*  of  the  Rolls  therewithj  and  gave  him 


^  leave  to  move  to  amend  bis  an 
*'  the  particulars  aforefiud  on  c7 
**  and  the  faid  defendant  now 
**  the  fame  accordingly,  wherer 
*'  upon    hearing   the  firveral 
**•  read,  the  court  declared,  th 
"  feriing  the  word  "her"  iad 
**  word  **  ten"  in  the  faid  d 
^^  anfwer  was  a  midake  of  thf 
**  ing roiled  the  fame,  and  < 
**  fore  order  that  the  de 
**  at  liberty  to  take  the  fai 
<'  the  file,  and  co  amend 
<•  changing  the  word  *• 
**  word  ••  ten,"  and  to  r 
«*  anfwer."    Reg.  Lib.  i 
3^' 
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Small  vcrfus  Oudley  &  al\  Cafe  137. 

^  tj  AttheRoUi. 

f  E  Norcourt  had  long  followc4  the  bufincls  of  a  gold-  ^^^^  q^^  ^|,^ 

mith,  and  on  Michaelmas  day  laft,  after  he  had  (hut  up  "»•  pi;  »-^ 

•  ^  •*.  1    1  111  Agoldfmith 

eing  indebted  to  feveral  perfons  much  beyond  what  he  after  ihutting^ 

e  to  pay,  m  contemplation  of  his  bankruptcy,  and  to  \l^^^^\^ 

preference  in  payment  to  the  plaintiff  Stnall^  who  in  debted,  affigni 

lip  *  had  then  lateljr  advanced  a  confiderable  fum  of  mo-  wife-trade  in 

d,  in  order  to  fecure  to  the  plaintiff  Snw//  the  money  ^^jj^l'^^j^ 

[lim  from  the  faid  Nortourty  make  an  aflignment  to  him  j.  s.  being  a 

leafes,  and  alfo  of  two  thirds  of  hii  ftock  in  the  wine-  S(^J'"'*a  ^iVe- 

irhich  he  was  concerned  in  with  the  defendant  Oudley^  core  bii  <iebt» 

>out  the  value  of  300  /•  and  this  affignmcnt  was  made  knoriedge  of 

the  privky  of  the  plaintiff  Small  \  JNorcourt  never  J.s.aiidbe- 

.       .         •  ,         r  1 .        «  .  come*  a  btnk- 

his  ihop  again,  but  the  very  next  day  after  making  this  mpc  the  tery 

•nt  went  off,  and  was  afterwards  found  a  bankrupt,  ,J"„'^*J Vii/to  * 

lave  become  fuch  the  day  after  Michaelmas  Axj^  and  have  the  beoeic 

eftate  was  aiUigned  by  the  commiffioncrs  to  the  de-  Be„t'  L>?de« 
Man* 


>laintiff  Small  who  was  the  aflignee  of  thefe  two  leafes, 

wife  of  the  two  thirds  of  the  ftock  in  the  wine*trade, 

his  bill  againft  Man  the  aflignee  in  the  commiffion, 

nft  Oudley  the  partner  in  the  wme  trade,  to  make  them 

led  for  the  defendants :  This  aiSgnment  made  by  the 
vbfn  it  was  refolved  by  him  that  he  wouM  be  a  bank* 
very  next  day,  and  in  cooteniplaticn  of  fuch  bankn. 
md  to  give  a  preference  tQ  this  creditor  before  others, 
\i  the  equal  diftribution  of  his  efiedU  intended  by  the 
s^eVented,  muft  be  9  void  aflignment^ 

»  it  is  an  aflignment  in  general  of  all  his  ft^k  in  the 
de,  which  is  the  fame,  as  if  it  had  been  of  all  his  ftock 
I  then  this  affignment  being  made  without  the  pri* 
mall  the  aflignee,  is  therefore  fraudulent,  there  being 
;nt  ftated  on  the  trade  for  wine  to  the  bankrupt,  nor 
aflignee  Small  to  the  bankrupt,  after  all  which.  Smalt 
lee  comes  to  have  this  eftabliflied,  and  through  par^ 
Eiied  in  a  court  of  equity,  which  if  allowed,  wil^ 
Z  4  c^£tu^^ 


creed  fot  him» 

[•428  ] 


1*9 
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Smal(  v« 


No  f«ch  thins 
at  an  equitablt 
bankruptcy  y  but 
iDuil  be  A  Jeg^ 
one. 

There  mty  bt 
teafon  for  a 
bankrupt  f 
prefer  one  CTt» 
dicor  before 
another*  • 


[  430  ] 

Not  the  time 
when  the  align- 
ment made  ma- 
terial,  foat  ic 
be  before  the 
bankruptC)>  but 

No  obje£^ion 
that  the  affi^n. 
meat  was  m^de 
by  the  trader 
without  notice 
to  the  party,  for 
diUihewt  it 
I  wiChuQt  the 
r*t  im- 


\ 


cffcfXuzUj  fet  afide  fuch  parts  of  feveral  (latutes  as  give  n 
equal  diftribution  of  the  bankrupt's  eftates  to  all  his  crc- 
ditorSf 

Majler  of  the  Rolls  :  This  is  a  cafe  of  great  confcquence, 
as  it  affe£ts  trade  in  general,  and  as  it  tends  to  fruftratcth^ 
feveral  ftatutes  made  for  the  equal  diftribution  of  the  cffeds  oF 
bankrupts ;  but  ftill  I  think  that  the  afiignment  by  JNiraifft*'**^ 
to  Small  the  plaintiff  is  good,  and  the  plaintiff  is  untitled  to  an     ^ 
account  of  this  wine-trade  againft  die  defendant  Oudley* 

ifti  As  to  the  matter  of  bankruptcy,  that  is  a  term  not     ^ 
known  to  our  common  law,  but  introduced  by  feveral  ftatutes  -,       1 
the  3  H.  8-  cap.  4.  wliich  is  the  firft,  is  very  impcrfeft,  the 
next  of  the  13  EUz.  cap.  1 1.  is  more  large,  and  that  flatute 
iince  inlarged  by  feveral  fubfequcnt  ones. 

Now  thefe  ftataites  do  afcertain  what  aAs  make  a  bank- 
ruptcy, and  there  can  be  no  fuch  thing  as  an  equiuble  bank- 
ruptcy, it  muft  be  a  legal  one. 

2dly,  There  may  be  juft  reafon  for  a  finking  trader  to  give 
a  preference  to  one  creditor  before  another,  to  one  that  has 
been  a  faithful  friend,  and  for  a  juft  debt  lent  him  in  extremity, 
when  the  reft  of  his  debts  might  be  due  from  him  as  a  dealer 
in  trade,  wherein  his  creditors  may  have  been  gainers; 
whereas  the  other  may  be  not  only  a  juft  debt,  but  all  that  fuch 
creditor  has  in  the  world  to  fubfift  upon  ;  in  this  cafe  (I  fay/ 
and  fo  circumftanced,  the  trader  honeftly  may,  nay  ought  to 
give  the  preference. 

And  2,^ljy  In  fuch  cafe  it  is  not  the  time  when  the  affign- 
mcnt  was  made  by  the  trader  that  is  material,  provided  it  be 
made  before  the  bankruptcy,  but  the  juftnefs  of  the  debt  ii 
very  material* 

the  juftice  of  the  debt* 

4/%,  What  has  been  objcftcd,  that  SnuiU  the  affignecdid 
not  know  of  this  affignment,  feems  rather  an  advantage  to  the 
afiignment,  for  this  fticws  there  was  no  fraud,  no  importunity 
ufcd  by  the  aflignee,  and  oftentimes,  upon  the  account  of 
m«tt  importunity,  a  trader  has,  when  in  trouble,  been  prfr 
yelled  upon  to  make  fi^ch  aflignmer^t. 
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StUjy  A«  to  the  creditor  the  affigncc's  coming  into  equity^      ^^**  ^ 

admit,  that  every  perfon  who  comes  into  equity  ought  to  ^h^„jj,^jj,|„- 

ome  with  an  innocent  and  a  juilcaufe,  and  the  now  plaintiff  afTi^ned  lothe 

for  ought  appears)  does  fo  •,  however,  what  diftinguiihe«  the  j!^e'b!nkJ^pt 

rcfent  cafe  in  his  favour  is,  that  the  affignment  beinc;  of  a  dxA  i«  •  •*  chofe  in 

3  aQion^  he  could*,  la  the  nature  of  the  things  apply  no  where  M.objcAio»i»- 

Ife  for  relief,  or  to  have  the  benefit  of  tlie  aflignmcnt,.  but  in  {^^j^JJJJJ^ 

jCjuUy.    &€cus  if  it  had  been  a  conveyance  of  any  legal  eftate.    into  squitf  i  ^ 

h^  can  §0  ii»- 

As  to  the  precedents,  the  fame  was  done  in  the  cafe  o£  where  dfe. 
Iqck  and  (i)  Goodfellow^  where  the  aflignment  was  made  by    whtreibtnk- 
Wrs.  CoA  in  contemplation  of  her  bankruptcy,  and  in  truft   ^'iTlidLiaSs* 
for  her  own  children,  and  as  to  part»  it  was  but  a  direction  to   affiled  pait 
tier  truftees  to  aflign  her  (lock  in  the  bank,  t-fr.  and  Lord   to  fonunpiutieu- 
Macclisjield  declared  that  this  was  fo  far  from  being  an  aft  of  ^y  crediton  to 
fraud  in  Mrs.  CocV^  tho'  it  was  for  her  own  children,  that  it    ference,  %wA 
fecmed  to  be  juft  and  commendable.  So  in  the  cafe  of  Jacob  and    *»«j,^  «*»*• 
{^^)Shepherd\  where  Shepherd  the  trader  vras  juft  on  the  brink  c  f      *■  ^     ^ 
bankruptcy,  and  the  deed  brought  ready  ingrofled  tohim,  which 
he  executed  a  little  before  his  bankruptcy,  and  in  contempla- 
tion thereof,  to  give  a  preference  to  fome  of  his  creditors  ;  in- 
deed I  doubted  of  this  \  but  on  the  appeal  Lord  Macclesfield 
ordered  a  trial,  to  be  informed  when  the  trader  became  a  bank- 
rupt, and  the  execution  of  the  deed  being  found  to  have  been 
before  the  bankruptcy,  the  decree  was  in  favour  of  the  deed. 

The  like  happened  in  Sir  Stephen  Evanses  cafe,  who  having 
executed  a  deed  immediately  before  his  bankruptcy,  and  wltli 
a  view  to  give  a  preference  to  fome  of  his  creditors,  the  fame 
prevailed. 

So  that  this  having  been  fettled,  tho*  it  may  have  a  mif- 
chievous  confequence  in  preferring  fome  creditors  in  l»opes  of 
favour  from  them  afterwards,  yet  according  to  thefe  prece- 
dents, I  m^ft  decree  in  the  prefent  cafe  in  favour  of  the  deed 
giving  a  preference  to  the  plaintiff. 

Note  \  His  Honor  faid,  that  if  the  aflignment  had  been  of  Butlf  thetOlgn- 
all  his  goods  and  effefts,  or  of  all  his  eftate,  ©r  of  all  his  ftock   ^hoic  blnk-**' 

rupt*s  el^are  to 
prefer  my  creditor,  then  it  wiU  bt  wid 


(1)    10  Mod.  489.  • 

(2)  See  thi(  cafe  fiated  at  length  by  Lord  Mansfiild,  i  Bur.  480. 


in 


43« 


C«ax.sx. 
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in  trade,  as  goldfmith,  CsV.  this  had  been  too  general,  tw^ 
would  hardly  have  ftood  :  but  here  it  was  not  of  the  traeier"'^ 
own  trade  as  gohjifmith,  but  a  fmaU  branch  of  a  difierent  tndc^ 
ef  a  dock  in  wine,  the  whole  not  above  300  /.  and  but  tw(^ 
thirdaof  that(i). 


(1)  Every  tSt  done  with  a  vis^w  to 
defeat  the  bankrupt  laws  by  giving  a 
frrfirtHC§  amongd  creditors  contrary  to 
Ae  Jpitii  fftbo/e  Am/,  is  fraudulent, 
und  th^nefir^  'uwd,  and»  if  by  drtd^  in 
itfelf  an  acl  of  bankruptcy*  fforflcy  v« 
Di  Matt§s^  1  Burr.  467.  ffague  v.  Roi- 
tifi9fh  i  Burr.  2 1 74.  AU^rfiu  v.  ^cmfUj^ 


4  Burr.  2255.  ^'^^  ^-  Bmrtlef,  5  Wilf. 
47.  Harmam  v»  Fijbar^  Cowp.  117. 
Ruft  v.  Cooper t  Cowp.  629.  Hnjfcls. 
Simp/on 9 1  Bro.  Cha.  Rep.  99.  and  l>oug. 
89.  n.  S.  C.  Dtwt  V.  IVattSy  Dong. 
86.  Butcbtr  V.  Eaft^  Dong.  294. 
Round  V*  Byde^  Cooke's  Bank.  Lavsj, 
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chionefs  of  Annandale  vtrfus  Harris   &  Cafe  138. 
e  contnu 

HE  Mtrquis  ol.  Annandale  had  unlawful  familiarities  '  ^q.Ca.Alfc 

with  Anni  Harris  who  was  before  a  modeft  woman,  but  a  man  having 

[arquis  feduced  her,  and  had  a  child  by  herj  and  after-  tt'nt^^llV, 

\  by  deed  poll  recitinfi;  that  he  the  Marquis  had  riven  a  and  having  had 

1      r.i    ^  •-..-,  ^^  f        ,  a  baftard  by  her, 

to  the  faid  Anne  Hams  lor  the  payment  of  aooo/.  to  her  gives  hera  wrU 

n  a  year  after  his  death }  now  by  this  deed  the  Marquis  Jj"^f^j*!j'*''* 

d  that  this  2000 /•  (hould  be  laid  out  in  an  annuity  for  2000  u  «fter«it 

Te  and  benefit  of  Anne  Harris  and  the  child  for  their  lives.  J^tihanlg  « 

Marquis  died,   and  the  Marcluonefs  bis  widow  admini-  annuity  tor  the 

*'  woman  and  ch« 

[•  child  for  their 

Uvet.    The  man  dies,  e«u:ty  will  eompel  t  perforiiiaiioe  of  chia  agreemsift* 

icrc  was  (it  fecms)  but  one  witnefs  to  the  bond  5  and 
lis  hand-writing  was  proved,  yet  he  fwearing  that  he  did 
ee  the  bond  fealed  and  delivered^  the  plaintiff  ^i?//^ 
f/  was  nonfuited  at  law. 

ic  Marchionefs  brought  her  bill  in  equity  to  be  relieved      f  433  J 

ft  the  bond  and  deed  poll,  as  gained  upon  an  uulaw- 

nd  wicked   confideration ;    and  Anne  Harris  brought 

rofs  bill  to  be  paid  the  aooo/.  out  of  the  aflets  of  the 

uis. 

is  bond  could  not  be  proved,  and  fo  was  not  produced ; 
le  deed  poll  reciting  the  bond,  and  containing  a  cove- 
that  the  2000/.  fhould  be  laid  out  in  this  annuity,  was 
d  and  readt 

was  urged  on  behalf  of  Anne  Harris^  that  the  known  di- 
f  was,  where  the  (a)  woman  has  before  been  a  common   W  » Vcr«. 
pet,  and  draws  in  a  young  man  to  give  fuch  bond  or  C0«  a  VerB%  iS8* 
itj  in  fuch  cafe  equity  will  relieve  \  but  where  the  man 

feducci 
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Mtrehioneft  of    feduces  a  woman  who  was  before  a  modeft  woman,  and  girc^ 
^.  Hajlbii,      fuch  bond  or  covenant^  there  the  obligor  who  has  done  the 
injury,  ftates  and  afcertains  himfelf  the  damages,  which  arc^ 
to  be  the  premium  pudiciiia^   and   no  relief  to  be  had  in 
equity. 

On  the  other  fide  it  was  objefied,  that  fuppofing  equity 
would  not  relieve  againft  fuch  bond  or  covenant,  yet  it  being 
a  matter  of  turpitude,,  equity  ought  not  to  intermeddle,  the 
confequence  of  which  would  be,  tliat  both  bills  ihould  be  dif- 
miffed,  and  that  this  court  ihould  not  lend  any  alEftance, 
dther  on  account  of  afTets,  or  otherwife  in  fucfa  a  cafe* 

But  to  prove  the  contrary,  the  other  fide  cited  the  cafe  of 
Oi-d  vcrfus  Blacketf  where  Sir  IFiUiam  Siacht  have  feduced 
Mrs.  Orrf  a  young  gentlewoman  of  good  family  and  fortune, 
afterwards  fettled  an  annuity  on  her  for  years ;  but  the  cftatr 
was  incumbered,  and  Mrs.  Ord  dying,  her  adminiftrator 
[  434  ]  brought  a  bill  in  order  to  difmcumber  the  land  which  was 
charged  with  this  annuity,  and  was  relieved  accordingly. 

A.  grantf  an  They  alfo  cited  the  cafe  of  Careiu  verfus  Safford  decreed  in 

fn«i*whom  he***  ^^^  Exchequer  about  two  years  fince,  where  the  man  granted 


\ 


had  reduced,  out  an  annuity  to  the  woman  out  of  the  manor  of  D.  when  in  fact 
D.  in  which  A.  he  had  no  fuch  manor,  upon  which  that  court  decreed  him 
fequirwutmake  ^®  ^^"^^  ^^^  annuity  on  the  woman  out  of  other  lands- 

mnkcure  the  annuity  out  of  other  lands. 

Lord  Chancellor .-  If  a  man  docs  miflead  an  innocent  woman^ 
it  is  both  reafon  and  juftice  he  (hould  m:ikc  her  a  reparation  ^ 
but  this  cafe  is  ftronger  in  refpcft  of  the  innocent  child,  whoor" 
the  father  has  occafioncd  to  be  brought  into  the  world  in  thi 
fliameful  manner,  and  for  whom  in  juftice  he  ought  to  prc^^ 
vide  ',  and  tho'  the  child  be  now  dead,  yet  the  cafe  is  to  b— * 
tikken  as  it  was  when  the  bond  and  covenant  were  given,  an.  < 
then  the  child  was  living. 

2dly,  The  recital  in  the  deed  that  the  covenantor  had  given 
fuch  a  bond,  is  a  fuflicient  evidence  of  there  having  been  fuch; 
icisaconfcfTion  by  the  obligor  himfelf,   and  ftronger  than  a 
verbal  confelTion,  it  being  under  his  hand  and  fcal.     Wh'crc- 
fote,  if  the  court  allows  this  covenant  to  ftand,  it  muft  then 
be  in  the  fame  cafe  as  any  other  covenant  or  bond;  confc- 

qucntly 


\ 
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^ucntly  it  IS  a  debt,  and  being  fo,  equity  (hall  decree  it  to  be    Mmhionef*  of 
paid  out  of  afflets  (i).  ^.  HA.tu. 

This  decree  was  affirmed  in  the  Houfe  of  Lords  in  March 

E  -72I    (2). 


(l)  Vidt  Cray  y.  R§oh J   Ca.  temp.     533.337.   Prie/v.Panot,  jYtz.lSo. 
*alb.  153,    Clarh  v.  Firiam,  z  Atk.         (2)  3  Bro.  P.  C.  445. 


Steward  verfus  Roe. 

TH  E  original  bill  is  to  be  firft  anfwered,  but  if  the 
plaintiff  in  that  bill  will,  after  the  crofs  bill  filed,  amend 
liis  bill  in  things  material,  this  amended  biU,  as  to  the  amend- 
ments, is  a  new  bill,  and  the  plaintiff  in  the  original  bill 
fiiall  be  bound  to  anfwer  the  crofs  bill,  which  was  filed  prior 
to  the  amendments  made  to  the  original  bill,  before  fuchtime 
as  the  iaid  plaintiff  in  the  original  bill  (hall  have  an  anfwer 
to  Hs  amendments,  and  as  the  amended  bill  muft  be  anfwer- 
^d  all  togethei;  fo  the  priority  feems  in  fuch  cafe  to  be  loft  as 
^o  die  whole  (i). 


[435] 
Cafe  139* 

Lord  Cbancelloc 
Kixo. 

The  original 
bill  if  to  be  firft 
aofwered;  bat 
IfthepUintiff 
after  ti^e  croft 
bill  filed,  aoneod 
hit  bin,  he  lofoa 
hit  prioiity* 


^i)   Vide  ChiU  v.Fndcrickj  ante,    Atk.ai8«    Rattraj  y.Darley^  jAtk. 
^     roL  s66«     Lomi    r.  Bwrtim^      a    714. 
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Cafe  149. 
Lord  Chance IJor 

Raymoi«d» 
ChJef  Juftice, 
K4  after  oi  the 
RoHi,  Mr.Jnft^ 


Walter  Edwards  and  Mary   liisl 
Wife  only  Child    of  Richard 
Freeman  Efq;   late  Lord  Chan-  j 
cellor  of  Ireland,  by  Elizabeth  ^  Plaintiffs  i 
his    firft   Wife,    one    of     the 
daughters     of      Sir    Anthony 
Kect 


Anne  Freeman  Widow  and  Ad- 
axiniftratrix  of  the  faid  Rich- 
ard Freeman,  and  Richard 
Freeman  Efq;  and  Anne  Free- 
man Spinfter,  her  Children  by 
the  faid  Richard  Freeman. 


Defendants. 


TH  E  plaintiffs  brought  their  bill  to  have  a  diftrtbutoff 
fliare  of  the  perfonal  eftate  oi  Richard  Freeman  efq;  he 
dying  inteftate,  and  leaving  a  widow  the  defendant  Anne  Free* 
tnan,  and  one  daughter  by  his  firft  wife,  (vis.)  the  phintiff 
Maryy  and  a  fon  *  and  a  daughter  by  the  fecond  wife,  (viz.) 
Richard  and  Anne. 


«49.  pi.  la 

a  Eq.  Ct.  Ab. 

44s.  pi.  50,  ice. 

446.  pi.  3,  &c. 

Hu(hina   by 

nurriage  fettie- 

meot  frcurrt  t 

portion  for. 

daughienof  the 

marriage,  in  default  of  ifTue  male ;  there  it  one  daughter  ontjr,  the  huflNUid  fanfiTci  that  wif(e»  aftl 

marries  vgain,  leaves  tfTue  by  the  fecond  wife,  and  dies  ioteftite,  the  daughter  by  the  firft  mattiafc 

being  an  iiifant  and  her  poition  not  then  due,  if  the  daughter  lives  till  ihe  portioa  it  d«e,  it  U  aR 

advancement  pro  tanto,  and  mutl  be  brought  into  hotchpot  at  co  the  other  ilTue. 


[  •436  ] 


The  cafe  was  thus  :  Richard  Freeman  the  fiather  on  his  mar- 
riage with  his  firft  wife  E/ixaieth,  one  of  the  daughters  of  Sir 
Anthony  Keck i  by  articles  dated  the  19th  oi  February  16^1^ 
in  confuieration  of  the  marriage  and  of  4000  /.  portion,  co* 
vcnanted  for  himfelf  and  his  heirs^  with  Sir Anihcny  Kech^  that 
he  the  faid  Richard  Freeman  or  his  heirs,  would  within  6  months 
after  roqucft  by  Sir  Anthony^  his  heirs,  executors  or  admini* 
ftrators,  fettle  all  his  lands  xwBattsfordy  isc,  in  GlouceJterJhireXO 
the  ufc  of  himfelf  for  Yxfcfans  wafie,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder  to  Elixabeih  his 
then  intended  wife  for  her  jointure  and  in  bar  of  dower, 
remainder  to  the  firft,  Wr.  fons  of  the  marriage  in  tail  male 
fucceflively,  remainder  to  truftees  for  500  years  to  raife  por- 

tioni 
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yfis  for  daughters,  if  but  one  dau^ter  5000  /.  if  more  6060A   ^BWAt  w  «» 
.yable  at  eighteen  or  marringe^  which  {hould  firft  happen, 
ci  toraife  maintenances  for  fuch  daughters  till  their  portions 
ould  bec<mie  payable,  io  /.  ^  annum  if  but  one  daughter^ 
t<l        ■  I   ■     ^  ornmm  if  more  than  one* 

!Mr.  Freeman  covenanted,  that  thefe  premiffes  which  were 
tt  '^661.  per  annum^  were  $00 1,  per  annum  excepting  parlii- 
cntary  taxes,  and  gave  a  bond  iii  8000/.  penalty  for  the  per* 
•Tmance  ofthe  articles^ 

The  marriage  took  etfed,  of  which  there  was  iflue  only  1 
Siughter  the  plaintiff  JdEiry,  znd  Elizabeth  the  wife  died  foon  • 

fter  the  birth  of  the  daughter,  no  fettlement  having  been  made 
Yurfuant  to  the  articles* 

About  three  years  afterwards  Mr*  Freeman  married  the  de^ 
cndant  Anne  Marjbd^  and  fettled  great  part  of  the  lands  coob-       [  437  ) 
nifed  in  the  articles,  230/.  per  annum^  without  giving  any 
notice  of  the  articles,  and  had  iiTue  the  dekoduitM  lUcbard 

The  aoth  of  November  1 7 10,  Mn  Freeman  died  in  trehni 
^teftate,  and  his  widow  the  defendant  ^/y/i^  Freeman  took  out 
^dminiftration  to  him,  the  plaintiff  i(£irjr  being  then  eleven 
rears  old :  who  having  fince  intermarried  with  tlie  plaintiff 
Salter  Edwards^  they  brought  their  bill  for  their  diftributory 
*art  of  the  inteftate  Mr.Freemaffs  perfon;d  eftate,  but  did  not 
ray  the  5000/. 

*The  defendants  by  anfwer  fet  forth  the  articles  and  bond, 
^Ul  infilled,  that  thereby  the  plaintiff  Jf^rj^  had  a  portion  of 
Ooo/.  fecured  to  her,  and  ought  not  to  have  any  part  of  the 
^rfonal  eftate  of  the  inteftate  her  father,  unlefs  (he  would 
*^ing  that  into  hotchpot,  to  the  intent  the  eftate  of  all  thft 
I^ildren  might  be  made  equal. 

This  caufe  having  been  often  argued,  was  at  length  decreed 
^y  the  Lord  Chancellor  King,  with  the  affiftance  of  the  Lord 
chief  Juftice  Raymond,  Mafter  of  the  Rolls,  and  Mr.  Juftice 
Price,  who  all  agreed  that  this  5000/.  ihould  be  brought  into 
^chpot. 

Mr.  Juftice  Price,  tho*  not  prefent  at  the  refolution,  did  ac« 
laaint  the  Lord  Cbamellor  with  bis  opinioUt 

3  Sir 
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^fTe 'ilr         ^^  ^^^*  ^^'^^"  Matter  of  the  Rolls :  i/?,  I  do  not  take  tUf 

PoriioM  fecorcd   5^^^^'  to  be  a  debt  due  from  the  inteftate,  or  to  be  paid  out 

by  fettiement       of  his  pcrfonal  eftate  i  for  tho*  there  is  a  bond  for  performance 
out  of  Itnoi  *>'--- 

mrtided  fo  to  be,  of  covenants  from  him,  yet  there  is  no  covenant  for  the  pay- 

hW°o«  of  th€  ^^^^  ^f  ^^  portion  ;  the  covenant  is  to  fettle  lands,  and  to 

perfontl  eftate.  raifc  a  •  term  of  500  years  out  of  them  for  fecuring  the  per- 

I    43^  J  tionof  5000/. 

2diff  Tho'  this  fettiement  is  only  to  be  made  on  requeft, 

and  none  has  been  made,  yet  this  cannot  prejudice  the  party 

to  whom  the  portion  is  due,  for  the  covenantee  is  only  a  truf- 

0if.^'Ti^JrT!   ^^^*  ^^^  *^  neglea  of  fuch  (hall  not  (a)  prejudice  Atcfjid 

Trevor,  and        que  trujl :  which  here  is  the  fttonger,  forafmuch  as  the  cejui 

Frederick  ▼.  ^      ^  .    /•     ^ 

Frederick  710.      f^^  ^''^{fi  ^'^^  ^^  ml  ant- 

3rf/j^,   Suppofing  there  was  a  covenant  to  fettle  abfolutdy 
within  fix  months,  and  it  were  broken,  fo  that  damages  migiic 
at  law  be  recovered  ;  nay,  tho'  there  had  been  a  covenant  to 
t  pay  the  portion,   yet  the  party  to  whom  the  portion  is  doc, 

ought  to  come  upon  the  land  firft,  and  in  cafe  of  a  deficiency 
there,  then  refort  to  the  perfonal  eftate ;  for  the  articles  to  fet- 
tle particular  lands  are  in  equity  a  fettiement,  and  firom  the 
time  of  making  thefe  articles  Mr.  Freeman  became  a  truftccof 
the  lands,  a  truftee  for  the  trufts  in  the  articles. 

It  has  been  objccled,  that  had  there  been  a  covenant  to  pay 
the  portion,  this  had  been  like  a  mortgage,  and  die  pcrfonal 
eftate  fliould  have  exonerated  tlie  land. 

Rcjp.  This  is  not  like  a  mortgage ;  in  the  cafe  of  a  mort- 
gage, the  land  is  only  a  pledge  for  the  money  borrowed,  but 
here  the  original  (i)  agreement  was,  that  the  portion  (hould 
be  raifed  out  of  that  very  land.  And  for  tliis  I  would  only 
(fi)  Ante  stt.  cite  the  cafe  of  Coventry  and  {b)  Coventry ^  where  the  late  Eariof 
Coventry  covenanted  on  his  intermarriage  with  the  Countdi 
dowager,  that  he  would,  according  to  the  power  given  him 
r  2139  1  by  his  family  fettiement,  or  otherwi/ey  fettle  lands  of  500/.  ftf 
annum  on  his  then  intended  wife.  And  on  a  bill  brought  by 
tlie  Countefs  Dowager,  to  have  this  jointure  made  good  to  her, 

It  was  contended,  that  the  Countefs  ought  to  refort  to  tho 
perfonal  eftate,  for  that  here  were  no  particular  lands  co- 


•^ 


(1)  Vide  Hcwel  v.  Price,  ante  voL  i.  294.     Enljn  v.  EzcIjm,  poR  664. 

vcnfiitrf 
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cnanted  to  be  fettled,  and  the  covenant  was  to  fottlc  lands      Ehwarp:  v. 

►f  500/.  per  annum  purfuant  to  the  power,  cr  otherwi/e  5  but 

Iccrced  by  the  Lord  Chancellor  A/^irr/rj/JcV^,  witli  the  afTift- 

ince  of  the  Judges,  that  this  covenant  did  bind  the  land,  and 

:hat  the  words  orothemvife  were  intended  in  favour  of  the  join- 

:refa  for  her  further  fecurity,   in  cafe  the  power  fliould  fail  or 

prove  deficient ;  and  if  fo,  they  were  not  to  be  made  ufe  of  to 

her  prejudice.  • 

So  that  I  do  not  think  this  is  to  be  confidercd  as  a  debt 
tvhich  by  leiTening  the  perfonal  eftate  would  diminifli  the 
Jiftributive  (hares,  for  this  5000/.  ought  to  be  made  good  out 
of  the  real  eftate  contra£led  to  be  fettled,  fuppofing  there  is 
enough  left  unfettled ;  but  it  muft  be  agreed,  that  the  land 
a£tually  fettled  by  Mr.  Freeman  on  his  fecond  marriage  with- 
out notice,  tho*  it  be  a  breach  of  truft,  yet  fuch  fecond  fettle- 
ment  is  good,  r.nd  mufl  take  place  againft  the  anick5,  no 
more  lands  hcii)g  liable  to  the  articles,  than  are  omitted  out  of 
the  fettleiticnt  on  the  fecond  marriage. 

As  to  the  fecond  point,  whether  the  5000/.  portion  thui 
iecured  by  tlic  articles  to  the  plaintiff  Mary  is  to  be  brought 
into  hotchpot,  before  die  (hall  come  in  for  any  part  of  the  per- 
fonal eftate  i 

I  am  of  opinion  it  ought ;  the  end  and  intent  of  the  ftatute 
of  diftriburii)n  being  to  make  the  provifion  for  all  the  children 
of  the  intcftatc  equal,  as  near  as  could  be  eftimated ;  and 
fhcrefore  tJiis  50C0/.  ought  to  be  collated  into  tl»c  perfonal       r  ^  iq  t 

eftate.     The  defign  of  die  adl  was  to  do,  what  a  good  and  a  The  intc.tof 

jilft  parent  ought  for  all  his  children ;  nor  is  this  equality  to  d^,ufbuti!.n  ww 

be  confined  td  fuch  eftates  as  children  claim  by  voluntary  fet-  '<>  "^^'*«  *l^« 

tle'ments  only,  for  (generally)  provifions  for  children  are  by  o^-'ciMid^n 

fetrlcments  made  on  marriage,  which  alone  is  a  con'jderation;  '**"''   "''''  ****. 

■     «       A  111  r..     ,         .^r,      .^.  wlmt  :i  juft  and 

and  the  ftitute  would  be  of  little  effeflt,  if  it  were  to  extend    impartLii  faher 
to  make  a  child  bring  only  that  into  hotchpot  which   fuch    hlTchlidreu?'  ' 
child  took  by  a  voluntary  fettlenient ;  marriage   fettlements 
arc  moft  frequent,  isf  ad  ea  qua  frequentius  occurrunt^  t^c. 

I  admit,   that  a  provifion  for  a  child  by  {a)  will  (for  a  cafe    {a)  VideSwinb. 
may  happen,  that  as  to  part  of  the  perfonal  eftate  the  tcftator    '/^'    -r     .. 

y*     »        CL        \  •  '  A  piovifiiin  byi 

may  die  mtcftate)  is  not  an  advancement  to  be  brought  into-,  ^^^^^'  ♦*»•  » child 

.hotchpot;  nciilier  fliaU   land  given  by  a  will   to  a  younger'  br-Xhrnta' ''* 

Vol.  II.  A  a  child ;    ^^"^c^^'^^tf  n«r  • 

provifitnor  Ufid 
im  an  hctf « 
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iilnc  fetf  If »  a 
rrnc  out  uf  I^nds 
upon  »  younger 
child,  thi»  i»  «n 
aJvancemcnt 
S^»Unttf. 


T*»*  occaflon  of 

.  fn^kine  the  fta- 

Cuic  of  dillriba- 
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child  ;  for  a  provifion  to  be  brought  into  hotchpot  mnft  be 
fuch  as  is  made  by  an  a£l  in  the  intcftate's  life-time  and  not  by 
will ;  any  land  provifion  to  the  heir  at  law  of  the  intdhtc, 
however  given,  is  privileged  by  the  ftatute  of  dHlribution,  and 
not  to  be  brought  into  hotchpot :  thus  there  arc  great  variety 
of  provifions  which  may  be  made  by  parents  for  children*,  and 
it  could  not  be  expe£):ed  the  flatutc  of  diflribution  fliould  enu- 
merate all  of  tliem  ;  but  as  a  contingent  provifion^  when  the 
contingency  has  happened,  is  a  provifion,  fo  is  it  wnhin  the 
aci ;  alfo  as  tlierc  arc  great  variety  of  provifions,  the  times 
when  they  are  to  take  effect  may  be  various  •»  but  yet  if  fuch 
provifions  be  to  take  efiect  in  a  reafonable  time,  they  (haD  be 
within  the  aft.     A  child  may  be  provided  for  by  land,  free- 
hold or  copyhold,  or  by  a  charge  upon  either,  or  by  money^. 
goods,  (locks   in  companies,  and  thofe  in  fome  companies^ 
pretty  precarious.     Some  provifions  may  be  payable  to'thc=r 
child  when  of  age,  or  upon  marriage,  and  thefe  contingencies 
framed  upon   infinite  variety,  as  the  fcveral  circumilances  ofl 
the  parties  may  require,  whicli  rendered  it  impoifible  for  thc^ 
ad  to  mention  all  of  them,  and  tl.'.Tcfore  it  was  proper  for  di^ 
Icgiilaturc  to  make  ufe  of  general  words  as  they  have  done. 


The  ftatute  of  diftributron  docs  in  the  beginning  take 
tTce,  that  if  a  child  (otlicr  tli«!n  tlic  heir)  have  a  fcttlcment  *3j 
land  made  on  him  by  the  intcftatc,  tliis  (liuU  be  bruught  into 
hotchpot. 

Now  to  think  the  ilatute  r.id  extend  to  Lnul  itfelf  when  fel** 
tied  on  a  younger  cliiKl  by  the  father,  and  not  to  a  charge  upors 
land  for  fuch  child,  is  ilrangc.     Siippofc  it  were  a  rent  out  o£" 
land,  this  would  be  an  advanccmcnr,  and  why  not  whcASK 
charge  upon  land?  But  the  prefrnr  cafe  comes  nearer  to  land^ 
than  if  it  had  been  a  charge  out  of  land  ;  for  the  truft  of  tkc 
500  years  term  being  only  to  raife  this  5000/.  portion,  ami 
the  plaintiff  j)/<i/7  Edwards  being  the  perfon  M'hois  alone  in* 
titled  to  it,  flie  as  to  this  purpotc  is  in  effect  the  owner  of  thr 
500  years  term. 

The  occafion  of  making  the  ftatute  of  diftribution,  wastt 
put  an  end  to  the  long  contcft  which  had  been  betwixt  th« 
temporal  and  fpiritu-d  courts,  for  when  the  fpiritual  courts 
ordered  any  diftribution,  or  bond  to  be  given  by  the  admini- 

ftwior 
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Irator  for  thai  purpofe,  the  temporal  courts  fcnt  a  (a)  pro-   ^^^^''^J^J'' 

bibition,  beine  of  opinion,  that  the  adminiftrator  had  a  right    ^    ,^ 

,.  •    f        f      /^..      ,  It       .t       1   •         T  ^    («)  Vide  vol.  t. 

to  all,   and  that  the  Ipintual  court  could  not  break  into  that   Petu  v.  Smith, 

■ight ;  and  fo  diis  ftatiite  wjis  made  in  favour  of  the  pra£kice  ^f^J^^  "^ 

Df  the  fpiritual  court,  which  proceeded  to  oWer  difttibution  as 

3rten  as  the  common  law  coilrts  did  not  prohibit  them,  and  the 

i&  intended  to  make  the  children's  provifion  equal,  which  was     [  442  J 

agreeable  to  the  civil  law,  where  goods  moveable,  and  im* 

rnoveable  (i.  /•  lands)  are  confidercd  as  the  iamei  tho'  our  law 

would  never  let  the  civil  law  meddle  with  lands.     In  Swin-  Aa  tnnalty  fct« 

iume  1 55.  it  is  ftiid,  that  if  a  father  by  deed  fettle  an  annuity   u^„  /  *),JM  it* 

tm  his  child,  to  commence  after  his  deadi,  tliis  is  an  advance-  ■"  »<»vanceia«ii 

.^  *.      *-        ,         prounu. 

tncnt  pro  tanto\  and  by  the  fame  reafon,  a  reveriion  fettled  on 

a  child,  as  it  may  be  valued,  is  an  advancement  alfo.    The 

(nrovifion  within  the  ftatute  for  a  child  reed  not  take  place  in 

the  father^s  life-time,  a  future  t)roviGon  is  a  bar  pro  tanto^ 

i  portion  aflufcd  or  fecured  to  a  child,  tho'  infutttro^  is  a  pro^ 

Vilion  according  to  its  value* 

Bdt  it  is  objeded^  that  this  is  a  contingent  provifion,  and  A  prortfioft  Al 

ttiercfoie  not  an  advancement  within  the  ftatute,  and  being  in  Jh«r!**tlwuf  h** 

bontiiigency;  it   cannot  be   collated  \  for  inftance,  fuppofe  concihtent^  ycc 

1  rt-i  •!•  1  •  ff.  .  When  the  con* 

t    were    a    bare   poiiibihty    or    what    li   not   dmium    tn  iingeocy  hap* 

^''"'  tanccineDt  pr» 

tinto. 

Refp.  I  do  agrees  this  contingency  did  not  vcft'  Until  the  The  riehtto 
plaintiff  3/ni7  came  to  eighteen,  for  tho'  the  term  did  arife  be-  |fc^e  oo'lhe^"^ 
fore j  yet  no  truft  for  her  benefit  could.     But  the  ftatute  of  ftf«»»^  of <*'f- 
^■ftribution  does  not  appoint  any  time  when  the  diftribution  immed.rely  on 
^^  be  made,  it  mentions  indeed  when  it  ftiall  not,  viz.  not   '^he  intcaau't 
"^^uun  a  year ;  and  according  to  the  refolutions,  the  right  to 
^    diftributory  fliares  vefts  immediately  on  the  inteftate^s 
'^tli.     The  perfonal  eftate  of  the  inteftate  may  conCft  of 
"^^>ic8  or  debts  payable  at  faveral  future  days,  or  upon  con- 
'^S^ilcies,  fp  tliat  it  may  be  impoflible  to  make  a  diitribution 
^trcof  at  any  certain  time ;  it  may  confift  of  debts  arifing 
P^n  the  like  contingency  as  is  annexed  to  this  portion,  and 
^Cc  thofe  debts,  as  they  fall  in,  may  be  diftributed  and  valued, 
'^y  may  not  a  contingent  portion  be  cftimatcd  and  brought 
*to  hotchpot?  but  all  that  difficulty  is  over,  by  the  qontin- 
^ricy's  having  happened  in  the  prcfeiit  cafe,  and  all  inequality, 
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[  444  ] 


np  •«  »>r  a  ch*'d 
eit*.rr  by  m  v.v- 

m:nt,  •»!  tir  a 

».    i»<<  c  -r  .i  »«rT  •- 
li-::,    i«   »n  a?- 


as  to  the  provifions  for  children,  is  prevented,  which  is  tk 
intent  of  the  a£t« 

Lord  Chief  Jufl  ice  Raymond :  I  agree  with  the  MaOercftU 
RoUsi  that  this  5000/  ought  to  be  brought  into  hotchpot  by 
the  flaintiff  EdwarJj  and  his  wife  ;  the  (latute  of  diftribution 
docs  not  break  into  any  fettlcment  that  has  been  made  by  tk 
father  i  it  only  meddles  with  what  is  left  undifpofed  of  by 
him,  and  of  that  only  makes  fuch  a  will  for  the  inteftate,  as  a 
father,  free  from  the  partiality  of  affedions,  would  himfeli 
snake  ;  and  this  I  nr>ay  call  a  parHamentary  w/L 

The  intention  of  making  the  provifions  of  the  children 
equal,  goes  throughout  the  whole  aft  ;  firft  it  gives  the  two 
thirds  of  the  perfonal  eftate  (the  mother  being  allowed  her 
third)  equally  among  all  the  children.  But  then  the  ad  takes 
it  into  confideration,  that  there  may  he  fome  of  tlie  children 
who  have  received  a  portion  or  advancement  before,  but  not 
fo  much  as  to  make  up  their  full  fhare  ;  in  that  cafe  fuchchiM 
fo  advanced  but  in  part,  iliall  have  fo  much  more  out  of  the 
intcftnte's  perfonal  eftate  as  will  fuface  to  make  his  (hare  tqual 
to  that  of  tlie  other  children.   Tiic  ftatute  takes  nothing  away 
that  has  been  given  to  any  of  the  children,  however  unequal 
that  may  have  been,  how  much  focvcr  that  p.v\y  exceed  the 
remainder  of  the   perfonal  eltatc  left  by  the  iiueilatc  athls 
death,  the  chiUI  may,  if  he  plcafvr..,   keep  it  all ;  if  he  be  not 
contented,  but   would  have  nuTc,   then  he  mull  bring  into 
hotchpot  what  he  lias  before  received  ;  this  manifcilly  fecms 
to  be  the  intention  of  the  ac^.  grounded  upon  the  moftjuft 
rule  of  equity,  equality.     There  niay  be  many  cafes  in  the 
books,  where,   in  regard  to  the  lyjnefieial  and  remedial  laws, 
the  Judges  have  gone  beyond  the  words  to  make  the  intent  of 
the  ac"t  take  place,  as  in  Plo^vditt  407,  i^c.     Here  the  wonli 
will  bear  the  condruchon  which  I  put  upon  ilicm,  and  which 
is  intended  by  tiie  act,  tlio'  not  drawn  Witli  tlxe  grcateft  cor- 
rect ncfs. 

As  to  the  fetticment  made  upr.i  the  children,  it  was  objcft- 
Cy\y  \j}y  that  thi*  llatute  extends  only  to  voluntary  fettlements, 
Am\  r.oi  to  fuch  as  are  m:;de  on  mi-rriage,  wherein  the  ilTucarc 
piiidf.iun; ;  and  U\\>  ij>  faid  to  l>e  as  if  an  ctlate  had  bcetiMJ 
10  thj  child,  whicli  Kutiv  h^a  net  been  witliin  the  a£l. 
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Re/p.  If  the  child  pays  money  for  an  eftate,  this  is  not  a  fet- 
tlcmtnt  upon,  but  a  fale  to  the  child  ;  and  it  cannot  be  within 
the  words  or  intent  of  tlic  aft  that  fuch  purchafe  Ihould  be 
brought  into  hotchpot.  The  words  of  the  a£l  make  no  divcr- 
fity  betwixt  a  voluntary  fettlement  and  a  marriage  fettlement, 
they  mention  fectlemc.ns  in  general.  The  eftate  thus  fettled 
{tho'  on  marri.ige)  upon  the  children,  may  have  been  pur- 
chafed  by  the  father,  and  leflencd  that  part  of  the  perfonajl 
cflatc,  which  would  other  wife  have  gone  amongft  all  the  other 
younger  children.  Great  hardfhips  might  follow  from  that 
coI^l^uftion  which  the  other  fide  labour  for ;  as  fuppofe  the 
farli.r  who  made  this  plentiful  provifion  of  500c  /.  for  the  on- 
ly child  by  the  firll  marriage,  (which  in  the  prefent  cafe  ex- 
ceeded t!ie  plaintiff's  own  mother's  portion  by  1000/.)  fhould 
die  leaving  but  200  /.  in  fuch  cafe  it  would  be  very  hard  the 
child,  who  has  already  had  a  portion  of  5000/.  out  of  the 
cftatc.  Qiould  yet  take  away  fomewhat  out  of  the  inconfider- 
abie  portion  of  200/.  left  for  the  other  children  ;  it  cannot  be 
intended,  that  if  the  inteftate  had  made  a  will,  be  would  there- 
by have  ordered  any  fuch  thing.  Indeed  the  parliament  in- 
tended, that  if  the  inteilate  had  married  any  of  his  children, 
given  them  a  portion  adequate  to  his  then  eftate,  and  his  cir*  [  445  ]j 
cunjftances  in  the  world  had  afterwards  improved,  that  the 
children  before  advanced  fliould  have  the  bencfic  of  fuch  in- 
creafe. 

Olfjen.  But  this  is  not  a  portion  advanced  for  the  child  in    So,  tho' the  por- 

•^  ^  Hon  be  no''  paid« 

the  father's  life -time.  •    yet  if  fecured  to 

the  child  in  the 
father*!  life- time,  although  not  payable  till  tfcer  the  father's  detth. 

Rejp.  Thai  is  not  required  by  the  aft ;  if  It  be  fecured  to 
the  child  in  the  life  of  the  father,  it  is  fufBcient ;  but  it  is  no 
ways  material  in  what  manner  the  fame  is  fecured.  Suppofe 
the  father  had  covenanted  with  truftees  to  pay  his  child  1 00  /• 
a  -week  after  his  death,  as  the  covenant  would  have  been  plainly 
good,  fo  it  had  been  a  portion  within  the  a£t» 

But  it  is  objefted,  that  this  depends  upon  a  contingency  *  -^ 

arifing  after  the  inteftate's  death. 

Re/p.  Then  I  would  put  the  cafe  a  little  further :  Suppofe  t 
covenant  to  leave  a  child  1000/.  if  living  a  week  after  my  •  -^ 

deaths  would  this  contingency  prevent  its  b^ing  a  portion  ? 

A  SI  3  prevent 
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prevent  its  being  brc^ght  into  hoCchpo^  ?  fuppofe  the  comin- 
gency  were,  that  if  die  child  had  been  livings  onei  two  eff  diree 
years  after  the  tnteftate's  4e^th }  fmely  this  ha4  been  1  pMw 
tion,  and  to  be  brought  into  hotchpot :  (ufffofc  it  b$^  been  a 
bond  inftead  of  a  coYenant,  or  a  i^or^ge  i|iftead  pi  a  bond, 
tins  would  htre  made  no  divcrfity ;  I  grant  pt  conld  have  becQ 
no  provifion,  until  the  contingency  happened )  bi|t  H  cannot  be 
denied  that  when  the  contingency  h/s  happeiied,  it  is  a  pro? 
viGoii.  Tho'  I  agree  the  contingency  fliould  br  fo  limited,  as 
to  arife  in  a  reafqnable  time}  and  here  it  is  fo,  at  eighteen  of 
maniage,  which  is  proyiding  the  por^on  as  foon  as  it  can  be 
wanted,  with  niain^enance  in  the  mean  time.  Cah  the  par 
rent  of  a  child  fp  proTided  for  with  fuch  pertainty  intend  that 
no  regard  (hould  be  had  to  this  provifion  in  th<c  di():ribtttion  of 
his  eftate  anioug  his  ojjier  ehildrei}  i 

J  agree  any  legacy  given  to  a  child  (fupppfing  the  teftatof 
dies  inteftatc  as  to  the  furplus  of  his  eflate)  (hall  not  be 
brought  into  hptchppt,  becaufe  tliis  legacy  is  not  a  provifioii 
fecured  by  the  parent  in  his  life-timet 

OljiB.  Upon  the  death  of  the  inteftatc  ihc  ftare  of  th^ 
perfonal  eftate  veiled  {a)  in  the  children^  and  confequehtly  the 
intire  {hare  of  the  eldeft  daughter  veiled  in  her^  without  re^ — 
gard  to  the  portion  fecured  by  the  fettlement,  which  bcinc^ 
contingent  mud  be  loll,  if  the  daughtef  had  dicfi  before  htmm 
age  of  eighteen  pr  marriage,  at  which  tin>e  the  portion  wa^ 
payable. 

Jte^.  The  diftributivc  (hare  does  not  in  all  eyents  veil  i^H 
the  iflue  on  the  intellate's  death,  becaufe  if  there  be  a  pofthi^H 
mous  child^  fuch  child  (hall  be  let  ip  for  its  (hare,  tho*  not  iS 
/fe  at  the  intcftate's  death  ( i). 

Ob/eci.  ^  this  contingency  is  not  to  be  brought  into  hotcXi. 
pot  i|ntil  it  happens,  what  muft  become  of  the  diflributioh   hf 
die  mean  while  ? 

Jt^.  In  this  cafe,  as  the  plaintiffs  have  brought  their  \nlf 
for  the  daughter -s  dillributory  part,  and  \hc  defendants  by  their 
^nfwer  have  put  tliis,  whidi  was  on  a  contingent  provifion^ 


(1)  H^sOis  \.Hu[fiii,  Barnard  190,  and  2  Atk.  1 15.  S.  C. 


befors 


De  Term.  S.  Hill.  1727.  446 

before  the  court  and  in  iffue,  I  do  not  fee  but  that  the  court  *»wAiBi  ♦. 
may  make  a  diftribution,  and  order^  that  if  this  contingency 
ihoiild  happen,  then  the  money  {hall  be  fo  diftributed,  as  to 
make  the  other  children  by  the  fecond  marriage  equal  in  their 

portions  with  the  plaintiff  the  only  daughter  by  the  firft  mar-  [  447  ] 

riage*     If  an  executor  pays  a  legacy,  on  fuppofition  that  there  'J^j^^!^"!^,. 

are  aflets  to  pay  all  the  other  legacies,  and  there  happens  a  de-  fuppofition  that 

ficiency,  the  court  will  make  the  legatee  who  is  paid  his  full  (^^y  ^  othtr 

legacy  refund  5  a  fortiori  will  the  court  in  the  principal  cafe,  '•'*'**?• 'f^  '^* 

when  the  contingent  portion  is  not  paid^  order  that  only  fo  is  t  deficiency  of 

aiuch  of  it  ihall  be  paid  to  tlie  firft  daughter,  as  will  put  her  J^***  g*ft 'ifHl 
upon  an  equality  with  tlie  reft  of  the  children. 

ObjeS.  There  is  no  precedent  of  fuch  a  decree. 

Refp.  I  believe  that  is  owing  to  the  equality  intended  by 
the  z€t  of  parliament,  which  was  underftood  to  be  fo  plain  a 
ca/e,  that  nobody  ever  thought  it  wortli  while  to  bring  it  as  a 
queft ion  before  the  court  j  fo  I  am  of  opinion  this  5000/. 
T>aght  to  be  brought  into  hotchpot  by  the  plaintiff  Mary  the 
only  daughter  by  that  marriage. 

Lord  Chancellor :  Mr*  Juftice  Priccy  who  is  hindered  by  his 
mdifpofition  from  being  prefent^  has  (ignified  to  me,  that  he 
is  of  the  fame  opinion  with  the  Majler  of  the  Rolls  and  my 
Lord  Chief  Juflicey  and  as  I  myfclf  am,  that  this  5000/.  thus 
fecured  to  die  plaintiff  Mary^  the  only  daughter  of  Mr.  Free^ 
man  by  the  firft  marriage,  ought  to  be  brought  into  hotchpot ; 
and,  %dljy  That  the  lands  not  included  in  the  fettlement  made 
on  Mr.  Freeman^  fecond  maniage  rouft  ftand  liable  for  the 
raifing  of  tliis  5000/.  The  ftatute  of  diftribution  fays,  one 
third  (hall  belong  to  the  wife,  and  the  oth^r  two  thirds  to  the 
inteftate*8  children,  except  fuch  children  as  ihall  have  been 
advanced  by  the  inteftate  in  his  life-time. 

The  occafion  of  making  this  ftatute  was,  to  put  an  end  to   ^he  occ.fion  of 
the  controverfy  betwixt  the  temporal  *  and  fpiritual  courts,    ^^^^i  5^*  ^'" 
The  ordinary  before  took  bonds  from  the  adminiftrator  to  make   p"on. 
diftribution,  and  thofe  bonds  were  at  law  adjudged  void,  and       1*44^  J 
die  adminiftrator  intitled  to  all  the  perfonal  eftate.    Hughes 
and  HagheSf  Carter's  Rep.  I2$.  i  Levinx,  222*    One  died  in^ 
teftate  leaving  a  confiderable  perfonal  eftate,  and  a  fon  and  a 
daughter,  tli«  fon  adminiftered,  and  the  daughter  contended  for 
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a  (hare  in  the  fpiritual  court,  where  it  was  thought  an  harc^'^ 
lliip  that  tLe  fon  (hould  have  all,  and  yet  the  daughter  ^n^ 
.  prohibited  at  law.     However  this  (latute  of  diftribution  take^ 
away  the  aduiinidrator's  pretenfions  (which  he  before  lia^ 
made  with  fuccefs)  of  retaining  the  whole.     It  is  true,  thatia 
cafe  any  child  had  been  advanced  by  a  frecliold,  the  fpiritual 
court  would  not  meddle  with  that ;  but  tlic  z€t  of  parliament 
has  therefore  gone   further  than  ever  the  fpiritual  court  in- 
tended to  go,  to  make  this  freehold  fettled  iipon  a  younger 
child  by  tlie  father,  be  brought  into  hotchpot. 

It  is  material,  tliat  at  the  time  of  making  the  ftatute  of 
diilribution,  it  was  ufual  to  provide  for  children  by  fettlementg, 
and  therefore  with  great  reafon  fuch  a  provifion  may  be  taken 
to  be  an  advancement  pro  tanto ;  fo  an  annuity  out  of  land,  or 
a  charge  upon  land  is  to  be  brought  into  hotchpot  by  the  chil- 
dren for  the  very  fame  reafon. 

As  to  the  objeftion,  that  this  is  no  voluntary  fettlement,  I 
anfwcr,  this  w?s  voluntary  in  the  parents,  who  might  have 
applied  all  of  it  for  the  benefit  of  the  eldeft  fon.  Indeed,  if 
the  child  had  been  a  purcliafer,  or  creditor  of  the  fatlier,  it 
could  not  be  intcnde.i,  that  what  was  the  child's  purchafe  or 
debt  fliould  be  brought  into  hotchpot. 

Ohh'^*  This  is  a  future  and  contingent  provifion,   and  tcz^ 
be  taken  a^  it  was  at  the  nine  of  the  father's  death. 

This  I  admit ;  but  as  future  coiuingent  I'cbts  due  to  the  ir^  - 
teft.ite  are  within  the  claufe  of  the  ilatu^e,  us  to  a  diftribution^j 
fo  it  is  equally  rcafonable   that  futaie  contingent  pro\iliocr:»« 
fliould  be  confliued  advanccnieijts/ri;»^//.'.v,  as  to  the  ehildrcrr-a; 
but  this  contingency  mull  be  limited  to  tuke  efFetSl  wiAin       a 
reafonable  time,  as  in  the  prefent  cafe  wl^re  it  is  payable  at  -^  8 
or  marriage,   with  a  provifion  for  inainteinmce  in  the  mc  ^MTf 
time.     If  the   lather  advaiiees  for  a  d.iu^hter  in  m.irn.igc    £b 
much  for  a  portion,  tliis  is  a  portion  given  for  a  valuable  con- 
Cderation,  marria^^e  and  afettlcment,  and  for  that  very  icSon 
an  advancement  to  the  daughter  within  the  ftatute  ot  diilribu- 
tion.    This  is  an  advancement  pro  tanto  within  the  cuilom  of 
Louden^  upon  which  (i)  'cuftom  tlie  ftatute  of  diftributiqn 
was  in  a  good  meafurc  founded  ;  and  it  can  be  no  injuftice  to 


(1)  Hdt  V.  FutJjrici,  ante  356.     EIJ.:  v.  CQ'r:r,  1  Vcz.  17. 


the 
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I,  bccaufc  it  is  left  to  the  eleftion  of  the  child  thus  ad-     lowAROf^. 
whether  (he  will  collate  or  not ;  if  the  child  be  con-    M,j„j„,nce^ 
vith  what  (he  has  received,  (he  may  keep  it.     If  the    money  for  a 
the  daughter  in  the  prclent  cafe  had  come  before  her   to  be  "rid- 
cightccn  demanding  her  diftributory  part,  there  had    ▼ancemcDt,  Ac 
ne  difficulty,  whereas  now  there  is  none,  the  contin- 
»eing  over  ;  but  as  to  the  maintenance  money,  80  /.  ft 
ured  by  the  father  to  the  plaintiff  the  daughter,  we  are 
ion>  this  is  not  to  be  brought  into  hotchpot,  no  more 
lat  is  allowed  or  fecured  by  the  parent  for  the  cduca* 
the  chUjd. 


Evans  verfus  Cosrao.  t  45^  1 

•^  ^  Cafe  141. 

U  was  brought  to  compel  a  conveyance  of  an  houfe  lU  l^<»  Ch«nceU«r 
Irijiol^  purfuant  to  an  award.  Mother  teiuuic 

for  life  of  a 
Minder  to  her  fix  daoghten  in  fee,  the  mother  and  J.  S.  fubmit  to  an  award  touching  tlw 
«  houfe  ;  arbitraiora  award  that  the  mother  dull  procure  the  daa|htert  to  join  in  the  con- 
iereof>  the  daughters  are  married,  and  one  it  dead  leaving  an  infaat  heir  j  J.  S.  bringf  a 
b  the  mother  and  daughters  and  their  hoibands,  and  the  daughters  examined  in  a  former 
thej  are  willing  to  convey ;  they  are  not  boond  tauching  any  title  to  the  freehold  and  infae* 

cafe  was,  Thomas  Cogan  being  feifed  in  fee  of  an  houfe 
0/,  devifed  it  to  his  wife  for  life,  remainder  to  his  fix 
:r8  in  fee  equally,  tlie  plaintiff  (lopped  up  the  ancient 
f  the  houfe,  by  building  too  near,  and  the  widow  bring- 
adiion  for  (lopping  the  lights,  it  came  on  to  trial  at  the 
It  Briflol^  and  all  matters  in  difference,  as  alfo  the  title 
loufe,  were  reft^rrtd  to  arbitrators,  who  awarded  that 
ntiff  (hould  pav  1 5  /.  colls  to  the  mother,  and  alfo  1 55/. 
nother  for  the  purchafe  of  the  houfe,  and  that  (he  on 
i(  thereof  (hould  convey  the  houfe  to  the  plaintiff  in  fee. 

plaintiff  paid  the  1 5  /.  cods  and  brought  a  bill  againft 
ier  praying  that  flic  might  convey  the  houfe,  and  pro- 
B  daughters  to  join  in  the  conveyance. 

ic  of  tlie  daughters  were  examined  by  the  mother  the 
int  in  the  former  caufe,  and  proved,  that  it  was  tlic 
F's  own  fault  he  had  not  the  conveyance,  for  that  he 
ledion  of  the  houfe  delivered  to  him,  but  occafioned 
veyance  to  be  delayed  by  being  unwilling  to  part  with 
chafe-money.  Soon  after  the  mother  died  3  whereupon 

ike 
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*Co»'  ^*  *^  plaintifFfiow  brought  a  new  bill  ag^inft  the  daugKteiVy 
and  againft  the  huibands  of  fuch  as  were  married,  in  order  to 
compel  them  to  convey,  and  to  procure  an  infant  heir  of  one 
ef  the  daughters  who  was  dead,  to  convey  when  of  age. 

It  was  much  infilled  upon,  that  as  to  fuch  of  the  daughters 
as  had  been  examined  as  witnefics  for  the  mother  in  the  for- 
mer caufe,  wherein  they  fwore  they  were  wiUing^md  ready  to 
join  with  the  mother  in  the  conveyance,  and  the  mother  by 
her  anfwer  fwearing  flic  was  wilting  to  convey,  this  was  fuf- 
ficient  to  ihew  their  confent  tathe  award. 

On  the  other  fide  it  was  faid,  that  the  award  could  onlf 
bind  the  mother,  whofe  aflets  the  plaintiff  was  at  full  liberty 
to  follow  i  but  as  to  the  daughters,  the*  they  might  be  wiUing 
in  their  mother's  life-time  to  make  her  eafy,  and  rather  than 
difoblige  her,  join  in  the  conveyance,  yet  now  the  mother  waa 
dead,  what  induced  tliem  before  to  join  was  at  an  end.  Be- 
fidcs  four  of  I  he  daughters  were  noarried  women,  and  fo  their 
anfwers  could  not  bind  the  inheritance,  nor  their  huftuuds  i 
and  that  one  of  the  daughters  was  dead  leaving  an  infant  heir 
who  could  not  be  bound,  neither  was  he  a  party. 

Lord  Chaneellir :  If  the  daughters  had  been  fole,  I  fliould 
have  taken  their  anfwers  to  be  a  confent  to  the  award,  and 
have  decreed  them  to  convey  •,  but  all  but  one  of  them  being 
under  coverture,  and  there  being  an  infant  heir  of  the  deceafed 
daughter,  who  is  no  party  to  the  bill,  I  do  not  fee  how  the 
anfwers  of  the  married  daughter3  can  bind  themfelves,  as  to 
their  inheritance,  much  lefs  their  hufl^ands,  and  it  is  impoiC- 
r  4'2  1  ble  to  bind  the  infant  heir.  With  regard  to  the  only  daugh- 
ter who  is  a  feme  fole,  her  undivided  part,  if  it  were  decreed 
to  the  plaintifT,  would  be  of  no  ufc  to  him. 

Therefore  difmifs  the  bill  without  cofts,  as  to  fuch  part 
thereof  as  prays  a  conveyance.  But  with  refpeft  to  the  pro- 
ceeding againft  the  executrix  of  the  mother  to  be  recom- 
pcnfed  out  of  her  aflets,  tho'  the  executrix  daiies  aflets,  yet  the 
plaintiff,  if  he  thinks  it  worth  his  while,  (Iiall  be  at  liberty  to 
proceed  to  be  repaired  in  damages,  for  the  not  perforniifig  of 
^ic  award. 
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Goodwin  ver/us  Archen  Ctfe  t^t^ 

TH  E  plaintiiF  who  brought  this  biM  was  a  ferrant  to  the   i  Eq.  Ci/ Ah. 
Gefweji  imbaflador,  and  cbnfcqucntly  his  pcrfon  pri-  f/to  amtfli. 
vikged  by  the  (a)  late  a£l ;  it  was  moved  that  the  plaindflF  aof*tfer?i«t 
Ihould  not  go  on  in  his  bill,  until  l>c  gave  fecurity  by  a  bond  he^ftgiv/ib* 
in  40  /.  penalty  for  the  payment  of  cods  of  fuit,  if  awarded  "jj'y  ^C^"^ 
pgain(t  him,  in  the  fame  manner  as  where  a  plaintiff  is  (i)  BfJhmfiM-, 
beyond  iea;  and  a  precedent  was  cited,  where  the  like  order  ^f^' 
was  made  in  the  cafe  of  an  ambaflador's  fervant*  plaintiff  in  ar»is» 
^  court,  dated  25th  of  Jufyy  8th  of  the  late  queen. 

Whereupon  the  defendant  obtained  an  order  that  the  plains 
tiff's  proceedings  (hould  ftay  until  he  with  a  furety  gate  fudt 
bond  in  40  /•  petialty  for  anfweting  cofts,  if  awarded.  (2) 


(t)  MeUfftMfcbj  V.  Mdinrmc^iyt  2  Vee.  24.     C^^  v.  Lady  ^uff^rd^  2  Vn.  f  (7. 
^2)  %0t  Aooi\.    M»f.  i;j. 
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Cafe  1 4  J. 

Lord  Chancellor  t>    i/V  /•       tt    i 

Kiwo.  Ballh  verfus  Hyhara, 

•  Eq.C.Akb  ^             ' 

A.  who  it  a  'Tp  ^  ^  plaintiff  was  a  truftec  for  the  defendant  of  looo  - 
S^  Suth'.''^  •    -"^     &W/A/M  ftock,  and  at  his  dcfirc  in  1 720,  borrowed  d 

fc»ftock,»tthfe  the  company  4000/.  on  a  mortgage  of  the  (lock;  the  defend 

MWf  4000  u  00  ^"^  ^c  i^^w/  que  truft  received  the  money  borrowed ;  aftc-a 

21*^^**°^  wards  the  (a)  a£l  of  parliament  was  made,  which  pro?ide  < 

ana  B.  receives  that  if  any  of  the  borrowers  would  pay  to  the  company  £c^ 

llt^MhTio  it*  P'^  ^^«^-  l>cfore  fuch  a  day,  they  (hould  be  difchargcd  of  tlj 

fer  centp  upon  jeft  of  the  nioncv  borrowed. 

the  lire  aa  to  * 

Wdiklur|e4  of  the  loan  \  tbo*  B.  forbade  the  payment,  yet  he  it  liable.  {i\  7  Ceo.  1.  ieff.  a.  ied.  7 

The  defendant  the  cejlut  que  trujl  direftcd  the  truftec  not  to 
pay  the  10  /.  per  r^w/*,  ^Hedging  that  he  thought  the  borrowcn 
were  not  obliged  to  pay  to  the  company  the  money  borrowed, 
but  that  it  was  in  the  eltflion  of  the  borrowers  to  forfeit  tie 
pledge. 

There  were  fome  attempts  to  prove  an  agreement  by  the 
plaintiff  the  truftee  and  others  to  pay  the  money  borrowed  in 
f  454  3  compaflion  to  the  defendant  the  ceftm  que  trujly  and  b  regard 
to  the  lofTes  by  him  fuftained,  but  that  proof  was  deficieot 

The  plaintiff  who  had  thus  mortgaged  his  ftock  to  the  com- 
pany, and  had  permitted  the  defendant  to  receive  the  «oney, 
paid  the  10/.  per  ceftt\  and  brought  a  bill  in  equity  to  recorcr 
it  as  laid  out  for  the  defendant. 

"Whereupon  for  the  defendant  it  was  infifted,  that  this  was 
an  ofEcious  payment  of  the  10  I.  per  cerifj  againft  his  expttls 
directions,  which  (as  the  defendarit's  counfel  objefied)  was 
not  recoverable  at  law  ;  for  the  aft  of  parliament,  had  the 
money  been  recoverable  there,  would  have  given  to  the 
company  more  than  10/.  p^^r  cent^  for  the  money  borrowedi 
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T  at  Icaft  would  have  made  it  compulfory  upon  the  borrower  Balsb  v, 
a  liavc  paid  this*  lo I.  per  cent.\  and  altho'  there  had  been  a 
^erdift  at  the  fuit  of  the  company  againft  one  of  the  borrow- 
ers, yet  that  was  not  againft  the  defendant :  it  was  res  inter 
ilfoj-  a&a,  and  might  have  been  recovered  on  a  faint  defence, 
lad  therefore  ought  not  to  be  any  evidence  againft  the  defend- 
'^t  ;  quod  cur*  cmcejfit. 

Then  the  cafe  was  put,  if  there  were  a  truft  created  for  the 
^ymcnt  of  debts  without  fpecifying  them,  and  as  to  one  debt, 
^c  party  intcreftcd  in  the  eftate  charged,  (hould  forbid  the 
^ftees  to  pay  it,  alledging  it  to  be  at  leaft  a  difputable  one* 
"^d  that  he  thought  it  no  real  or  juft  debt ;  if  the  truftecs 
^^uld  afterwards  fpontaneoufly  pay  this  debt,  they  ought  not 
^  l>c  allowed  it :  or  fuppofing  this  in  the  principal  cafe  to  be 

^ebt,  then  as  the  plaintiff  the  truftec  had  paid  down  the 
"^^ncy  for  the  defendant  the  cejlui  qiu  triiji^  it  was  recoverable 
^  law  in  an  aft  ion  for  money  laid  out  to  the  ufe  of  the  defend- 
'^t  J  and  the  plaintiiF  having  a  remedy  at  law  ought  not  to      f  ;^f^  J 
^^mc  into  equity  for  the  recovery  thereof. 

Lord  Qjancfllor :  if  the  defendant  had  not  only  forbid  the 
payment  of  this  lO  /.  per  cent\  but  had  alfo  offered  fecurity  to 
mdemnify  the  truftee  in  refpeft  of  it,  this  had  been  material, 
lad  the  plaintiff  afterwards  paid  the  lo/.  per  cenf.  But  the 
)laintifr  had  good  reafon  to  think,  that  he  was  liable  to  pay 
he  whole  money  borrowed.  When  money  is  borrowed  it 
raght  to  be  paid,  and  tho'  a  pledge  was  given  for  it,  if  that 
)TOves  infufficicnt,  the  borrower  ought  to  be  liable.  If  a 
nortgagor  borrows  money,  tho'  there  be  no  {a)  covenant  in  ^  .  sa»fc.  ic*. 
he  mortgage  deed  to  pay  it,  yet  his  executor  has  been  dc-  i  v'ern.436. 
iTced  to  pay  the  money  in  difcharge  of  the  land  defcended  to  f^H^  '^ 
he  heir ;  but  if  !n  the  prefent  cafe  there  was  only  a  hazard, 
he  truftee  ought  not  to  continue  liable  to  fuch  hazard ;  on 
he  contrary,  as  it  is  a  rule  that  the  ceJIui  que  truji  ought  to 
ave  the  truftee  harmlefs,  as  to  all  damages  relating  to  the 
nift,  fo  within  the  reafon  of  that  rule,  where  the  plaintiff  the 
ruftec  has  honeftly  and  fairly,  without  any  poffibility  of  being 
I  gainer,  laid  down  money,  by  which  the  defendant  the  cej}ui 
fuf  truJl  is  difcharged  from  being  liable  for  the  whole  money 
cnt,  or  from  a  plain  and  great  hazard  of  being  fo,  the  plaintiff 
»ught  to  be  repaid. 

Therefore 
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»Ats«  «r.         Therefoit  Jet  the  defenrftnt  ptfto  tbe  j^aintiff  die  10 /• 
SrsAM.      ^  ^^^  p^j  1^^  ^  {didottiff  to  the  companfi  with  iotercft  arid 

coftsd). 

(c)  Reg.  Lib.  A.  1727.  foL  316. 


[  45<$  3  Addis  t^aryS^  Clement* 

Cafe  i44» 

liori Chincelior  Cf^HOMAS  AMs  feifed  b  fee  fimple  6f  fome hhds^  an4 

'^««c^  -^    poffeflcd  of  ^  Icafc  for  tvrenty^^ne  years  held  of  the 

54S. pi.  ic.  '  church  of  Hireford^  of  other  lands  In  />•  all  in  the  poflel&ciri 

2^^^^  of -rf.  and  B.  tenants  thereof  at  certain  rems<  affd  h  being  bf 

tr  Icafe  for  reafbn  of  the  long  unity  of  poflefllon  very  difEcuk  to  dfftm^ 

lewionandt  In  S^^'^  ^^^  fec-iiniple  from  tlie  leafehold  premifles,  made  his  will 

w  i***<i^"*  D  ^^^^^  ^^  ^9^'^      Oifobcr  1 7 17.  and  dcvifed  all  his  mefluage^/ 

«iMreof  he  It  *  Unda  and  teilements  in  the  parifli  of  D*  which  he  then  ftood 

tnSl'y ^t?"*  feifed  or  pojfeffed  cf,  or  any  wayf  interejied  in^  and  whi^  were  iit 
Intwcnd  iRf 
to  A*  for  life. 


Inttrdbd  in,       the  poflcffion  of  A.  and  B^  unto  liis  wife  Jam  fof  life,  re- 

to  A  for  life  •/^  ' 

ttmaintfer  to  B.    niaindtr  to  his  brother  James  Addis  and  the  heirs  of  his  bodyy 

Iter^  c'*Sr'""    '^  *^"  living,  (of  wliich  the  teftator  mtich  doubted,)  remain^ 

M,  with  povrer  dcr  if  his  brother  Jdmes  were  then  dead,  or  (hould  die  with-> 

Si^^'.in'ier    ®^^  >%»  ^^  **  plaintiff  John  Addis  for  life,  with  a  power  ta 

•ocruftMt  co^       make  a  jointure,  remainder  to  truftccs  during  the  life  of  the 

(cotrettaioderfj   phintiff  in  truft  to  fupport  contingent  remainders,  remainder 

kJfeh^irfctuld    ^®  ^^^  ^^^^  ^"^^  fonof  the  plaintiff  >A«  Addis  in  tail  male 

fait  M  well  M     fucceflively,  remainder  to  tlie  tellator's  iifter  EUartor  Brad/baw 

*        for  life,  with  remainder  to  h^v  firlt,  t^^\  fon,  in  tail  male,  re-^ 

mainder  to  the  tellator's  brother-in-law  Thomas  Delabaj  in 

fee ;  and  all  his  goods  a^d  chattels,  money  and  perfonal  eftate^ 

after  fome  legacies  thereby  given,  were  bequeathed  to  his  wife 

Jaiu  Addis f  who .  was  allb  made  executrix.     Soon  after  the 

teftator  died  ;  the  wife  after  ten  years  of  the  twenty -ofie  were 

expired,  renewed  the  Icafe  with  the  church  of  Hereford  for 

twenty-one  years,  for  36  /.fine,  and  a  guinea  to  the  clerk  fat 

the  drawing  and  ingroffmg  the  faid  Icafe  *,   after  the  death  of 

the  teftator  and  the  widow,  her  executors  all  along  paid  the 

lent  to  the  church,  tho'  the  leafehold  together  with  thcfree« 

bold  were  all  enjoyed  by  tlie  plaintiff. 

I  Tlie 
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J  folc  queftion  in  this  cafe  waf,  whether  by  the  will  of     A»dii  -v. 
u  Addis  the  leafehold  pretnifles  did  pafs  as  well  as  the 
»M  to  the  plaintifF  who  was  the  remainder^man  for  life» 
ether  they  belonged  to  the  widow  and  executrix  of  the 
>r  Thomas  Addis  as  part  of  his  perfonal  eftate  ? 

linft  the  plaintiff  it  was  obje£led,  that  the  leafehold  pre^ 
,  efpecially  for  fo  fliort  a  term  as  twenty-one  yearsy 
never  have  been  intended  by  the  reftator  co  pais  either 
e  or  In  tail,  or  lo  truftees  to  preferve  contingent  remain-^ 
or  that  he  thought  of  impowering  the  plaintiff  die  de* 
for  life  to  make  a  jointure  thereof;  but  that  here  being 
fee-fimple  eftate  which  would  fatisfy  the  words,  the 
lold  (houid  go<o  the  executors,  and  be  included  in  the 
:  of  the  perfonal  eftate  to  the  wife,  the  leafe  for  year^ 
perfonal  eftate.  That  the  conftant  diverfity  was,  where 
ftator  had  only  a  leafe  for  years  and  made  fuch  will^ 
rather  than  the  will  (houKl  be  void,  the  leafe  (hould 
and  comply  with  the  limitations  as  far  a«  the  nature  of 
bte  would  admit  of;  but  where  ihere  was  a  fee-fimple 
as  well  as  a  leafehold,  there  the  will  flionld  operate  only 
the  fee-fimple  eftate,  and  be  iatisfied  with  that,  as  wM 
fsly  refolved  in  Cro.  Car.  29^.  Rofe  and  Bduilet,  where  a 
having  lamb  in  fee  and  leafes  for  years,  deviled  all  his 
and  teuements  to  his  wife  for  life,  with  remainder  over, 
nly  pufled  the  fee-finiple  lands.  Now  tliis  was  pretty 
the  principal  cafe  ;  the  devife  of  all  his  lands  there, 
not  be  a  devife  of  niorc  than  «//,  qui  onine  dat^  nihil  ex* 
and  \u  the  prefent  caf  the  devife  was  of  all  the  lands  of 
I  the  teftator  was  fcifed  or  pofleffed,  or  any  ways  inter-  t  45^  1 
in,  which  words  could  not  alter  the  cafe»  fince  they 
i  amount  to  no  more  than  ally  and  the  words  all  that  the 
»•  tvas  in  pojfeffion  g/'might  pafs  thofc  lands  which  were  in 
(ffeflion,  as  thcfe  words  which  the  teftator  was  any  ways  tn- 
i  in  muft  be  intended  to  fignify  tlie  land  which  he  was 
•ays  interefted  in  either  in  laM'  or  equity,  and  need  not 
arily  be  intended  to  pafs  the  leafehold  eftate  \  befides  that 
general  words  were  (in  all  probability)  put  in  by  the 
ler  without  any  inftrudions  from  tlie  teftator  for  -that 
fe,  who^  if  he  had  intended  to  have  pafied  the  leafehold 
fles,  and  that  they  fliould  have  gone  according  Xja  thcfe 

very 
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Abvii  «.       v^iy  irhpropcr  limitations,  would  have  czprefsljr  mendonecf 
this  leafehold  in  his  will. 

2d!y^  As  to  the  long  unity  of  pofleflion  of  the  leafehold 
premifTes  with  the  fee-fimple,  it  was  faid  to  be  high  time  for 
the  fafety  of  the  church,  tliat  the  leafehold  (hould  be  now  fe- 
vered and  diftinguifhed  from  the  freehbld,  and  that  the  longer 
this  uiiity  continued,  the  m6re  d^fHcillt  would  it  be  to  diftlA- 
guilh  theni. 

3<£^,  It  was  argued  that  the  plaintiff  havmg  permitted  the 
executors  of  the  wife  to  pay  the  rent  for  the  leafehold  pre^ 
mifles,  this  was  giving  judgment  againft  himfelf^  and  owning 
them  (the  executors]  to  have  a  right  to  the  leafehoM^  and  to 
be  tenants  to  the  church^ 

Lord  Chancellor :  The  qiicftion  tfport  this  will  of  Thcmtas 
AddUy  is  whether  the  leafehold  paffes  with  the  freehold? 

I  muft  own  the  limitations  are  improper,  but  then  the 
I  459  J  words  of  the  will  arc  very  ftrong,  all  tht  lands  nvbicb  ihe  teftaUf 
nvasfetfed  orpojfejfcd  ofy  or  any  ivays  interefted  in  ;  which  words 
pojfeffedofor  interefted  in  properly  refer  to  a  leafehold  eftate,  and 
diftinguifh  the  prefent  cafe  from  that  of  Rofe  verfus  BariU:^ 
where  the  words  pojffljjed  of  or  any  lUays  interefted  in  arc  not  W- 
|>e  found. 

And  as  this  leafe  for  twcitty-onc  years  was  held  of  the 
church  and  always  renewable,   the  Icflee,  who  was  the  tc(^a- 
tor,  might  look  upon  hirafelf,  from  the  right  he  had  to  renew/ 
f  as  having  a  perpetual  ellutc  therein,    a  kind  of  inheritance ; 

and  tlierefore  the  leafehold  premiflcs  ought  (I  think)  to  pafs  by 
this  will  (i). 

Then 

.  .         .         I        II  *■  ■  '  ■  "-  ■     ■■  ■ ..  _  ; 

(i)  Ety'ideTurnery.  Hujler.  i  Bro.  years   tfach,  by   his  will  *' gave,    b<f- 

Cba,  Rep.  78.     Lpwthrr  v.  Cavendijby  **  qoeatbrd  and  dcvifcd,  all  his  manoi^* 

Amb.    356,       But    the  authority   of  '*  advowfon,  donation,  right  of  patroo* 

Rofe  v.  Sarthtt  has  been  fubmiited   to  **  age  and  prefentation,   and  all  and 

in  Day  v.  Tngt  ante  i  vol.  266.     Da-  *•  every  his  feVcral  mefluagcs,  lands, 

•wV  V.  Gibbs^  poll  3  vol.  26.     Knots/ord  "  tenements  and  hereditaments  what- 

v.    Gardiner,    2   Atk.   450.     Pifol  v.  '' foever  and  whereibever,  Wi&/<i^Zr/qvc:/ 

Rjccard/on^  in  K.  B.  Hil.  term,    1784.  '' ftfed  ofy  infeiefied  in,   or  imtitled  io^ 

in  which  the  teftaicr,  being  feifcd  of  *•  lying  and  being  within  the  feveral 

freehold  eflates  of  confidemble  annual  **  counties  of  N,  C  /^.  and  T'.  to  his 

value,   and  alfo  poiTeffed  of  two  farms  "  fon  for  life,  with  impeachment  for 

hQldtjn  by  Icafcs,  for  a  term  of  looo  ^  all  wilful  wade,    and  from  and  after 

"  his 
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It  was  obicfted,   that  the  defendant  the  executrix  of       *"""  *'• 

vLEMJIMT* 

w  who  had  laid  down  the  36/.  fine,  Ihould  have  in- 
•  fuch  fine. 

le  court  denied  this,  in  regard  flie  was  to  have  her 
he  renewed  leafe  by  virtue  of  the  will,  and  tho'  (he 
might  not  outlive  tlie  firft  year  of  the  Icafe,  yet  flic 
chance  for  it  j  fo  the  court  denied  any  intereft  for  the 
allowed  the  charges  of  the  renewal  ( i ). 

brafmuch  as  the  leflec  had  not  fealed  a  counter-part 
ife,.  which  the  church  of  Hereford  had  infifted  upon, 
id  that  they  might  have  the  covenant  of  the  leflee  for 
uricy,  for  wliich  reafon  the  leafe  remained  in  a  third 
hands,  and  was  not  delivered  over  to  the  widow  and 
:  of  the  teftator : 

3urt  ordered  that  the  old  leafe  fliould  be  furrcfldered,  [  469  ] 
the  church  of  Hereford  fliould  make  a  new  leafe  for 
term  which  would  be  good  (it  being  to  commence 
me  pall)  to  the  plaintiff  the  devifec  of  the  real  eftatc ; 
plaintiff  to  repay  to  the  executors  of  the  widow,  what 
paid  by  them  to  the  church  for  the  rent  grown  due 
widow*s  death  (2). 

■■  ■  -f  ■   —     

eafc  to  the  heirs  of  his  body,''  Barttet,    and   Davis  v.  Gi6h)  which 

oilar  limitation  to  his  daogh-  precluded  them  from  confidering  the 

he  heirs  of  her  body,  remam-  intention  of  the  (pftator  on  the  -words  of 

!  heirs  of  the  ledator's  family,  the  dtvife^    as    they  otherwife  might 

gave  his  fcrfonai  eftate  to  his  have  done,  and  bound  them  in  their  de- 

daughter.      This  cafe  was  ciiion  of  the  principal  cafe.     (M  B,  It 

pied  in  K.  B.  and  tlie  court  feems  that  Addis  v.  Clement  was  not  once 

y  full  coniideration»  and  with  adverted  to  in  the  confideraiion  of  Pif- 

adlance  determined,   that  the  /a/  v.  Riccard/oH.)    But  this  ruleofcon- 

lold  farms  did  not  paf s  by  this  flradtion  does  not  extend  to  the  cafe  of 

—Lord  Mansfield  \ik  delivering  a  deed.     Do$  v.  fFlUiam,  1  Term  Rep. 

nent  of  the  court  dated  the  C.  P.  25. 

igth,  and  faid,  he  did  fo  in  (l)   On  this  fubjc6l  vide  rrmey  v. 

hew,  that  there  were  no  words  Vemeyt  1  Vez.  if  28.  Raw  v.  Chicbefler, 

II  except  the  claufe  of  devifc  i  Bro.  Cha.  Rep.  198.  (note)    0<u;en  v. 

ich  indicated  any  intention  in  WiUiams^  1  Bro.  Cha.  Rep.  199.  (note) 

»r  to  convey  the  leafehold  pre-  Pickering  v.  I^owksf  i  Bro.  Cha.  Rep. 

id  that  although  the  words  of  197.     Nightingale  v.  Laiufon,  X  Bro. 

'  were  wcxy  comprehenfive,  yet  Cha.  Rep.  440. 
^ legal  iouftrnaion  bad  been  efta-  (2)  Keg.  Lib.  A.  1727.    fol.  449. 

former  cafes  (cfp«cially  Rofe  v. 

II.  Bb 
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Cafe  145^  Farewell  verfus  Coker. 

Lor«l  Chancellor 

'^"'•*         T\^  ^'  Farewell  employed  one  Bower  of In  Ssnw*- 

*j  ^p,*' ^  *       XYX  fetjbire  as  his  folicitor  in  a  caufc  in  chancery,  and 
A  country  client    BTwer  thc  folicitor  cmplovcd  Mr.  Walter  Edtuards  as  hit 

employ! ao  at-  ,     _    . 

torney  or  fo-  clers  in  COIUft. 

Ikiter  in  the 

country  in  a  cattfe  in  chancery*  the  folicitor  employi  a  derk  in  chancery,  the  client  in  thcceootry 

fays  hia  folicitor,  but  the  clerk  in  chancery  it  unpaid.     The  clirnc  not  bound  to  pAy  the  clack  ii 

chaacery  I   hot  if  the  Uder  hat  any  papers  in  hit  hands,  he  may  retain  them. 

Mr.  Fareiuell  paid  Bower  at  fcvcral  times  aboat  800/.  whidi 
he  alledged  was  more  than  wvls  due  to  him  upon  his  bill. 
Mr.  Bower  died,  and  his  widow  adminiftercd  to  him.  Mr. 
Edwards  the  clerk  in  chancery^s  bill  continued  unpaid,  and  he 
delivered  out  feveral  papers,  copies  of  depofition?,  and  orders 
to  other  folicitors  for  the  ufe  of  Farewell  in  order  to  an  ifue 
in  thiscaufe. 

Mr.  Farewell  on  petition  got  an  order  to  tax  Bower's  bill, 
alledging  it  was  overpaid,  upon  which  Edwards  got  an  order 
^.y  parte  from  tlic  Maflcr  of  the  Rolls,  to  ftay  the  taxing  of 
tike  bill  and  all  proceedings  till  hi$  bill  paid. 

[  461  1  ^^  petition  to  the  Lord  Chancellor  to  fet'afide  that  order, 

many  things  were  urged,  as  that  the  clerk  in  court  was  the 
fworn  clerk,  and  to  be  taken  care  of  by  the  court  as  their 
officer ;  that  even  at  thc  hearing  of  the  caufc  the  Lord  Chai>» 
ccllor  has  flopped  thc  fame  from  proceeding,  on  the  clerk  in 
court's  infrfting  to  be  paid,  or  fecured  his  bill ;  and  that  it  ii 
at  die  peril  of  the  country  client  to  enquire  and  ilop  monej 
for  the  payment  of  thc  clerk  in  court,  to  whon>  botli  the  coun* 
tf  y  folicitor  and  country  client  arc  at  ftakc. 

Lord  Chamellor  :  The  client  in  thc  country  employs  only  thc 
attorney  or  folicitor  in  the  country^  and  knows  nothing  of  4c 
ckrk  in  court,  where  it  is  a  caufe  in  chancery,  or  of  thc  ca- 
tering clerk  where  it  is  a  caufe  at  law  -,  and  on  the  other 
hand  the  clerk  in  court,  or  entering  clerk,  being  (generally) 
perfedl  ftrapgers  to  the  country  client,  give  credit  to  thc  attot- 
nqf  or  (blicitor  in  thc  country  only  5  fo  that  if  the  country 
client  pays  hit  principal,  who  is  thc  country  attorney  or  foli- 
citor, 
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citor,  he  is  thereby  difcharged,  and  muft  not  pay  the  fame      ^^qq^^^ 
debt  twice. 

All  I  can  do  for  the  clerk  in  court  is,  to  take  no  paper  out 
of  his  hands  till  paid  ;  and  if  any  thing  be  remaining  due  in 
Mr.  FarewelTs  (the  country  client)  hands,  I  will  ftop  it,  and 
the  fame  fhall  be  paid  to  Ednvards  the  clerk  in  court  (i), 
Alfo  here  being  fome  proofs  by  affidavits  of  Farewe/Ps  retain- 
ing Edwards  to  take  care  of  the  caufe,  let  that  be  tried  in  an 
a£lion  at  law  to  be  brought  by  Edwards  againft  Farewell. 


(1)   Vide  Tmlor  V.  Len»h,   i  Vea.     Courts  of  Law,  fFaldnm's  cafe,  iStra-. 
111.  and  3  Atk.  727.  S.  C.     So  ia     1126.     Rexv.Smollitt,  ^  Burr.  1313. 


B  b  ; 


r  4«2  3  D  E 

Term.   S.  TrinitatiSi  1718. 


Carlcton  verfus  Brightwelt. 


I 


N  SI  biU  for  tithes  in  kind,  the  defendant  infidcd  on  fcve- 
ral  modus* Si  one  of  which  was,  that  the  inhabitants  of  fucli 


Cafe  145. 

Mifter  of  the 

Rolb. 

2  Eq.  Ca.  Ab. 

71V  pi-f*  a  tenement  with  the  lands  ufually  enjoyed  therewith>.had  been 

tithi^f^^for   accuftomed  to  pay  fuch  a  inodus  for  tithe-corn  ( i). 

the  inbtbiittts 

•f  Aicli  a  tenement  and  the  Undt  tkertwitb  ufiialljr  enjoyed*  Toid  lor  nncertainty,  wrcfud  ifat  u- 

ftcmeat  may  be  ttninhabited*  and  the  laadt  often  ihifted  and  Ice  with  other  farms. 


Turkiet  tJth- 
•blct  but  if 
tithes  are  paid 
ofeggsy  then 
none  to  be  paid 
for  the  chicken. 


1463] 


Cui^  ^  This  is  quite  uncertain,  the  houfe  may  fall  down,  or 
l)e  uninhabited,  and  then  no  m$dus  will  be  payable ;  alfo  no- 
thing can  be  more  uncertain  than  lands  ufually  (DJoyed  with 
the  tenement,  fince  the  lands  let  with  a  fasm  houfe  may  pro* 
baUy  be  often  (hiftcd  (2). 

2d/f,  Tithes  being  demanded  of  turkies,  it  was  objeded 
that  in  Moor  599.  {Hugton  verfus  Prince)  it  was  faid,  that, 
turkies  were  things  /ern  natura  and  not  tithable,  any  more 
than  partridges,  and  that  turkies  were  not  brought  hither  from 
beyond  fea  before  Queen  Elizabeth^  time. 

Cur*  A  I  cannot  fee  but  that  turkies  are  birds  as  tame  at 
hens  or  other  poultry,  and  therefore  muft  pay  tidies;  it  is  truc> 
if  tithes  be  once  paid  of  tlie  eggs,  there  can  be  no  demand  made 
a  fecond  time  in  7efpe£^  of  the  chicken  hatched  aftervi'ards. 


(i)  By  the  Regiilcr's  book  no  fuch 
modus  for  tythe  com  appears  to  have 
been  in  queflion  in  the  eaufe,  but  the 
defendants  by  their  anfwer  infifled  that 
**  all  occupiei's  ef  farm  boufes  below  or 
'*  on  the  North  fide  of  a  lane  called  Bur* 
**  field  Lane^  with  the  lands  ufually  oc- 
'*  cupied  therewith^  have  time  out  of 
'^  mi  ad  paid  3^.  ac  MlcbaJmas^  in  each 
^'  year»  for  each  cow,  and  «// occupiers 


"  of  farm  houfes  above  the  fane  Iane» 
*'  or  on  the  South  ildc  thereof,  with  the 
**  lands  sr/i^rZ/K  occupied  therewith,  have 
"  time  out  of  mind  paid  2d.  yearly  for 
*'  each  cow/'  in  lieu  of  tythe  of  milk 
in  kind.  His  Honor  declared  thb  roo« 
dus  to  be  uncertain,  anddireded  an  ac- 
count. Reg.  Lib.  A.  1727.  fol.417. 

(2)  ViJe  Chapman  \,  Moufin,  poft. 
565. 
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orf/y,  There  was  another  demand  made  by  the  bill  of  the    Cail? ton  v. 
he  of  a  corn-mill,  and  it  was  infilled,   that  every  tenth  toll- 
(h   was   due.      l    Show.  281.      Gunible  verfus  Falhingham. 
arlL\  215, 


Milli  nretith- 
able,  but  they 
are  to  pty  on  It 
a  perfooal  citb« 
of  the  dear 
gains  after  all 
manner  of  char- 
ges Jeduftet), 


But  it  was  replied,  tliat  this  matter  was  determined  in  the 
fe  of  (i)  Ckaniberlain  verfus  Ktieate  in  the  Houfe  of  Lords, 
)on  an  appeal  from  a  decree  of  theCourt  of  Exchequer,  where 
e  bill  was  brought  for  tithes  of  a  malt-niill  in  Tiverton  in 
evonjljtrey^xid,  where  the  Lords  determined,  witli  the  afliftance 
eight  Judges  (whereof  Hvk  C.  J.  was  onel,  that  mills  were 
liable,  but  tliat  the  fame  was  a  perfonal  tithe,  and  fo  ought 
be  paid  out  of  the  clear  gain  after  all  manner  of  charges 
id  expences  dedufted  •,  upon  which  authority  the  Mafler  of 
t  Rolls  decreed  .the  mill  in  queftion  to  pay  tithes,  but  that 
ey  fhall  be  paid  only  as  a  perfonal  tithe. 

Note\  In  this  cafe  it  was  faid  and  admitted,  that  in  a  bill  I"  *  ^'**  ^^"^ 

pught-by  a  parfon  for  tithes,  tho*  the  right  thereto  be  ever  Exchequer  the 

plain,  yet  in  the  Exchequer  tlie  decree  is  not  that  the  de-  ^^^^!^^ 

ndant  (hall  pay  tithes  for  the  (2)  future,  but  that  he  (hall  tithes  to  the 

icount  for  and  pay  what  tithe  is  due  to  the  time  of  bringing  SSTbiil^  b*ut  in* 

e  bill,  but  in  the  Court  of  Chancery  it  is  to  the  time  of  Chtnetnr,toihe 

je  (3^}  decree.     LiLewife  in  the  Exchequer,  where  an  infant  crcc  \  alfo  where 

is  party  and  his  iatercft  is  concerned,  the  court  does  not  J°^"he"Exche' 

low  of  an  order  to  examine  a  witnefs  W)a  voce  10   prove  a  <!"«'  if «W  »ot 

:ed  or  exhibit,  but  a  witnefs  muft  be  examined  in  the  office  nefa  Tiva  voce** 

?on  interrogatories.  hltr^mfj- 

e4  on  intenogatories  In  the  office. 

[  *464  3 


;i)  I  Eq.  Ca.  Ab.  366.  pi.  3.  and 
Bro.  P.  C.  157.  by  the  name  of 
ham^frlatn  v.  Newie,  £c  vide  Dtul- 
f  V.  OJivir,  Bunb.  73. 
(2)  But  in  Chamberlain  v.  Nevjte 
hi/Mf.)  the  Houfe  of  Lords  ordered 


that  the  tithes  ihould  be  continued  to 
be  paid  in  future. 

(3)  Vide  Archbilhop  of  York  v.  Sta^ 
fletM^  2  Atk.  136.  Bull  V.  Read^  3 
Atk.  590. 


Anonymus.  Cafe  147.. 

Mafter  of  the 

rH  E  defendant  prayed  time  to  anfwcr,  but  afterwards    fjf"^J'),^*** 
put  in  a  plea  ;  upon  which  the  Solicitor  General  moved    Lord  ChancelU 
>  difcharge  the  plea,  the  defendant  having  in  his  petition  for    q^  ^/^   . 
)  anfwer  the  defendant  majr  put  in  a  plea,  for  that  it  aa  an  tftthrer,  and  on  oath^  hoc  cannot  p« 

B  b  3  time 
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AweyTMut.      jjnic  fubiiiittcd  to  auifwer,  and  a  pica,  tho'  on  oath,  is f eta 
dilatory  anfwen 

Refp.  A  demurrer  after  fuch  petition  for  time  to  anfwcr 
would  be  irregular,  but  a  pica  is  an  anfwer,  and  is  upon  oath 
as  well  as  an  anfwer,  and  fo  determined  in  Lord  Strafforii 
cafe,  who  pleaded  after  time  prayed  to  anfwer. 

Whereupon  the  Ma/ler  of  the  Rolls  ruled  that  this  pka 
can^e  in  regularly  (i). 


(i)  So,  R^crtf  V.  HartlifM   i  Bro.  Chiu  Rep,  56, 


Cafe  148. 

I.ord  Chancellor 

KiNC. 

»£(].  Ca.  Ab« 
27.  pi.  31. 
Feme  fvifcd  of 
a  copyhold,  on 
marriage  of  her 
daughter  to  J.S* 
furrehdert  ic 
to  the  Sxtt  a/ 
T.  S.  and  hii 
intended  wife 
and  the  heiit  of 
their  bodies, 
remainder  10 
J.  S.  in  fef  J 
the  naanidge 
talces  effca  j  the 
hoiband  Agnt  a 
writing  whereby 
he  owns  that  the 
limitation  of 
the  remainder 
10  fee  to  him 
was  a  ro  I  flake, 
nod  that  it  waf 
intended  to  be 
to  the  wife,  and 
accordingly  co- 
Yenantt  to  ftand 
ieifcd  of  the  re- 
jnaindcr  tn  ht 
in  truft  for  tht 
wift  in  fee  j 
this  is  not  a 
mere  voluntary 
cotenant,  and 
equity  will  com- 
pel th**  perform- 
ance of  it. 

I.  M^J    ] 


Randal  verfus  Randal. 

A  Feme  feifed  of  the  reverfion  in  fee  of  a  copyhold  eftatfl 
in  Norfolk  expectant  on  her  father's  death,  and  having 
agreed  to  marry  her  daughter  to  B^  articled  to  pay  to  B.  at 
the  faid  marrbge  500  /.  and  furrender  the  copyhold  premifts 
within  two  months  after  her  father's  death  to  the   ufc  of  A 
her  intended  fon-in-law,  and  his  heirs  j  upon  which  furrender 
the  father  of  B.  articled  to  pay  her  500/.  and  by  the  feme 
articles  covenanted  *  to  fettle  certain  freehold  lands  of  about 
Sol,  per  annurfty  to  the  ufe  of  his  fon  and  his  intended  wife  for 
their  lives,  remainder  to  the  heirs  of  their  bodies,  remainder 
to  the  fon  in  fee,  whic!i  fettleoient  the  father  accordingly 
made.     The  mother  furrendered  the  cop)rhold  to  the  ufe  of 
the  hulband  (the  fon-in-law)  in  fee,  and  the  marriage  hanng 
taken  effefb,  foon  afterwards  the  hufband  and  wife  and  the    . 
wife's  mother  went  to  an  attorney  in  the  neighbourhood,  and 
informed  him  that  there  had  been  a  miftake  in  the  mother's 
furrendering  the  copyhold  to  the  ufe  of  the  hufband  and  his 
heirs,  for  that  it  was  intended  to  fettlejthe  fame  upon  the  hut 
band  and  wife  and  the  heirs  of  their  two  bodies,  remainder  to 
the  b^lrs  of  the  wife^  and  that  it  was  reafonable  it  fhould  befo 
fettled,  it  being  the  wife's  mother's  inheritance ;  wherefore 
they  defired  the  attorney  to  redify  this  miftake  }  but  the  huf- 
band withal  defired  it  might  not  be  done  by  way  of  furrender, 
becaufe  this  might  probably  come  to  the  knowledge  of  thq 
hu(band's  father,  of  whom  the  hufband  was  in  great  awe,  and 
who  was  a  pafhonate  and  fev^e  mim  tpwards  him*    Upoa 
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this  die  attorney  drew  a  deed  recking  the  former  furrender      Rahpm  v. 

made  by  die  mother  of  thefe  copyhold  premiffes  to  the  ufe  of 

the  hu{band  in  fee,  bat  taking  notice  at  the  fame  time  that  this 

was  a  mi(take»  it  being  intended  to  be  fettled  on  the  hufband 

and  wife  and  the  heirs  of  their  bodies,  remainder  to  the  heirs 

of  the  wife  j  wherefore  the  hufband  covenanted  that  he  would 

ftand  feifed  of  the  copyhold  premiffes  in  trull  for  himfelf  and 

his  wife  for  theif  lives,  remainder  in  trull  to   the  heirs  of 

their  two  bodies,  remainder  in  truft  for  the  wife  and  her  heirs, 

with  a  covenant  from  the  hulband  to  convey  the  premiffes  to 

thefe  ufes. 

The  hufband  had  iffue  by  his  wife  a  daughter,  'and  having 
upon  his  admittance  to  the  copyhold  premiffts  furrcndcrcd       £  466  } 
them  to  tiie  ufe  of  liis  will,  was  prevailed  upon  foon  after  by 
his  father  to  make  a  will,  and  thereby  devife  this  copyhold  to 
bis  father  and  his  heirs* 

The  hufband  died,  the  wife  and  her  daughter  brought  this 
bill  againll  the  father  of  the  hufband,  infilling  the  mother  was 
impofed  upon  by  thefe  articles,  and  the  intention  was,  that 
the  copyhold  fhould  be  furrendercd  to  the  uib  of  the  hufband 
and  wife  in  tail,  remainder  to  the  wife  in  fee ;  that  to  reflify 
this  millake  the  deed  of  trull  was  made,  and  therefore  tlic 
plaintiffs  prayed  tliat  the  hulband's  father,  having  got  the 
legal  cflatc  of  the  copyhold  by  his  fon's  will,  fhould  convey 
it  according  to  the  ufes  or  trufls  in  the  deed  of  trull, 

Againll  which  it  was  urged  by  the  defendant's  counfel,  i^. 
That  there  was  no  proof  of  the  mother's  being  impofed  upon 
by  the  articles,  but  on  the  contrary  the  mother  was  to  have, 
and  did  adlually  receive  from  tae  father,  upon  the  making  this 
furrender,  300/.  confideration  5  and  it  was  dangerous  to  ad- 
mit of  parol  proof,  in  contradi£lion  to  the  plain  and  exprefs 
words  of  written  articles ;  quod  cur*  eoncefjit. 

Ojdlj^  That  this  deed  of  truft  was  gained  unduly  by  the 
mother  of  the  wife  from  her  fon-in-law  the  hufband,  and 
being  plainly  a  voluntary  deed  ought  not  to  be  made  good  in 
equity.  , 

Lord  Chancellor  took  time  till  the  next  day  to  confider  of 
it  4  and  the  caufe  then  coming  on,  Mr.  Solicitor  General 
Talboi  infifled  on  behalf  of  the  plaintiffs,  that  equity  follows 

B  b4  the 


467  t)c  Term*  S,  Trin.    1718. 

Rakijal  V.      the  law  in  this  cafe ;  and  as  at  law  tho*  a  promife  without  ^- 
confiJcration  was  nudum  paBumy  and  not  fueablc,  yet  a  decol- 
or covenant  to  pay  money,  or  to  do  anya£t,  having  thcfo  — 
Icmnity  of  a  deed,  did  import  a  conCdcration,  and  as  it  wa^ 
fucable  at  law,  fo  it  was  alfo  in  equity,  unl^fs  it  were  to  d^ 
fomcthing  vain  and  unequitable  ,  accordingly  in  i  Vern*  427^ 
Beard  verfus  Nuihal^  it  is  faid  per  cur*y  that  an  agreement,  tho^ 
voluntary,  yet  if  under  hand  and  fcal,  ought  to  be  decreed  in. 
a  court  of  equity  ;  fo  in  the  cafe  of  Hujhand  znA  Pollard^  Feh^ 
17 18-19.   a  father  poffefled  of  a  term  for  years  held  of  the 
church,  2nA  renewable  every  fevcn  years,  alTigned  this  leafc  to 
his  fon  in  truft  for  himfelf  for  life,  remainder  in  trull  for  the 
fon,  his  executors,  adminiftrators  and  afiigns,  and  the  father 
covenanted  to  renew  the  Icafe  every  feven  years  as  long  as  he 
fliould  live ",   the  fon  died,  and  the  fevcn  years  pafTed,   upon 
which  the  executors  of  tlie  fon  brought  a  bill  to  compel  the 
father  to  renew  the  Icafc  ;  and  decreed  that  the  father  ihould 
at  his  own  expence  renew  it,  tlio'  this  was  a  voluntary  cove- 
nant, and  the  bill  had  been  brought  by  the  executors,   who 
fcemcd  to  be  out  of  tbc  confideration  of  blood,  which  wi^t 
have  fupported  tlie  covenant  as  to  the  fon,     Likewife  the  cafe 
oiWifnuon  v.  Roper ^   21  Car.  i,   i  Ckan*  Rep.S^.  whciea 
voluntary  covenant  to  make  a  fcttlemcnt  in  the  following  a- 
tiaordinary  cafe  was  by  the  court  carried  into  execution :  J. 
had  married  a  wife  without  his  father's  confent,  and  the  undc 
of  u4.  with  an  intent  to  reconcile  him  to  his  father,  and  for 
natural  afTcfUon,  covenanted,  that  in  cafe  the  manor  ofDalc 
fliould  defccnd  to  tlie  uncli:  from  his  father,  then  the  uncle 
would  fettle  it  upon  himfelf  for  life,  with  remainder  to  lus 
nephew  and  his  wife  for  their  lives,  remainder  over ;  the 
jiiunor  of  Da/e  did  defcend  to  the  uncle,  and  the  fon  and  his 
wife  brought  a  bill  to  compel  the  uncle  to  fettle  this  manor, 
who  was  decreed  to  fettle  it  accordingly,  tlio'  this  was  a  vo- 
luntary covenant ;  and  what  occafioned  the  greater  qucftion, 
'  4^8  ]     2ind  the  fcarching  into  precedents,  was,  its  being  a  covenant 
to  fettle  a  bare  poffibility,  an  cftate  before  he  had  it,  which 
the  uncle  might  never  have ;  but  notwithflanding  a  fpccific 
performance  was  decreed  even  of  this  covenant. 

On  the  other  fide  fome  precedents  were  cited,  where  in  cafe 
cither  of  a  voluntary  conveyance  or  covenant,  equity  would 

no( 


\ 
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►t  help  a  dcfefl:  in  the  one,  or  decree  a  fpecific  execution  of      Randal  -d. 
5  other ;  and  the  cafe  oi  (a)  Fur/acre  verfus  Robinfon  v/as    {a)  Preced.  in 
^Titioncd,  where  a  man  made  a  defective  conveyance  of  a   ^^*°'  ^^*' 
pyhold  to  his  baftard  child,  with  a  covenant  for  further  affu- 
"^ce ;  on  a  bill  brought,  and  hearing  before  the  Majler  of  the 
>i//,  and  upon  appeal  before  Lord  Chancellor  Cowpery  both 
^Mafter  of  the  Rolls  and  the  Lord  Chancellor  difmifled  the  bill, 
regard  it  was  a  mere  voluntary  conveyance,  tho'  every 
LC,  even  at  common  law,  ought  to  maintain  his  own  natural 
lild. 

Lord  Chancellor :  I  would  not  enter  into  the  confi deration 
hcthcr  a  court  of  equity  will  ailift  and  make  good  a  voluntary 
Dnveyance,  when  (poflibly)  precedents  may  be  both  ways; 
at  I  do  not  think  this  a  mere  voluntary  conveyance  \  for 
'hen  the  hufband  of  the  daughter  does  by  deed  under  his 
and  and  feal  declare,  that  he  intended  this  copyhold  in  qucf- 
onihould  have  been  fettled  on  himfelf  and  liis  wife,  and  the 
rirs  of  their  two  bodies,  with  remainder  to  the  heirs  of  tlie 
4fe,  and  to  reftify  the  miftake  that  had  been  made  in  the  II- 
litation,  and  in  confideration  of  natural  love  and  afFeflion, 
ic  httiband  covenants  to  ftand  feifed  of  this  copyhold  in  truft 
or  himfelf  for  life,  then  to  his  wife  for  life,  and  to  the  heirs 
»f  their  bodies,  remainder  to  the  heirs  of  the  wife ;  I  fay,  when 
he  hufband  under  his  hand  recites  what  his  intent  was,  and 
hat  the  conveyance  of  the  copyhold  in  a  different  manner  was 
i  miftake,  I  muft  take  the  hufoand's  intention  to  be  as  he  him-  [  469  ] 
elf  recites  it ;  taking  this  to  be  fo,  and  that  it  was  a  mirtake  to 
nake  a  conveyance  of  the  copyhold  in  a  different  manner,  then 
t  was  but  juftice  in  the  hufband  to  re£lify  this  miftake,  and 
fettle  the  copyhold  as  was  at  firft  intended  by  the  parties. 

So  the  court  decreed  the  devifec  tlie  father  to  fettle  the  copy- 
bold  premiffes  according  to  the  limitations  of  the  trufts  in  the 
deed,  to  die  huiband  and  wife  for  their  lives,  remainder  to 
the  heirs  of  the  body  of  the  hufband  and  wife,  remainder  to 
the  wife  in  fee  (ij* 

(1)  Keg.  Lib.  B.  1718.  fol.  465. 
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Cafe  149.  pQj.j  verfus  Fleming. 

'  Lord  Chancellor 

y^  By  her  will  gave  to  her  grandaughter  Mary  Ford  40/. 
30X.  pi.  v  out  of  a  debt  due  to  the  tcftatrix  from  J.  S.  for  rent, 

^vM^l^i!  due  ^  ^^^  *^^^  -^^O'  ^^^  allowing  her  part  of  the  charge  of  rc- 
to  the  teftator  covering  the  fame  j  and  the  teftatrix  by  her  will  gave  the  le- 
B.  and  noi  in  ^^^ue  of  t!ie  rent  due  to  her  from  J.  S.  to  her  grandfon  Wit- 
u.'i  hands,  af-      //^^  JVeedeti  Ford,  he  alfo  allowing  his  part  of  what  fhould  be 

teiw;.rdfl  the  1     1  .       1  -^ 

tetfator  fuet  B.     expended  in  the  recovery  thereof. 

for  this  rent, 

and  recovers  it ;  yet  this  is  no  ademption  of  the  legacy,  for  the  ttftator*t  fsiog  for  it  might  hs?e  ben 

•ccafiooed  by  hii  thinking  the  debt  in  danger. 

After  the  making  the  will,  A.  the  teftatrix  ftied  for  tLefe 
arrears  of  rent,  and  received  them  in  her  life-time. 

On  a  bill  brought  by  the  grandaughter  for  this  40  /.  Mr, 
Ryder  on  behalf  of  the  defendant  infilled,  that  the  diverfitj 
taken  in  this  cafe  had  been,  if  the  debtor  who  cannot  be  com- 
C  470  ]     pelled  to  keep  it,  voluntarily  pays  in  the  debt,  fo  that  it  isius 
own  a£l,  and  the  creditor  is  bound  to  receive  it,  this  m  no 
•  ademption  of  the  legacy,  for  it  mull  be  the  adl  of  the  tcftatrix, 

and  not  the  act  of  the  debtor  who  is  a  third  perfoo,  which  it 
to  revoke  the  will  •,  but  in  the  prefent  cafe,  where  the  teftatrix 
called  in  the  debt,  nay  ffted  for  it,  and  would  not  fuflfer  itta 
continue  where  it  was,  this  was  altering  the  condition  and  ftate 
of  the  thing  bequeathed,  and  muft  confequently,  as  to  that  be 
a  revocation  of  the  will ;  it  was  like  the  cafe  where  one  dcrifcs 
land  and  afterwards  difpofes  of  it,  this  is  a  revocation ;  najfi 
tho'  tlie  feoffment  be  to  the  ufe  of  the  teftator  and  his  heirs, 
nay  even  tho'  it  be  to  the  ufe  of  the  will  j  and  it  was  obfcneJ, 
that  the  will  intended  this  debt  fliould  continue  until  the  time 
of  the  teftatrix's  death,  becaufe  it  was  faid  the  legatees  IhouW 
allow  their  proportion  of  the  charges  of  recovering  it. 

To  which  it  was  replied,  that  this  legacy  being  40/.  couU 
not  be  called  a  fpecific  legacy,  but  only  fo  much  money,  and 
the  debt  due  for  rent  was  added  in  favour  of  the  legatee,  as  a 
certain  fund  for  payment  of  the  legacy,  and  what  was  intended 
in  favour,  and  for  the  benefit  of  the  legatee,  ought  not  to  be 

turned 
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foti>  «. 


led  to  his  difadvantage  j  ;fnd  the  cafe  of  Orm  and  Smithy 
'em.  68 1*  as  alfo  Poulefs  cafe  in  Raymond  335,  were  cited 
n  point,  where  tho*  the  debt  bequeathed  was  called  in  and 
rived  by  the  tcftatrix  herfelf  in  her  life-time«  yet  it  was  re- 
ed this  did  not  avoid  the  legacy,  for  that  the  receiving  in 
debt  increafed  the  perfonal  eftate,  which  was  to  anfwer 
legacy. 

^uord  Chancellor  took  time  till  the  next  day  to  conflder  of 

1  cafe,  and  obferved  that  the  authorities  of  the  books  were, 

t  tho*  the  teftator  called  in  the  debt,  yet  it  was  no  ademp-      T  Ant  1 

1  of  the  legacy  \  and  fo  were  the  two  cafes  cited,  Poulcfs 

I  in  Raymond^  and  alfo  in  Swinb.  452*  and  that  the  reafon 

:n  why  the  teftator's  calling  in  the  legacy  fliould  not  be  an 

mption  thereof  was,  becaufe  it  mull  be  prefumed  to  have 

ceeded  from  the  teftator's  apprehenCon  the  debt  was  in 

get  ia)  and  therefore  to  have  been  done  in  favour  of  the   (*^  Sfetheeitfi 

itce,  to  the  intent  he  might  not  lofe  his  legacy,  and  what   mop^r^Eirl  of 

i  done  out  of  kindnefs  to  the  legatee^  ought  not  to  be  inter-  SufFoik,  rol.  s« 

xd  to  his  prejudice.  ** 

iia  Lordihip  took  notice,  how  the  fame  a£^ion  had  been 
ftrued  in  two  fuch  oppofite  fenfes  ^  however,  he  held,  upon 
authorities  aforefaid,  that  the  teftatrix's  receiving  in  the 
t  herfelf)  tho'  upon  her  fuing  for  it,  was  no  ademption  of 
legacy  (i). 


I )  Vide  Earl  of  Tbomwd  r.  Earl  of  Suffm,  ante  i  vol  46 1 .    Rider  v.  fTa^^ 
'330. 
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Cafe  ijo.  Papillon  verfus  Voice. 

At  the  Rolls. 

Js^^*  L**©^ ***  j4  ^^^^^^^  10,000  /.  to  truftecs  to  be  laid  out  in  a  purchafe 
3  iCci.  It.  Cht.  •  of  lands,  and  to  be  fettled  on  B.  for  life,  without  im- 

A.'detifcd  pcachnient  of  wade,  and  from  and  after  the  deteiminatioo  of 

10,000).  to  that  cftate  to  truftces  and  their  heirs  during  the  life  of  5.  to 

trttfteet  in  troft  -  .  .,  .«•...., 

to  be  Uid  prcfcrvc  contingent  rcmaindersi  remainder  to  the  heir*  of  the 

rotiaUndt        j^^jy  of  5.  With  remainders  over,   with  a  power  to  A  t(^ 

aiul  to  be  fet*  ^  1         1     i- 

t)e4  on  B.  for       make  a  jointure ;  and  by  the  fame  will  A*  devifed  lands  to  i. 

wai7'lemaiii-     ^°^  ^^^  ^^^'^  Without  waile,  and  from  and  after  the  •  detennina — 
der  to  tfuftrcf       tion  of  that  eftate^  to  truftces  and  their  heirs  during  the  life  oF^ 

and  their  hfiis        -_  ^  .     ,  .     ,  *      •   . 

for  the  life  of      B^  to  prcicrve  Contingent  remainders,  remainder  to  the  heirifl 
TwttJ^T^-      °^  ^^*-  ^^1  ^^  ^'  remainders  over,  and  died  Icaviag  C  ac— 

2nainders,with  4     CUlor* 
power  to  B.  to 

sDike  ajoinMre,  remainder  to  the  htirt  of  the  body  of  B.  femaindert  over,  and  by  tht  lifKviit 
devifei  landa  to  B.  to  the  fame  ufes,  and  diet  leirins  C.  execator  ;  B.  foes  C  the  caccntor  fcrlb^ 
oredi  relating  lu  the  kandi  that  are  in  hit  haadt,  and  to  have  the  nkooey  laid  o«t  ia  laaiaandAc — 
tied.  Drcreed  by  the  MaUer  of  the  RoHt,that  B.  had  but  an  eftate  for  life  in  the  laads,  amthatl^ 
intitled  to  the  deeds,  but  that  they  were  to  be  brought  into  court,  and  that  the  lands  to  he  toigh^ 
with  the  moneyt  were  to  be  fettled  on  B.  for  bit  life  only,  remainder  to  hit  ftrft,  Ac  Ibii.  Batb]K 
the  opinion  of  Lord  Chancellor  King,  B.  was  decreed  to  have  an  eftate-cail  ia  the  laada  4c«iM-:a 
and  conf:quent)y  to  be  iniiiled  to  the  deeds  relating  thereto,  thotigh  at  to  the  l^nda  to  hi  pw  — 
rhafrd,  that  being  executory,  and  in  the  power  of  the  Cuurt»  B.  wat  Co  be  but  Cceant  for  lil^  m^m 
remainder  to  hit  fit  A,  Jlcc.  fon* 

[*4y2  ]  ^«  brings  his  bill  againft  die  executor  to  have  the  10,000/'. 

laid  out  in  land,  and  fettled  in  the  fame  manner,  and  widithe 
like  limitations  as  the  land  was  devifed  by  the  will,  by  which 
it  was  infilled  a  plain  eftate-tail  vefted  in  B.  and  alfo  tbt  C 
the  executor  fliould  deliver  to  B.  the  writings  relatbg  to  the 
land  devifed,  he  being  intitled  to  the  inheritance. 

For  the  plaintiff  it  was  urged  to  be  an  univerfa!  rule,  with- 
out any  exception,  that  where  lands  are  limited  to  one  for  Efe, 
with  a  fubfcqucnt  limitation  either  mediate  or  immediate,  to 
tlie  heirs  or  heirs  male  of  his  body^  in  all  tliofe  cafes  the  t^ 
(^)  1  Inft.  21.      nant  for  life  has  a  vefted  remainder  in  {a)  tail  in  himfclf,  and 
h.  jiij.b.  fj^j.  ^vords  i^hcirs]  or  [heirs  male  of  his  body]  arc  words  of 

limit  itioii,  and  not  of  purchafc,  which  rule  was  faidtohold 
in  all  torts  of  conveyances  as  well  in  wills  as  deeds. 

ri.us  in  the  cafe  of  King  verfus  MclUtigy  i  Vent.  27y 
2  Lcv:/:z,  q8.  where  lands  were  devifed  to  A,  for  life,  and 
alter  his  dcccalc  to  the  iflue  of  the  boily  of  A.  by  a  fccond 

wifc> 
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ie,  and  for  wmt  of  fuch  iffuc  to  3.  in  fee,  with  power  to  A.  Pa?iii.on  v. 
stake  a  jointure  on  a  fecond  wife,  Lord  Chief  Jufticc  Hale 
s  of  opinion,  that  this  was  an  ellate*tail  in  ji.  and  tho'  the 
ec  other  Judges  in  B.  R.  were  of  a  contrary  opinion,  yet 
»n  error  brought  in  the  Exchequer  Chamber,  the  judgment 
JS./2.  was  reverfed,  and  judgment  there  given  according  to 
:  opinion  of  the  Chief  Jufticc,  which  was  faid  to  be  a  much 
:>nger  cafe  than  the  cafe  at  bar,  in  regard  there  was  in  that  [  ^ jj  J 
is  not  only  an  exprefs  ellate  for  life,  with  the  like  power  for 
t  tenant  for  life  to  make  a  jointure,  (as  in  the  prefent  cafe); 
(  die  remainder  was  to  the  ijp/e  of  the  body  of  ^«  which  was 
aftrued  to  give  an  eftate-tail  to  ji.  tho'  the  fame  words  in  a 
ed  would  not  make  an  eftate-tail.  Alfo  the  cafe  of  {a)  (*\^"  ^^*  »• 
dlf  verfus  Coleman  was  cited  as  determined  by  Lord  Harcouti^ 
ncre  lands  were  devifed  to  be  fold  to  pay  debts,  and  after 
hts  paid,  the  truftees  were  to  convey  the  refidue  of  the  lands 
ifold  to  jf.  for  life,  remainder  to  the  heirs  male  of  his  body  ; 
id  tho*  Lord  Convper  declared,  that  this  being  a  cafe  where 
c  court  was  to  direft  a  conveyance  to  be  made,  and  there  • 
re  executory  in  its  nature,  it  fliould  be  conftrued  like  :;r- 
les,  for  which  reafon  his  Lordfliip  direflt d  the  conveyance 
be  made  to  A.  for  life,  with  remainder  to  truftees  to  pre- 
TC  contingent  remainders,  remainder  to  the  firft,  (jfr .  fon  of 
in  tail  male  fucceflively,  remainder  to  the  daughters  in  tail 
acral  j  yet  on  a  rehearing  before  Lord  Harcourty  this  decree 
3  reverfed,  being  the  cafe  of  a  devife  of  a  truft  of  land  which 
ght  to  be  taken  as  a  devife  of  the  land  itfelf  ;  and  if  tins 
d  been  fuch,  a  court  of  equity  muft  have  taken  the  words  of 
:  will  as  tliey  found  them,  fo  the  decree  ought  to  be,  and  his 
Tdihip  accordingly  did  decree,  that  the  truftees  (bould  con- 
j  the  eftate  to  A.  for  life,  with  remainder  to  the  heirs  male 
the  body  of  A.  which  made  a  plain  eftate-tail  in  A.  and 
:rc  was  the  like  reafon  that  the  conveyance  of  the  truft  di- 
led  by  the  will  fliould  in  the  prefent  cafe  follow  the  words 
the  will.  That  the  power  for  JS.  the  devifee  to  make  a 
nture,  was  no  indication  that  only  an  eftate  for  life,  and  not 
eftate«taU  was  intended  to  pafs,  becaufe,  tho'  tenant  in  tail 
lid  make  a  jointure,  yet  he  could  not  do  this  without  de- 
Dying  the  eftate-tail,  by  levying  -i  fine  and  fufFering  a  re- 
rcry  \  whereas  the  teftator's  intention  might  reafonably  be,  . 

thai 
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FAriLtoiiv.     that  B.  the  intended  tenant  in  tail  (hould  make  a  jointure  ft 
his  wife,  without  cutting  off  the  intail.  That  m  cafe  of  wiC^ 
legal  eftates,  or  any  voluntary  conveyance,  equity  ought  rjo 
to  interpofe  or  give  afliftance  one  way  or  other,  but  leave  it  tc: 
the  law,  where  B.  the  devifee  being  clearljr  intitled  to  am 
eflate-tail,^  had  confequently  a  good  claim  to   the  writings.. 
That  the  rule  touching  limitations  of  eftates,  where  an  cftatr 
for  life  was  given  to  jf.  with  a  mediate  or  immediate  remain- 
der to  the  heirs  or  heirs  male  of  his  body,  gave  an  eftate-tail 
to  A.  and  that  the  word  [heirs]  was  a  technical  word,  was  voy 
well  known   and  depended  upon,  infomuch    that  it  would- 
be  dangerous  to  titles  to  (hake  or  fufier  this  rule  to  be  dif— - 
puted  (i). 

Am 


(i)  Lord  Harcourt^s  decree  upon  the 
rebearing  in  Bak  v.  Ccktnan  was  ai 
follows,  «i;/«.  ••  HisLordfhip  declared, 
that  this  cafe  arifing  upon  the  words  of 
&  will  was  much  different  from  the  fe- 
veral  cafes  decreed  in  this  court  upon 
marriage  articles ;  that  fuch  articles  are 
always  intended  to  be  carried  into  a 
further  and  more  perfeft  execution  ; 
that  the  parties  to  (uch  articles  are  to 
be  confidcred  as  purchafers,  and  in  a 
court  of  equity  ought  to  have  their 
contradh  executed  according  to  their 
true  intent  and  the  nature  aiid  courfe 
of  marriage  articles  and  fettlements, 
on  making  whereof  the  ifTue  male  of 
the  marriage  are  particularly  regarded, 
and  generally  taken  as  purchafers ; 
that  when  by  the  carclefs  penning  of 
marriage  articles  the  contrafl  is  ex- 
preifed  in  confideration  of  an  intended 
marriage  and  portion  to  fettle  the  huf- 
band's  eAate  to  the  ufeof  him  and  his 
intended  wife  and  the  heirs  males  of 
t^eir  bodies  or  the  like,  that  general 
limitation  has  been  refb-alned  in  this 
court,  when  an  execution  of  the  mar- 
riage articles  and  agreement  had  been 
decreed,  to  an  eftate  to  the  hulband  for 
his  life,  with  a  remainder  to  his  firfl 
and  other  fons  in  tail  male,  for  that  it 
could  not  reafouably  be  fuppofed  a  va- 
luable conGdcratioo  was  agreed  to  be 


given  to  have  an  ellate  fo  fettled  thi^c 
the  huiband  might  defboy  or  bar  th^ 
fettlemcnt  as  foon  as  he  fhoold  maker 
it,  but  that  no  one  cafe  has  beendteci 
where  the  like  decree  has  been  made 
upon  the  words  of  a  will,   onderwhkli 
the  devifees  claim  voluntarily  ;  that  io 
this  cafe  the  quelHon  arofe  upon  die 
v/ords  in  the  codicil,  and  all  wills  cogbt 
tc  be  conftrued  according  to  the  true 
intent  of  the  teflator,  fo  as  fuch  intent 
appear  with  certainty  and  be  con fillent 
with  the  rules  of  law,  and  that  the  fame 
words  of  limitation  ought  to  rrcei'vetk 
fame  conjhufilon  in  a  court  if  ipiitfosiht^ 
ba-je  at  laiv  ;   that  the  fame  words  in  a 
will  which  at  law  would  create  a  1^ 
intaii  ought  to  be  conftrued  fy  tbutmrt^ 
when  they  fall  under  a  truft  and  art  t%  it 
carried  into  further  execution  (as  in  die 
prefent  cafe),  fo  as  to  create  an  tfutM- 
hU  intail ;  and  that  in  this  cafe  by  die 
words  of  the  codicil  according  to  tk 
known  rule  andconilrudion  oFlawdie 
tedator  has  given  to  the  plaintiff  an 
eftate  tail  of  the  defendant  Elixakai 
Balers  fliare  or  dividend  after  her  de- 
ceafe,  and  fubjeft  to  her  power  of  leaf- 
ing of  the  refidue  of  his  eftate  after  Im 
debts  and  legacies  paid  ;  and  that  ia 
this  cafe  it    could     not  be    infirrred 
with  any  certainty  from  the  power  of 
leafing  given  to  the  plaintiff,  that  the 

deviibr 
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to  the  cafe  of  the  money  dircfted  to  be  laid  out  In  land  PAMttoK  w^ 
rttled  as  above,  if  it  (hould  be  thought  clear  (as  it  was  ap- 
:nded  to  be)  that  the  word  [heirs]  mu(l  be  taken  as  a  word 
litation,  and  to  create  an  eftate-tail  in  one  part  of  the 
where  the  land  was  devifed,  it  was  impoflible  but  that 
ime  words  of  the  fame  man  in  tlie  fame  will  mud  have  an 
rm  (ignification,  and  confequently  that  B,  muft  hzve  an 
-tail  in  the  lands  to  be  purchafed  with  the  10,000  /.  land 
noney  to  be  laid  out  in  land  being  the  fame. 

L  the  other  iide  it  was  faid,  that  as  to  the  rule  laid  down» 
z  an  eftate  is  given  to  one  for  life,  with  remainder  (me* 
or  immediate)  to  the  heirs  or  heirs  male  of  his  body,  this 

an  eftate  tail,  and  the  word  [heirs]  was  a  word  of  limi- 
i  and  not  of  purchafe,  the  fame  did  not  extend  to  the  cafe 
Krill,  as  appeared  from  no  cafe  having  been  cited  to  that 
>fe.  The  only  rule  in  conilru£tion  of  wills  was,  the  in-  (  47S  3 
m  of  the  party  ought  to  take  place,  however  improperly 
fled.  Now  it  was  impoflible  by  words  to  exprefs  the 
tion  plainer  than  the  teftator  had  done  in  this  cafe  ;  and 
ild  be  a  downright  violation  of  bis  intention  to  conflrue 
ftate  devifed  to  B.  to  be  an  eftate  tail.     For  i^,  the 

was  devifed  to  B.  for  his  life  exprefsly.  2i//p,  It  was  to 
thout  impeachment  of  wafte,  which  would  be  vain  words, 
were  to  have  more  than  an  eftate  for  life.  3£?/;^,The  eftatc 
levifed  to  truftees  during  the  life  of  5.  to  preferve  con- 


r  intended  he  flioald  not  have  an  and  third,  and  all  and  evtry  other  the 
tail,  as  the  words  plainly  import,  fon  and  fons  of  the  faidC.  Said  jixniorf 
fe  fuch  power  of  leafing  was  luore  and  the  heirs  males  of  the  bodies  of 
cial  than  the  power  of  leafing  fuch  firft  and  other  fons,  be  reverfed 
by  the  ^^Htmj  8.  to  tenants  in  and  difcharged,and  inftead  thereof  that 
and  it  being  admitted  io  the  the  faid  JS'Zfs.  BnU*s  Hi  are  or  fourth 
j)ff«  that  the  debts  and  legacies  part  of  the  faid  eflate  be  conveyed  after 
lid,  that  therefore  the  fame  con-  the  death  of  C  £ale  junior,  to  the  ufe 
.on  ought  to  be  made  as  if  no  of  the  heirs  male  of  the  body  of  the  faid 
lad  been,  and  then  in  conftruc-  C  BaU,  and  for  default  of  fuch  ifTueto 
flaw  it  will  bean  eftate  tail  exc-  the  ufc  of  the  defendant  Coleman  and 
:  And  upon  the  whole  matter  WiUiam  Bcgany  their  heirs  and  affigns, 
think  fit  and  fo  order,  That  the  equally  to  be  divided  between  them, 
ecree,  fo  far  as  itdireOs  convey-  and  that  the  Mailer  to  whom  the  mat* 
le  ikid  fourth  part  of  the  faid  ter  by  the  faid  former  decree  (lands  re- 
after  the  death  of  the  plaintiff*  ferred,  do  fee  the  (aid  Eliz.  Bali'$  part 
ik  to  the  ufe  of  the  firft,  fecond,  fettled  accordingly. 

2  tingent 
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rAPiLLOK  V.     tingcnt  remainders,  (o  that  the  teftator  ezprefled  his  intentio:^ 
tliat  the  remainders  limited  to  the  iflue  of  B.  (hould  be  coxm. 
tingcnt  remainders ;  and  what  could  be  more  contraditlory  'to 
this  cxprcfs  and  plain  intent,  than  to  fay,  thefe  remainders  fluff 
not  be  contingent,  but  give  a  veiled  eftate  tail  to  B  ^  A$  t9' 
the  notion,  tliat  the  conveyance  dire£led  by  ai  will  fhouldk 
in  the  words  made  ufe  of  in  tlie  will,  it  was  impolEble  this 
rule  could  univerfally  hold ;  for  fuppofe  the  diredion  of  the 
m'ill  was,  that  the  truftce  fhould  convey  the  lands  to  A.  for 
life,  remainder  to  B.  for  ^rr,  this  in  a  deed  would  not  convey 
a  fee,  as  it  would  in  a  will,  and  tl^erefore  tliere  was  none- 
ceflTity  the  words  in  the  conveyance  (liould  purfue  thofc  in  the 
will :  fo  if  the  words  of  the  will  had  diTe£led  the  eftate  to  be 
conveyed  to  A.  for  life,  remainder  to  the  ijfue  of  bis  boJj  (he 
having  none  at  that  time  born)  this  would  be  an  eftate  tail, 
but  in  a  deed  it  would  not  be  fo.     Again,  if  the  words  in  i 
will  were,   that  the  conveyance  fliould  be  to  A.  and  his  keirr 
tmilfj  this  would  be  an  eftatc-tail ;  but  put  fuch  words  into  a. 
deed,  and  there,  for  want  of  faying  of  whofe  body  the  heir  muft 
be,  they  would  give  a  fce-fimple,  quodfuit  conceffum  pircur\ 
It  was  alfo  obferved,  that  if  the  words  of  a  will  be  dark  and 
doubtful,  it  would  be  quite  improper  for  equity  to  diit£l  st^ 
[  476  ]        conveyance  in  fuch  words  -,  for  that  would  be  to  decree  in  :ft. 
court  of  equity  a  fuit  at  law  j  whereas  the  office  of  a  court  oE" 
equity  is  to  explain  the  words,  and  put  fuch  a  conftru£lion  up^ 
on  them,  as  tliat  a  proper  legal  conveyance  may  be  made  of  the 
premilTes  •,  and  tlicrcfore  it  would  be  abfurd  to  admit  the  rule 
laid  down  by  the  oiher  fide  to  be  an  univerfal  rule.     The  cafe 
of  Backhufc  vcrfus  lF<lls  was  cited,  which  was  determined 
Hill.  1 2  Atifht^  B.  R.   during  the  time  that  Lord  Maccusfidi 
prefidcd  there,  where  tlic  cafe  was,  that-^.  fcifed  in  fee  dcrifed 
the  prcmiflcs  to  B.  to  hold  to  him  for  the  term  of  his  natural 
life  only,  without  impeachment  of  wafte,  and  from  and  after  his 
dcceafe  to  the  ilTue  male  of  his  body,  (if  God  fliould  bkfs  him 
with  iflue)  and  to  the  heirs  male  of  fuch  ifTue  male,  and  forwant 
of  fuch  iflue,  the  teftator  limited  two  remainders  over  in  the 
fame  word«.  And  it  was  adjudged  that  B.  took  but  an  eftate  for 
life,  the  eftate  being  given  to  him  for  life  only,  and  there  was 
a  limitation  afterwards  to  the  heirs  male  of  his  iflue,   which 
was  a  defcription  of  the  pcrfou,  who  was  to  take  the  eftatc- 
tail. 
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*il«  To  which  it  was  added,  that  however  with  refpefl  to  the  Papillok  v. 

ands  devifed,  the  court  might  conftrue  6.  to  have  an  eftate- 

^U  therein,  yet  as  to  the  10,000/.  which  was  to  be  laid  out 

in  lands,  and  to  be  fettled  on  B.  for  life,  ^c.  admitting  that 

he  devife  of  the  legal  cftate  of  the  land  devifed  was  out  of  the 

>bwcr  of  a  court  of  equity  to  model  and  alter,  (tho*  the  plain 

itention  of  the  pairty  were  otherwife)  yet  this  money  to  be 

lid  out  ill  lands  wa^  executory,  plainly  in  the  power  of  the 

>urt,  and  of  a  court  of  equity  too,  for  which  reafon,  and 

'here  no  rule  of  law  was  to  be  broken,  it  was  hoped  a  pur- 

ftafe  would  be  dire^ed  to  be  made  with  this  money,  and  a 

^element  decreed  in  fuch  manner  as  that  the  meaning  of  the 

i.'Sty  might  take  eflfeft. 

JlHaJfr  of  the  Rolls  :  t  have  not  heard  any  cafe  cited,  nor  do  [  477  3 
Icnowof  any  at  prefent,  where  lands  being  devifed  to-/f.  for 
Fc,  remainder  to  the  heirs  of  his  body,  this  in  cafe  of  a  will 
a.5bcen  conftrued  an  eftate-tail  in -/f .  The  intent  of  this 
rill  is  moil  plain,  but  how  far  confident  with  the  rules  of  law, 
■i^d  alfo  how  far  the  fame  words  heirs  of  the  body  in  the  fame 
•'ill  may  be  conftrued,  as  to  the  devifc  oflandsy  to  be  words 
>f  limitation,  and  yet  in  the  devife  of  lands  to  be  boughty  words 
^f  purchafe,  I  (hall  confider  \  but  tliis  is  a  new  cafe. 

Afterwards  on  the  —  of  December  following,  the  Majier 
tf  the  Rolls  having  taken  time  to  confider  of  this  matter  folemn- 
'y  gave  his  opinion,  that  as  to  the  devife  of  the  lands  in  this 
^c,  an  eftatc  for  life  only  paffed  to  the  plaintiff  B.  with  re- 
'^'inder  to  the  heirs  of  his  body  by  purchafe  ;  and  therefore 
^  plaintiff  fliould  not  have  the  writings  delivered  to  him,  but 
^kcfe  fliould  be  brought  into  court  5  and  that  as  to  the  money 
^  be  laid  out  in  lands,  and  to  be  fettled  to  the  fame  ufes,  the 
^Ourt  had  moft  evidently  power  over  that,  whicli  therefore 
Qiould  be  fettled  fo  as  to  make  thie  plaintiff  tenant  for  life  only, 
^d  that  bis  fons  fliould  take  ii\  tail  male  fucceffively,  ^c*  ac- 
cording to  the  intention  of  the  teftatoi;;;(.i ). 

Bat  thccaufe  coming  [a)  afterwards  upon  an  appeal  before   {d)  Hill.  Term 
[x)rd  Chancellor  iT/'/T^,  his  Lordftiip  declared,  as  to  that  part  '^?'* 


(1)  •!  RegwLib#  B.  1727.  fol.  336.  • 
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of  die  ci(e  where  the  hnds  were  devifed  to  if.  (or  life,  f^jQ* 
Ciid  to  be  without  v^afte,  with  Temainder  to  tniftees  to  fum^ 
contingent  TemainderSi  reminder  to  the  heirs  of  the  bpdy  pf 
fi.  this  lemainder  was  within  the  general  rule,  and  mud  opp* 
rate  as  words  of  limitation,  and  coiifequentl^  create  a  teft^ 
eftate-tail  in  iff.  f  and  that  the  breaking  into  this  Tuk,  w:puid 
occafion  the  utmoft  uncertainty  i  wliercfore  the  writin^^  a^d 
title  deeds  of  this  cltate  ought  to  be  deliYcred  to  i?.  the  plya* 
tiff:  But, 

As  to  the  other  point  Lcrd  CffattcfllgrdecbTtd  die  court  had 
a  power  over  the  money  dirc£led  by  the  will  to  be  inrefted  in 
land}  that  the  diverfity  (i)  was,  where  the  will  palles  a  legal 

e(iate,4 


f  Tho'  this  was  Lord  ChancrUor's  opinion^  yet  the  queftion  as  to  the 
deiifed  was  given  up,  the  plaintiff  having  brought  a  fupplemeacal  billt  whereby 
it  appeared  that  by  his  father's  marriage-articles  he  was  intitted  coan  eftate-taiL 


( i)  fn  many  of  the  cafes  on  this  fub- 
jeA  the  diAindion  has  been  taken,  and 
relied  upon,  between  legal  and  equitable 
eftates,  but  frem  jim/eafv,  Tayhr^  Amb. 
376.  Do^  V.  ytm'tMgt  2  Burr.  1  io8«  the 
opinion  of  BuJler  JulL  in  Hodge fom  v. 
jimhicfft  Doug.  317.  aodywi«JV.  Mor- 
gan^ I  Bro.  Cha.  Rep.  206.  it  feems 
that  fuch  diftindion  does  not  now 
prevail  in  courts  either  of  law  or  equi- 
ty ;  that  the  rules  of  the  two  courts 
are  perfedly  concurrent  on  thefe  points ; 
that  in  both,  the  intention  of  the  tella- 
tor  is  equally  attended  to,  and  the  fame 
latitude  admitted  in  the  ccnjiru^Tt9m  of 
words :  that  where  the  tcilator  ufes 
technical  words  •nly,  their  technical 
meaning  mufl  be  adopted,  but  where  it 
can  be  fufficicntly  collected  from  the 
context  that  he  means  them  in  any 
other  fenfe,  his  intention  (hall  prevail 
againft  their  technical  import ;  and 
therefore  a  limitation  to  bms,  without 
farther  explanation,  (the  ancellor  talc- 
ing an  elUte  or  freehold  by  the  fame  in- 
ilrument)  can  never  give  an  eftate  by 
purchafe.  as  decided  by  Coljhn  v.  Coljm^ 
2  Atk.  246.  the  objections  to  which 
cafe  do  not  tend  to  prove,  that  the  tef- 
Utor  ufedthe  words^'heirs  of  the  body'' 


in  anv  other  than  their  technical  mean- 
ing, bat  merely,  that  he  intended  an 
e(Ute  for  life  only  to  the  anceftor,  and 
an  eiUte  byfurcSafi  to  the  heirs  of  the 
body ;  which  the  law  would  not  permit  1 
whereas,  had  the^airr  iniencion  been 
demonilrablet  it  flioald  have  prevailed^K:  * 
the  rule  of  law  mtt  heinz  mfflicmkU  io  ''~^       r 

antl  operation  of  the  eftette  err  imerefi  de 
"ciftiL     ( See  the  other  caies  on  this  ful^v  . 
jed  in  Bale  v.  CokmrnUy  ante,  1  vol.  f  42.      ^ 
But  the  diftindion,   which  has   bee  ^ 
made  between  trulls  executed  and  #i^^. 
rWory,  feems  to  have  occafioned  grea^^« 
er  diflerence  of  opinion.     Vide  L^^-d 
Glamchy  v.  Bofvilk,  Ca.  temp.  Tal.    3. 
Roberts  v.  Dlxweil^  1  Atk.  607.  ffrij^St 
V,  Pearfvn^    Fearn's  Cont.   Rem,  ^tb 
edit.  187,  and  Amb.  358.  S.  C.    ^«. 
jfen  V.  TayloTj  Amb.   376.     H^AIte  r. 
Cartrr,  Amb.  S^o,  BagJhanvw.S fencer, 
1  Vez.  1 52,     Baflm-J  v.  Proby,  at  ci^ 
Rolli,  May  8,  17S8,  in  which  thecal 
was:    •'/*.  Fo'wnall  dt\\(td  to  J.  B. 
^*  and  C.  and   their  heirs  and  affirm 
**  for  ever,  to  the  ufe  of  them  their 
*\  heirs  and  afCgns  for  ever,  all  iui 
*'  manors,  lands,  &c.  in  the  couotjrof 
*'  D*  and  cife where  upon  the  fr«^«al 

«»tralU 
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ind  where  it  is  only  executory,  and  the  party  muft    PA?ittoN  < 
to  this  court)  in  order  to  hate  the  benefit  of  the  will ; 
1  the  latter  cafe  the  intention  {hould  take  place,  and  not 
les  pF  law ;  fo  that  as  to  the  lands  to  be  purchafed  they 

hoi  be  limited  to  B,  for  life,  with  power,  &r.  remain- 
the  heirs  of  his  body,  but  to  B.  for  life,  with  power, 
mainder  to  truftees  during  his  life  to  preferve  contin<* 
nhainders,  remainder  to  his  firft  and  every  other  fon  in 
ale^  remainder  overj  ^c.  (i). 


f  following^  that  is  to  hy,  upon 

to  fct  the  fame  oat  in  foch 
oer  as  thty  (hovld  approve 
He  benefit  of  his  (the  teftator's) 
|:1iter  Jane,  and  the  rents  and 
its  thereof  to  lay  oat  and  apply 
her  mod  advantage,  until  (he 
Id  attain  her  age  of  21  or  be 
ied,  and  on  her  attaining  that 
that  the  faid  trnftees  or  the  for* 
'  of  them,  or  the  heirs  of  fuch 
Ivor  JIbnJii,  ms  coun/tl  JhoM  md- 

i^mvey^ftttlc  tmd  ajjure  the  faid 
ors,  lands,  d:c.  v«Ao»  nr^  /•  the  uje 
vr  in  tinfifor  the  faid  Jane /or  her 
vudirfter  her  deaths  then  on  thehfirs 
it  hodjf  lawfully  ijfu'tng ;  but  in 

his  faid  daughter  fliould  dfe 
AOut  leaving  iflae  of  her  body 
ally  begotien,  then  he  devifed 
b  faid  real  eflates  to  his  brother 
^wwnall^  his  heirs  and  affigns  for 
''    On  a  bill  filed  by  the  dangh- 

her  hoft'and  to  have  the  trufts 
will  carried  into  execution,  Sir 


£.  Xenjton,  M.  R.  declared  ''  that  on 
the  true  conflrudUon  of  the  will  in  the 
events  which  have  happened,  the  real 
eftate  oueht  to  be  fettled  upon  Mrs. 
Baftwrd  w  life,  with  remainder  to  her 
firft  and  other  fons  fncceffively  in  tdl 
general,  remainder  to  her  daughters  ia 
tail  general  as  tenants  in  common,  with 
ch>fs  remainders  in  tail  general,  with 
remainder  in  fee  to  f,  Pownall.  And 
his  Honor  ordered,  that  the  Mailer 
ihould  fettle  proper  conveyances  ac- 
cording to  fuch  direflion ,  and  that  the 
defendants  the  trnllces  ihould  execute 
the.  fame."  Reg.  Lib.  A.  1787.  fol. 
41c.  N.B.  His  Honor  mentioned  a 
cafe  of  Llojd  v.  fonesf  before  LordNyr^ 
thtngton,  in  which  Lord  N.  faiJ  he  con* 
ceived  Lord  Hardw'uke  to  have  admit- 
ted at  Iqfi  the  difference  between  trulls 
executed  and  executory. 

(I)  Reg.  Lib  B.  1731.  fol.  160. 
For  the  fub(eqnent  proceedings  in  this 
caufe,  vide  Smjthe  v.  Claj^  Amb.  645. 
and6firo.  P.  €.395. 


Laiindy  vetfus  Williams, 


Cafe  151. 

Lord  Chancellor 

fUEL  Laundy  having  feveral  children,  by  will  dated    ,  e^  c«,  Ab. 

8  th  of  November  1721.  devifed  to  his  fon  Samuel  Laundy   »99«  P^«  3- 

'  « .        ^    %  Eq.  C«.  Ad. 

to  he  paid  at  his  age  of  twenty^one  \  to  his  Ion  IVhttmore    561.  pi.  9. 

If  I  oevh'e  a  Ie« 
ol.  to  A.  payable  at  hit  age  of  ix»  and  A.  dies  before  it»  A.*s  esecoton  or  a^minitlra- 
lot  have  that  legacy  tiU  fuch  time  as  A.  (bad  he  lived)  (koali  have  attained  11,  aid  my 
Aall  have  the  incereft  in  the  mean  time.  But  if  I  pive  a  legacy  to  A.  of  100 1,  payable 
of  ftiy  tod  if  he  dies  before,  then  to  B.  and  A.  dies  before  11,  B.  ihail  have  the  legacy 
and  not  ft  ay  till  fucU  time  at  A«  fliould  have  come  to  aii* 

C  c  2  Laundy 
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^^ill^am7'     ^^"'^y  2^^o/,   at  his  age  of  twenty-one  ;   to  his  fon  Edward 
Lautidy  (yet  an  infant)  2io/.  at  his  age  of  twenty-one;  to 
his  daughter  the  plaintiff  jinne  Lautidy  150/.  at  her  age  of 
twenty -one,  and  made  his  wife  the  defendant  Rebecca  execu- 
trix and  refiduary  legatee.     Tlierc  was  a  claufe  in  the  will, 
that  if  any  of  his  fons  and  daughters  Jbottld  die  before  hisy  her^  &r 
their  refpeBive  ages  of  iwenty^ne^  then  the  legacy  or  legacies  ofkimj 
her^  or  them  fo  dyings  Jhould  be  paid  to  thefurvivors  or  furvivor  cj 
fuch  children.     The  daughter  was  paid  her  legacy  of  150  A 
having  attained  her  age,  alfo  the  plaintiff  Samuel  having  at- 
tained his  age  of  twenty-one  received  his  legacy  of  230/. 
JVhitmore  LaundyditA  at  the  nge  of  eleven,  and  now  the  plain- 
tiff Samuel  Laundy  the  cldeft  fon  and  Anne  tlic  daughter,  who 
had  attained  their  ages  of  twenty-one,  brought  this  biH  againft 
the  executrix  Rcbercay  to  have  their  two  thirds  of  Whitmcre 
Laundf%  210/.  paid  over  to  them,  Ednvard  Laundy  the  other 
fon  being  yet  an  infant  of  about  twelve  years  old. 

For  the  defendant  it  was  infifted,  that  the  plaintiffs  camf 
before  their  time,  forafmuch  as  they  ought  to  ftay  for  their 
flv.ire  of  the  deccafed  infant's  legacy  of  210/.  until  thedcccaf- 
ed  infant  fiiould  have  come  to  the  age  of  twenty-one  years,  in 
cafe  he  had  lived.  For  i^,  the  word  [then]  if  any  of  the 
children  fliouKl  die  before  twenty-onC;  then  the  legacy  of  him, 
her  or  them  fo  dying  fhoiild  go  to  the  furvivors  or  lurviTor,  , 
mail  be  intended,  in  fuch  cafe,  or  if  fuch  faft  happened,  and 
was  not  to  be  conflrued  in  relation  to  any  time,  or  to  fignifr, 
that  on  the  death  of  any  of  the  children,  then  at  that  time  the 
legacy  was  to  be  paid.  2dly,  Legatees  over,  in  cafe  any  of 
tlie  firft  legatees  fhould  die  before  twenty-one,  were  only  fub- 
ilitiitcd,  and  could  not  be  in  a  better  condition  tlian  the 
original  legatees  were ;  conrequemly,  as  thefe  could  not  take 
till  their  ages  of  twenty-one,  by  tl^.c  fame  reafon  they  that 
came  in  their  places  (Hould  not  take  until. the  original  legatees 
[  480  ]  might  (had  they  lived)  have  attained  that  age.  31//^,  It^'as 
to  be  prefumed  the  teflatcr  had  confidcred  with  himfelf  when 
and  at  what  refpeclivc  times  his  cftate  would  bear  the  payment 
of  thefe  feveral  legaelesj  and  thiit  he  had  determined  die 
legacies  to  his  cliiklien  fliouid  be  paid  at  their  ages  of 
twenty-one,  and  in  tlie  mean  time  the  refiduary  legatee  Ihould 

have 
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have  them,  and  that  it  was  umreafonable  the  death  of  one  of     Lavkdt  v. 
the  legatees  under  the  age  of  twenty-one  (hould  accelerate  the 
payment,  or  prejudice   the  refiduary  legatee,  who  otherwife 
would  certainly  have  had  the  benefitK)f  the  intercft,  until  the 
dcceafed  infant  fhould  have  come  to  twenty-one. 

And  of  this  opinion  was  the  Lord  Chancellor,  who  pro- 
nounced his  decree  accordingly. 

But  on  the  following  day  Mr.  Solicitor  General  mentioning 
the  matter  again,  and  infilling  that  it  had  been  determined 
etherwife,  and  that  the  difference  was  betwixt  the  executor  or 
adminiftrator  of  the  firft  legatee,  and  the  devifee  over ;  if  I 
give  a  legacy  to  A.  payable  at  his  age  of  twenty-one,  and  he 
dies  before,  his  executors  or  admin iilrators  claiming  under  fuch 
legatee,  and  Handing  in  his  place,  (hall  not  be  intitled  to  this 
legacy  until  fuch  time  as  the  infant  legatee  would  have  attained 
his  age  of  twenty-one,  if  he  had  lived  ;  and  that  this  had  been 
folemnly  determined  as  well  on  an  appeal  to  the  Houfe  of 
Lords,  2  Vern,  199.  as  alfo  by  the  two  Chief  Juftices  and  the 
Mafter  of  the  Rolls  upon  an  appeal  to  the  King  in  Council 
from  a  decree  in  {a)  Antigua.  ^^j  ^^^^  ^^^^ 

But  where  I  devife  a  legacy  of  100/.  to  an  infant  at  his 
age  of  twenty-one  years,  and  if  the  infant  dies  before  twenty- 
one,  then  to  J.  S.  here  J.  S.  does  not  claim  under  the  infant, 
but  the  devife  over  to  him,  is  as  a  new  fubftantive  bequefl, 
and  is  to  be  paid  on  the  death  of  the  infant  under  the  age  of  r  ^g  r  1 
twenty-one.  Fide  i  Anderjbu  33.  alfo  2  l^ern,  283.  Papworih 
V.  Moor  cxprefs  in  point; 

Wherefore  on  tliefe  authorities  Lcrd  Chancelhr  varied  the 
decree  which  he  had  before  pronounced,  and  ordered  t\vo 
thirds  of  this  210/.  to  be  paid  to  the  two  plaintifls  (the  bro- 
AtT  and  fifter  of  the  dead  legatee  Whiimore  Lautidy)  and  gave 
intcieft  for  their  two  thirds  from  the  death  of  the  faid  infant ; 
for  though  it  was  objefted  that  this  being  a  new  legacy,  the 
executrix  ought  to  have  a  year's  time  for  tlie  payment  of  it, 
yet  the  court  held  tliat  muft  be  intended  to  be  from  the  death 
of  the  teftator ;  whereas  in  this  cafe  the  tellator  had  been  dead 
icveral  years  fi). 

(1)   Reg.  Lib.  B.  1727.    fol.  424. 

C  c  3  JVoTr; 


4S| 


Lauhot  v. 
Williams 
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Note  \  The  rule  in  equity  iieenis  by  this  refohUiioa  |d  W 
fettled  accordingly  (i). 


(0  Vide  Hiirrifin  v.  Buckk^  I  Stra. 
239.  Chtjterv.  PainHr^  ante  537.  S^- 
cotv.Cofton,  I  Atk.  556.  Ao<//»  v. 
Smith t  Amb.  ^83.  ,Grien  V.  i^]^/,  I 
Bro.  Cha.  Rep.  105.  SeJ  quxre 
where  the  legacy  is  payable  out  of  land. 


FeUbam  v.  Filtbam,  ante  X7^-  Aod 
where  the  legacy  carries  intereft,  tlie 
executes  of  the  decenfed  legatee  (baU 
have  the  legacy  prefently.  F<uaiirt^ 
V.  Fotmenau,  k  Vez.  khim 


Cafe  152. 

At  the  KolU. 
The  defendant 
li  In  CO  tempt 
to  ■  ferj.*an»  4t 
ariDf  tor  not 
anfwering,  and 
then  puts  in  an 
lafuffiient  ^n- 
fwer.     If  the 
vUmtifTs  cleric 
in  court  4cce(  tt 
tkacoflf;,  it 
purees  the  con- 
tf  nnpi  \  bui  if 
the  cnftt  be  not 
acce»tei,the 
plain  tiff  may 
go  on  in  hti 
prorefs  of  con- 
tempt where  he 
left  off,  .  or  a 
further  .nfwer* 

t  *482  ] 


Anonymus. 

IV  a  nian  be  in  contempt  to  a  ferjeant  at  arms  for  wan^oC 
an  anfwer,  and  then  puts  in  an  infufTicient  anfwer  and  the 
clerk  in  court  accepts  the  coils  of  the  contempt,  this  acceptn 
ance  does  remit  and  purge  the  contempt,  and  in  the  prooeb  of 
contempt  for  the  fecond  anfwer,  the  plaintiff  muft  begin  agam 
with  an  attachment  (the  firft  procefs)  and  cannot  begin  whcro 
he  left.  o.fF;  but  if  neither  the  plaintiff  nor  his  clerk  in  court 
does  accept  tlie  colls  of  the  contempt,  for  want  of  the  ^ 
anfwer,  although  tendered,  and  tlie  firft  anfwer  be  repoitecl 
infufficient,  the  plaintiff  may  go  on  with  the  procefs  for  the 
fecond  anfwer  where  he  left  off  at  obtaining  the  firfl ;  and 
therefore  upon  the  firft  anfwer  coming  in,  it  is  ufual  •  an4 
proper  for  the  plaintiffs  clerk  in  court  to  refufe  accepting 
the  cofts  of  the  contempt  for  want  of  the  firft  anfwer,  until 
he  has  feen,  and  advifed  whether  it  be  a  full  anfwer  or  no^ 
it  being  a  great  delay  to  the  juftice  of  the  court,  after  a  firft 
anfwer  is  gained  and  the  defendant  is  at  the  end  of  the  line 
as  to  contempt,  and  that  firft  anfwer  proves  immaterial,  to 
put  the  plaijitifFto  begin  his  procefs  of  contempt  again  2s  d 
onglnt{i). 


(1)  Spd  vide  Child  M.Btfibfinj  z  Vez.  iio. 
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Soirell  verfiis  Carpenter.  Cafe  153. 

A  Bill  was  brought  againft  the  defendant  to  have  the   LowiChticellor 
benefit  of  a  decree  obtained  againft  one  Ligo,  for  tht   ^  £,.  ca.  Ab. 
recovery  of  a  leafchold  eftate  held  of  the  dean  and  chapter  of  ^^'^^^j] Jj  ^,. 

of  St.  Paulj  •  ^emtt  liie,  tho* 

without  idua] 
■Mice,  ami  for  a  raloable  confideration,  yet  ftall  be  let  afide  {  and  thoofih  3b  tUi  cafe  the  rnk  of 
•fuity  be  hard>  ^et  it  it  ia  imiucioo  of  the  common  liw,  where  in  a  real  z&ton,^  if  ihe  defendant 
jjient  pending  the  writ,  the  jadgmenc  will  orer-reach  the  alienation  t  bnt  at  it  it  bard  enoo|h  in 
lome  cafet  to  make  people  Uke  notice  of  a  decree,  it  it  harder  Hill  to  oblige  them  to  take  notice^ 
a  pendency  of  a  fuit  j  and  in  cafe  of  a  real  purchaie  pendente  lite,  the  plaintiflf  ir  to  be  held  to  drift 
proof.  And  if  any  flaw  at  the  hearing  be  on  the  plaintiff 'a  (ide,  the  court  wil*  not  let  him  amend, 
kot  if  the  pnTckafe  pendente  lite  be  fraudulent,  and  to  elude  the  Juftica  of  tht  court,  it  oo|ht  to  be 
bigblj  \"' 


The  defendant  was  a  purchafer  of  this  cftatc  pendente  lite 
from  the  defendant  L\go^  viz.  about  three  months  after  fuck 
time  as  the  bill  was  filed  againft  the  faid  Ligo^  and  fubpoenas 
fenred  upon  him,  and  he  in  contempt  for  not  anfwering ;  but 
k  was  proved  in  the  caufe  that  the  defendant  was  a  purchafer 
for  the  full  value,  and  without  any  notice  of  the  plaintifi^s  ti« 
tkj  or  any  aftual  notice  of  the  fuit. 

However  it  was  obje£led  by  the  Solicitor  General,  that  a 
purchafe  mzde  pendente  lite  was  to  be  looked  upon  as  made  un- 
der an  implied  and  conftru£^ive  notice,  and  unlefs  regard 
Ihould  be  paid  to  this,  all  the  decrees  and  the  juftice  of  the 
court  might  be  wholly  evaded,  fince  the  defendant  pending  L4'3  3 
the  fuit  might  alien  to  one,  who  after  the  bill  (hould  be  there- 
upon amended  might  alien  again,  by  which  means  fuits  and 
decrees  in  this  court  would  be  rendered  vain% 

Lord  Chancellor  :  Where  there  is  a  conveyance  made  pen^ 
itnte  lite^  without  any  valuable  confideration  and  to  avoid  and 
dude  a  decree,  it  ought  to  be  highly  dlfcountcnanccd,  and 
even  though  the  alienation  be  for  never  fo  good  a  confidera- 
tion, yet  if  made  pendente  lite^  tlic  purchafe  is  to  be  fet  afide ; 
and  this  in  imitation  of  the  proceedings  in  a  real  action  at 
common  law,  where,  if  the  defendant  aliens  after  the  pen- 
dency of  the  writ,  the  judgment  in  the  real  adion  will  over- 
reach fuch  alienation.  But  where  there  is  a  real  and  fair 
purchafer  without  any  notice,  it  is  a  very  hard  cafe,  efpecially 
^  ^  court  of  equity,  to  fct  fuch  purchafe  afide  \  and  there 

C  c  4  being 
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SoftllLL  V. 
€AJlfft|IT^B. 


being  fome  defeA  in  part  of  the  proof  in  denugning  the  plain* 
tiff^s  title,  I  (hall  refufe  to  give  the  plaintiff  leave  to  amend  or 
n^ake  any  new  proof  after  publication  (i)« 

Alfo  his  Lordfliip  faid,  it  was  a  difficult  matter  toTearch  for 
bills  in  equity,  or  to  be  able  to  get  notice  of  them,  many  of 
fuch  being,  dfter  filing,  kept  in  the  (ix  clerks  defk,  and  though 
this  court  will  oblige  all  to  take  notice  of  its  decrees  as  much  as 
of  judgments,  yet  there  docs  not  feem  to  be  the  fame  reafon 
for  obliging  people  to  take  notice  of  the  filing  of  a  bill  (a). 

Cur :  Difmifs  the  bill,  but  in  regard  it  is  only  a  flip  iif 
proof,   let  it  be  without  cofts. 


(1)  There  appears  to  have  been  an         (2)  Vide  Crifpy,  Heathy  7  Vin.  52, 

order  to  amend  the  bill  \n  Trinity  leim  pi.  2.     Garth  v.  tFard,    2  Atk.  174. 

J7»8.  Reg  Lib.  B.  1727.  fol.  4f;3,  and  IVorJlej  v.  Earl  of  Scarbaiou^h,  j  Atk. 

ao  order  ofdifmifral  inthe  M/Vi&  term  392. 
following,  Reg.  Lib.  B.  1728.  fol.  18. 
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Ty  Berkley,  Efq ;  George! 

grkley,  Efq;  and  Henry >     Defendants. 

ole,  Efq;  J 

T  a  marriage  fettlement  dated  29  February  1689.  lands 
were  fettled  on  George  Berkley  for  life  without  waftc,  re- 
nder to  truftces  during  his  life  to  preferve  contingent  re- 
nders, remainder  to  his  intended  wife  for  her  jointtfrc, 
ainder  to  their  firft  and  every  other  fon  in  tail  general 
eflively,  remainder  to  the  ufe  of  the  truftees  and  their  heirs, 
ruft  that  if  the  faid  George  Berkley  (hould  have  no  fon  by 
marriage,  or  if  having  fons,  they  fhould  all  die  before 
ity-one,  without  iiTue,  then  the  truftees  (hould  out  of  the 
I  and  profits  of  the  premifles,  or  by  fale,  or  leafing,  or 
rwife  raife  for  the  daughters  of  this  marriage,  if  but  one, 
>  /,  payable  at  twenty-one  or  marriage,  which  (hould  firft 
►en,  and  (hould  alfo  raife  and  pny  the  yearly  fum  of  100  /• 
lalf-yearly  payments  for  her  maintenance  and  education, 
,  her  faid  portion  (hould  be  tiue,  the  firjl  payment  of  the 
tenance -money  to  be  made  utfuch  of  the  faid  half-yearly feafls  as 
d  next  happen  after  the  faid  efiate  fo  limited  to  the  trtiflees  as 
faid  fhould  take  eft:El  in  pojfeffton^  together  with  farther  pro- 
ns  if  there  (hould  be  more  daughters  than  one,  particu- 
if  more  than  three,  then  that  the  truftees,  ^c.  (hould  ftnnd 
d  of  the  premi(res  for  the  benefit  of  all  and  every  of  the 
;hters,  to  be  divided  amongft  them" equally  as  tenants 
:ommon,  and  of  their  refpeftive  heirs  and  afligns  for 


»tber*t  life  time,  becauftr  the  maintenance,  which  it  oatiually  to  precede  the 
I  till  the  truftces  are  in  pofleflioo. 

The 


Cafe  I54« 

Lord  Chancellof 
King,  %tA 
Mafter  of  thft 
KoUt. 


XTponaoiarriaft 
fettlement  lands 
•re  Hmited  to 
thettfeofthe 
hnfrandandwUb 
for  their  livety 
remainder  to 
their  firft  and 
every  other  lbs 
ia  tail,  and  in 
defaolc  of  idne 
male  of  the 
marriage,  to 
trufteei  in  traft 
to  raife  ^500  L 
for  danghtera 
payable  at  sg 
or  marriage, 
which  thall  firft 
happen,  and  one 
of  the  profits  to 
pay  100 1.  per 
anoom  for 
maintenance  I 
the  firft  payment 
of  Che  mainte- 
nance to  com- 
mence after  the 
eftate  of  the 
ttufteeifliall 
have  come  into 
puffeflion ;  huf- 
band  dies  with- 
out ifiue  male, 
leaving  a  daugh- 
ter, and  a  wife 
who  is  jointured 
in  the  premifTes} 
the  portion  (hall 
not  be  raifed  in 
Portion,  ia  not  to 
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*«i  r* t  y'  '^^^  hufband  died  having  left  no  iffuc  male  by  the  maniag^ 

and  but  one  daughter,  who  being  twenty  one,  brought  this 
bill  in  the  life-time  of  her  mother  (who  hjid  her  jointure  on 
the  premirtes)  againft  the  truftees  for  the  raifing  of  thb  por- 
tion by  faic  or  nAortgage  of  their  r^vcrfionary  truft-eftate,  and 
alfo  with  intereft  from  the  time  the  fame  became  payable ; 
infifting, 

ly?,  That  the  words  of  the  fettlement  were  plain  and  pofi«». 
tive  as  to  this  particular  of  raifing  the  portion  of  250^ /.in 
cafe  of  failure  of  iflue  male  of  the  marriage,  for  an  only 
daughter,  which  ii^as  to  he  paid  to  her  at  the  age  of  inventf^e 
9r  marriage^  without  rcftrainiiig  if  from  beihg  dbiic  tillafter  did 
death  of  the  rtiothfer.  2J/jf,  Foi^that  it  was  highly  r^afohaUe 
this  provifion  in  the  fettlement  fliould  have  a  favourable  con- 
ftruflion,  becaufe  the  plaintiff  Elizabeth  (who  was  the  only 
.  (  4U  J  iflue  of  the  marriage)  claimed  as  a  purchafer  for  a  valuable 
confideration,  the  confideration  of  marriage,  and  a  portion 
paid ;  whereas  the  defendants  claimed  only  under  a  voluntary 
difpofition,  and  fubjefl  to  the  portion*  '^dljy  Forafmuch  as» 
had  there  been  more  than  three  daughters,  the  whole  reverfion 
in  fee  of  the  premifles  would  have  veiled  in  thofe  daughters  to 
be  at  their  difpofal,  in  which  cafe  if  the  plaintiff  JEZ/awA^^  had 
had  three  fiilers,  fhe  would  have  had  the  fourth  part  of  the 
reverfion  in  her  immediate  difpofal,  tho*  in  her  mother's  life-* 
tin)e;  whereas  tho*  (he  was  now  the  fole  ifTue  of  the  marriage, 
yet  unlefs  (he  fucceeded  in  this  fuit,  fl^e  could  have  no  pns 
vifion  during  her  mother's  life* 

fm)  loth  M«f  This  cafe  came  on  fome  terms  fince  (tf),  but  was  a^jowmcd. 

*^^*  in  order  to  be  confidercd  by  the  Lord  Chancellor  and  Mt^tt 

tf  the  Rolls  \  and  now  it  received  a  folemn  determination  by 
them^  who  delivered  their  opinion  yfr/^j/Zw. 

Mtijler  of  the  Rolls  :  This  portion  ought  not  be  raifed  untS 
the  jointrefs's  death ;  I  admit  that  if  a  reverfionary  term  or 
cflatc  be  limited  to  truftees  to  raife  portions  at  a  certain  timCj, 
when  that  time  comes  the  portion  muft  be  raifed,  unlefs  in  the 
declaration  of  the  truft  of  the  term  the  intention  of  the  partici 
appears  to  the  contrary.  Thus  in  the  cafe  of  Sandys  verfol 
■jyVol  I J  707.  Satidys  (^)  there  was  a  term  created  for  portions,  which  was  ta 
commence  in  pofTefhon  after  the  death  of  the  father  and 
3  motheTi 


r^  byit  th^  porticos  being  pa]Eabk  »t  a  certain  ume,  at  Bkomi  v. 
ughtcrs  ages  of  twenty-one  or  marriage  (if  afiev  four- 
md  nothing  appearing  in  th^  truft  of  the  term^  which 
1  it  to  be  the  ijitent  of  the  parties  that  the  portion  ihould 
raifed  out  of  the  reverfionary  term,  the  portion  was  de« 
(tho'  rehiBnnte  curia)  to  be  raifed  in  the  father's  life- 
In  the  cafe  of  (a)  Corbet  verfus  Maidweflf  where  all  the  r  A^m  <i 
)f  this  nature  which  had  been  then  adjudged  were  cited^  («}  S^lk.  15). 
j>wper  took  notice,  that  if  ihofe  of  Gerrard  verfus  Crr^ 
Uanlfrrth  verfus  StamJbrihyZnA  Greaves  verfus  Maddifon^ 
me  before  him  for  judgment,  he  would  hardly  have  gone 
;  and  indeed  the  cafe  of  f  Greaves  verfus  Maddifon  haa 
en  warranted  by  any  before  or  fince.  But  this  cafe  ia 
spen,  even  as  much  as  if  no  refolution  had  ever  been  in 
n  to  the  matter  now  in  queftion  '  Here  all  the  contin- 
s  have  not  happened,  (ince  the  edatea  for  life  muft  all 
line  before  the  portion  can  or  ought  to  be  raifed.  And 
r  inconveniences  would  arife  to  families  by  the  fale  of 
evcrfionary  eftates  or  terms,  than  can  poflibly  be  occa* 
by  the  daughters  (laying  for  thtir  portions  ;  by  fuch 
r  mortgages  of  reverfions,  families  are  often  ruined,  and 
lighters  alfo  themfelves  undone  by  improvident  mar« 
;  and  tho'  inconveniences^  ought  not  to  weigh  where 
yrds  are  plain  and  pofitive,  yet  if  arguments*  from  the 
uency  of  daughters  being  paid  their  portions  out  of  re^ 
;ary  eftates  at  a  time  wjien  they  may  moft  want  thern^ 
itherto  had  too  great  a  weight  (as  I  think- they  have) 
ne  to  put  an  end  to  them. 

ree,  the  intention  as  to  the  manner  of  raifing  the  por- 
ight  to  prevail,  and  here  fuch  intention  is  plain ;  for  in 
fe  tlie  maintenance  for  the  daughter  is  not  to  be  paid 
le  truil-eftate  comes  into  pofleiTion,  and  the  payment  of 
aintenance  muft  be  intended  to  [h)  precede  the  pay-   ^^  y.^  j^.. 
»f  the  portion ;  the  maintenance  muft  determine  when   in  the  cafe  of 
rtion  becomes  payable ;  and  this  is  the  plaineft  indica-   ^^\^  ubi  fu^? 
laginable,  that  the  parties  intended  the  portions  fhould 
paid  until  the  truft-eftatc  came  into  pofTcflion,  which 

de  the  cafe  of  Rjirejby  v.  NewUmd,  ante,  99,  where  Lord  MaccUifield  faid' 
e  was  not  recondlal^Ic  to  common  fenfe. 

makea^ 
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Btoifi  «w      makes  this  dafe  full  as  (trong  as  tHat  of  Btitler  verfus  Z>c^^ 

BsiKLtT.  t       /     \  ' 

combe  (j). 
W1V0I.44S. 
•  VoB.  7ig^  i^rf  Chancellor. :  I  am  of  the  (ame  opinion :  all  mens  v'.eeds 

are  to  be  taken  according  to  their  intention,  and  whtrc  xl.t 
words  are  phin,  the  conveniences  and  inconveniences  v/!:!.h 
may  enfue  from  thence  are  not  to  be  regarded.     It  teems  :o 
me,  that  the  court  has  gone  rather  too  far  in  fales  of  rcvcrf:or:s 
for  raifmg  portions  for  daughters,  even  againft  the  intention  r^f 
fcttlements,  and  tho'  I  would  not  undo  what  has  been  (bnc, 
yet  moft  certainly  I  will  go  no  farther  ;  and  I  take  it,  thati'uc 
cafe  now  before  tlie  court  Hands  clear  of  all  the  former  refolu- 
tions.  Here  the  maintenance  for  the  daughters  is  to  be  raifcd 
out  of  the  rents  and  profits,  after  fuch  time  as  the  trujl-efate 
chargeable  with  the  portion  is  come  into  pjfejjton  \  and  it  is  abfurd 
to  fay,  that  the  portion  (hall  be  raifcd  firft,  and  the  mainte- 
nance-money paid  afterwank.     Bcfides,  tlic  argument  which 
has  in  fome  cafes  been  allowed  too  much  weight,  that  the  por« 
tion  ought  to  be  raifcd  to  advance  the  daughter  in  marriage, 
cannot  be  ufed  here  ;  the  plaintiff  Elizabeth  having  been  mar- 
ried many  years  ago,  and  having  a  conildcrable  provifion  over 
and  above  what  is  now  contended  for. 

Wherefore  the  bill,  which  (he  has  now  brought  for  her 
portion  in  licr  mother  the  jointrefs's  life-time,  comes  too  foon^ 
and  ought  to  be  difmiiTcd    i ). 

This  decree  was  affirmed  by  the  Lords  on  an  appeal  in  the 
March  following  (2). 


(i)  Vide  Bu/ltrv.  Duncombij  ante,  (a)  3  Bro.  P.  C.  437. 

1  vol.  448. 
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Cafe  155.  Page  vcffus  Page. 

Loid  Chancellor  / 

King. 

Mof.  42.  y^X  N  E  dcvifed  the  rcfidue  of  his  perfonal  eftate  to  fix  pcr- 

aScra.  S20.  '       " 


O 


One  divifcs  the     V^^  fons,  to  each  of  them  ajixth  party  and  made  them  exccu- 
furpiusof  his       tors,  but  oiie  of  tiicfe  fix  executors  and  refiduary  legatees  died 

perfonal  ellatc  r       •  -    i  a  «*        o 

to  fix  pcifo.is,      in  the  hfc-tm.e  oi  the  teitator, 

to  eacn  a  fixth 

part,  one  of  thrm  diet  in  the  life  of  the  telUtor  i  thi*  fixth  part  ihali  be  takeo  ai  oodif^ofed  •(  ^^ 

will,  and  go  to  the  tcilicor's  oexc  of  Jcm, 
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Lord  Chancellor :  This  is  a  lapfcd  legacy  as  to  one  fixthj  and       P^®*  "• 
undifpofed  of  by  the  will,  the  rcfiduary  legatees  being  tenants 
in  common  and  not  jointenants ;  and   therefore  the  legacy 
fliall  not  furvivc,  but  go  to  the  teilator's  next  of  kin^  accord- 
ing to  the  ftatutc  of  diftribution  ( i ). 

Note ;  This  cafe  in  Augujl  29.  1 734.  was  cited  before  Lord 
*Talboty  who  fuid  that  it  was  plainly  right,  for  that  none  of  the 
other  rcfiduary  legatees  could  have  any  more  than  a  fixth  part 
each,  fo  that  the  fixth  part  of  the  rcfiduary  legatee  who  died 
in  the  life  of  the  tellator,  muft  go  as  undifpofed  of  to  the  next 
of  kin  ;  but  if  any  legatee,  where  there  is  a  joint  devife,  dies 
in  the  lif;:  of  tlie  tcftator,  it  fliall  go  to  the  furviving  legatees, 
which  couM  not  be  in  the  prcfcnt  cafe,  forafmuch  as  each 
rcfiduary  legatee  was  to  have  no  more  tlian  one  fixth  part  (2). 

(i)  Reg.  Lib.  B.  1-^28.  fo.  80*.     •        vol.    700.     Hunt    v,    Berkeley^     MoC 
(2>  Vide  Bagwell  v.  Drj,  ante,   i     47. 


Toilet  vcrfus  Toilet.  Cafe  155. 

Mafter  of  tke 

TH  E  hufband  by  virtue  of  a  fettlement  made  upon  him   ^°"*' 
by  an  anceftor,  was  tenant  for  life,  •  with  remainder  to    *33?*pi,  16. 
Iiis  firft,  t^c,  fon  in  tail  male,  with  a  power  to  the  hufband  to   ^^3-  pl*  >c- 
nake  a  jointure  on  his  wife  by  deid  under  his  hand  andfeah         power  to  make 

ft  jointure  to 
bit  wife  by  deed  ;  he  doet  it  by  will,  and  (he  has  no  other  provifioa  }  eqwity  will  make  tiiit  gooi* 

The  hufband  having  a  wife,  for  whom  he  had  made  no     [  *490  ] 
irovifion,  and  being  in  the  Ijle  ofALmy  by  his  laft  will  under 
Vis  hand  and  fealy  devifed  part  of  his  lands  within  his  power  to 
bis  wife  for  her  life. 

'  OhjeEl.  This  conveyance  being  by  a  ivill  is  not  warranted 
)y  the  power  which  directs  that  it  fliould  be  by  deed^  and  a 
vill  is  a  voluntary  conveyance,  and  thctefore  not  to  be  aided 
n  a  court  of  equity. 

Mailer  of  the  Rolls  :  This  is  a  provifion  for  a  wife  who  had    Equity  will  fup* 

.  r  r  T         r  plythcwantof 

lone  beforr,  and  wiihin  the  fame  reafon  as  a  provifion  for  a    afunmoer  ofa 

c«'pyh  1.1,  in  cafo 
t  be  devifed  for  payment  c,f  debts,  or  for  a  wife,  or  for  younger  children  s  fo  alfo  wll  u  heip  « 
iefcdi«e  execution  cf  a  power ;  iecus  of  a  non  execution. 

child 
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TottiT  V.     cTifld  not  before  ptoriited  for ;  md  as  a  couttof  cqtilty  tWjuMi 
Tomi.       j^^^  ^j^  y^^^  ^1^^  ^j^^  ^  ^  copyhold  AeiikA,  hare  fupplicd 

(i)  the  want  of  a  farrendcr,  fo  where  there  is  a  defeClive  cxc- 
ctition  of  the  power,  be  it  either  for  piytnent  of  debts  or  prt>- 
vifion  for  a  wife,  or  children  unprovided  for,  I  (haU  equally 
(2)  fupply  any  defe£^  of  this  nature :  the  difference  is  betwixt 
a  non^xecution  and  a  defcAive  execution  of  a  power ;  tlie  latter 
will  always  be  aided  in  equity  under  the  circumftances  men<- 
tioned,  it  being  the  duty  of  every  man  to  pay  his  debts,  and  a 
bu(band  or  father  to  provide  for  his  wife  or  child.  But  tfiis 
court  will  not  help  the  non-execution  of  a  power,  fince  it  is 
tigainft  the  nature  of  a  power,  which  is  left  to  the  free  will 
and  cleAion  of  the  party  whether  to  execute  or  not,  for  which 
reafon  equity  will  not  fay  he  (hall  execute  it,  or  do  that  for 
him  which  he  does  not  think  fit  to  do  himfelfk 

And  in  this  cafe,  the  legal  eftate  being  in  truftees,  they  were 
r  491  3       decreed  to  convey  an  eftate  to  the  widow  for  life  in  the  lands 
devifed  to  her  by  her  hufband's  will  (3). 

\\)  fPatis  v^  Skiias,  SMle^  x  voA.  60.  Ke|f<  $10.     (In  Chapman  v.  GiS/wtj  3 

(a)  C0tiirv,  LajcTj  poft625.    Carter  firo.  Cha.  Rep.  229,    the  Court  held, 

V.  Carter^  Mof.  365.     Herv^y  Vw  Htf^  that  defed«  in  the  exetciKibn  of  powers 

tv^,    1  Ack.  563.     Sergifon  v.  Sealj^   a  were  fupplied  upon  the  fame  grounds, 

Atk.  4t$.     Stutd  v.  ^ieii^  Amb.  64.  and  in  the  fame  cafes^  as  defeats  in  the 

£arl  (f  IhtHngivH  r.  Ptdtttufy   Cowp.  Airrcnder  of  copyholds  ;  as  to  which 

)l66.  Wade  V.  Pajplis,  1  BrO,  Cha.  Rep.  vide  Wattsy,  BuUtu,  ante  1  vol.  60. 
963.   Mac  A/am  y,  Logan,  3  Bro.  Cha.         (3)  Reg,  Lib.  B.  1728.   fol.  489. 

Cafe  157.  Brace  vcffus  Duchefs  of  Marlborough. 


#J3«  pi.  5«  Stu 


RoUa'  ""^  ^^*        A  FT"  E  R  a  decree  which  referred  it  to  a  Matter  to  ftaie 
Mof.  CO,  "^^  ^^^  feveral  incumbrances  and  their  priority,  affe£ling 

»  E«i.  c».  Ab.^  the  eftate  of  Sir  William  Go/lwick,  this  cafe  ( i)  arofe  :  A  puifne 
judgment  creditor  bought  in  the  firft  mortgage  without  notice 
of  the  fecond  mortgage  when  he  lent  his  money  on  the  judg» 
ment,  and  the  qucftion  was,  whether  this  puifne  judgment 
creditor  (hould  tack  and  unite  his  judgment  to  the  firft' mort*- 
gage,  fo  as  to  gain  a  preference  on  his  judgment  before  the 
mefne  mortgage?  And  the  Majter  of  the  Rolls  on  conGdering. 
the  cafes  and  precedents,  held 

(1)  Reg.  Lib.  A.  1728.  fol.  124. 

i9, 


i^j  That  if  ^  ^ixi  mortgage^  buys  in  the  firtt  mortgigc,  g»^««  ^ 
ho*  it  b?  pf»(hf^  (0  /?^<^i  Pending  a  bijl  brought  by  the  fe^  M^Anii.- 
:qqd  mortgagee  to  redeem  the  firft,  yet  the  third  mortgagee       »•»»»• 

laying  plu^ined  th.e  firft  mortgage  and  got  the  law  on  his  fide,  gee  buyT^rSi 

md  et^ual  equity,  he  flis^l  thereby  fqueeze  out  the  fccond  mort-  ?^'^»  ^**kLr***' 

^age  \  and  this  the  Lord  Chief  Juftice  Halt  called  a  plank  brougktby  tli« 

jaincd  by  the  third  mortgagee,  or  tabula  in  vaufragio^  which  [^e^t^i^cent 

:onftruclion  is  in  favour  of  a  purchafer,  every  mortgagee  be-  the  firft,  yetth« 

-  *  *  third  mortgagee 

mg  fttCh  fre  taiitQ.  fliail  uck  tue 

Arft  mortgage  to  ht«  thir4  morcgagt^ 

^Ujf^  If  a  judgment  creditor,  or  creditor  by  ftatute  or  re-   if««editot^ 
Cpgnizaixce,  buys  in  the  firft  mortgage,  he  (hali  not  tack  or   tote,  or  recof- 
unitc  this  to  his  judgment,  l^c.  and  thereby  gain  a  preference;   "^*2S  A^rtT 
for  oat  caanot  call  a  judgment,  t^c.  creditor,  a  purchafer,   m^*  heikaM 
not  has  fuch  creditor  any  right  to  the  land ;  he  has  neitheryi//    his  judgment, 
i/ir/,  *  nor  adrem^  and  therefore,  tho*  he  rclcafes  all  his  rifi^ht   Jf^'  *>«"ufebe 
U  tbtland  he  may  extend  it  afterwards.     All  that  he  has  by   money  on  the 
die  judgment  is  a  lien  upon  the  laml,  but  mn  conjlvit  whether   u„j',\*i,  ne  bi«. 
he  ever  will  make  ufe  thereof  \  for  he  may  recover  the  debt  out   f*»*  "s*»*  ^\*^ 

'  in>norcanbo 

of  thje  goods  of  the  cognizor  hy  feri  facias y  or  may  take  the   caUed  a  p«Kht- 
body,  and  ihen  during  the  defendant's  life  he  can  have  no    *p  ^aq^  1 
other  execution  \  befides,  the  judgment  creditor  does  not  lend 
hU  money  upon  the  immediate  view  or  contemplation  of  the 
cognizor's  real  eftate,  for  the  land  afterwards  purchafed  may 
be  extended  on  the  judgment,  nor  is  he  deceived  or  defrauded, 
tho'  the  cognizor  of  the  judgment  had  before  made  twenty 
mortgages  of  all  his  real  eftate,  whereas  a  mortgagee  is  de- 
frauded or  deceived  if  tlie  mortgagor  before  that  time  mort« 
gaged  his  land  to  another  i  and  'tis  fuch  a  fraud  as  the  {a)    (41)  See  4  ft  5 
parliament  takes  notice  of,  and  puni(he$  by  foreclofing  fuch  .  c.  it. 

mortgagor  who  mortgages  his  land  a  fecond  time,  without 
ghring  nodce  of  the  firft  mortgage,  and  in  that  refpeft  this 
cafe  diflers  from  a  puifne  mortgagee's  buying  in  the  firit 
mortgage. 


(l)  TUwkins  V.  Taylor^    z  Vcrn.  29.  fettle   priori;ic^,  a  p^rty  in  the  caufe 

Vmrmer  v.  RibmonJ^  z  Vern.  81.     Bel-  (hall  not  have  the  advantage  of  tacking 

cHer  ▼•  Rtnfortb^    6  Bro.   P.  C.    28.  his  puifne  incumbrance  to  a  prior  ont 

Jkaiin/iit  v.  Davi/on^    i  Bro.  Cha.  Rep.  taken  in  fince  the  decree.     If^Ttlg  v« 

4}i   bac  after  a  decree  and  diredioa  to  BlrJihcaJ,  2  Vcz.  571. 


492  ^  Term.  6.  Micliaelis,   1728. 

BtAct  V.  3^-  xho'  the  rule  of  equity  has  been  fo  fettled,  \t  i§  not 

Ducbefiof         ,  .-  ■  r  t         tn  *     '     r         Ami    • 

Mail  BO*  however  without  gteat  appearance  of  hardlhip^  for  Inll  it 
BovoH,  fcems  reafonable  that  each  mortgagee  fliculd  fee  paid  accord* 
ing  to  his  priority,  and  hard  to  leave  a  fecond  mortgagee  wiA- 
out  remedy,  who  might  know  when  he^lent  his  money,  that 
the  land  was  of  fufficient  value  to  pay  the  firft  mortgage,  and 
alfo  his  own  -,  to  be  defeated  of  a  juft  debt,  by  a  matter 
inter  alios  a^a,  a  contrivance  betwixt  the  firft  mortgagee  and 
the  third,  is  great  fc verity ;  but  this  has  been  fettled  upon 
folemn  debate  in  a  cafe  in  2  Fent.  337.  Marjb  verfus  Lity 
wherein  that  great  man  Sir  Maithno  Hale  (then  Chief  Baron) 
was  called  by  the  Lord  Chancellor  to  his  affiftance ;  though 

P  n       this  be  fettled,  there  can  be  no  reafon  to  carry  it  farther,  to  a 

cafe  not  within  tiic  fame  reafon,  to  a  cafe  where  the  lender  of 
the  money  does  not  advance  it  upon  the  immediate  credit  of 
the  land;   no  precedents  go  fo  far,  being  all  of  them  where  a 
puifne  mortgagee  buys  in  a  firft  mortgage,  not  where  a  puifne 
creditor  by  judgment,  ftatute,  or  recognizance  does  fo,  as  ap- 
pears from  the  cafe  cited  of  Marjh  verfus  Lee^  reported  alfo  in 
I  Chan*  Cafes  162.     So  in  i  Chan.  Cafes  149.     Higgon  ist  eP 
Ycrfus  SyMi/f  Callamy  Isf  arjV,'hcTcSydciai  (eikd  in  fee  of  land, 
granted  a  rent-charge  of  300/.  per  annum  for  2000/.  to  the 
plaintiff,  and  afterwards  mortgaged  the  premifTes  for  i2oo/« 
to  Callamy^  who  bought  in  a  judgment  precedent  to  the  grant 
of  the  rent-charge,  there  the  mortgagee  of  the  land  having  no 
notice  of  the  rent-charge,  w,hcn  he  lent  his  money  upon  the 
mortgage,  the  grantee  of  tlic  rent-charge  was  decreed  to  have 
no  remedy  in  equity  againft  the  judgment,  unlefs  he  woidd  pay  ^^ 
both  the  mortgage  and  the  judgment ;  iho'  it  is  to  be  obferved^ 
m  that  cafe,  the  judgment  creditor,  who  was  tlie  firft  incum- 
brancer, could  at  law  extend  but  a  moiety,  and  out  of  the  re 
maining  moiety  the  grantee  of  the  rent -charge  might  diftrair:= 
*     for  the  whole  rent ;  but  it  feems,  that  if  the  firft  incumbranci^s 
had  been  a  ftatute-ftaple,  and  the  third  mortgagee  had  bougtm  m 
it  in,  he  ftiould  have  had  the  whole  land,  until  at  law  the  co{^— 
nizor  of  the  ftatute  by  2.  fare  facias  ad  computandum  had  got 
the  ftatute  vacated,  and  tliat  could  only  be  on  payment  ofcbff 
penalty  \  for  equity  would  not  in  fuch  cafe  have  given  any 
alfiftance  againft  a  third  mortgagee  without  notice,  until  he 
was  paid  his  mortgage  as  well  as  ftatute.     So  note  a*  divcr- 
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fity  (1)  whcfe  a  third  mortgagee  buys  in  a  ftatute  which  is 
the  firft  Incumbrance)  and  where  a  ftatute  creditor,  iffc*  being 
the  *  third  incumbrance  buys  in  the  firft  mortgage  ;  in  the  lat- 
ter cafe  the  ftatute  or  judgment  creditor,  becaufc  he  did  not 
lend  his  money  on  the  credit  of  the  land,  fliall  not  unite  the 
firft  mortgage  to  his  ftatute  or  judgment ;  but  in  the  former, 
as  the  land  was  in  the  view  and  contemplation  of  the  lender, 
he  ftiall  be  allowed  to  unite  the  ftatute  to  his  third  mortgage. 
So  in  I  Fern.  187.  Edmunds  verfus  Povey^  there  was  a  firft, 
fecond  and  third  mortgage  without  notice,  and  the  third  mort- 
gagee bought  in  a  judgment  prior  indeed  to  all,  but  it  was  fa- 
tisfied,  and  the  firft  mortgagee  bringmg  his  bill  to  be  relieved 
againft  this  judgment.  Lord  Keeper  North  would  not  allow 
it  to  be  fo  much  as  debated,  but  took  it  to  be  fettled  in  the 
above  cited  cafe  of  Marp  verfus  LcCy  and  not  theu  to  be  drt 
puted  ;  tho'  his  Lordfhip  admitted  that  it  was  at  firft  a  very 
difputable  cafe,  and  very  ftrong  arguments  and  reafons  had 
been  urged  on  the  odier  fide. 

4//V^,  If  a  firrt  mortgagee  lends  a  further  fum  to  the 
mortgagor  ufpon  a  ftatute  or  judgment,  he  fliall  retain  againft 
a  mefne  itiortgagee,  till  both  the  mortgage,  and  ftatute,  or 
judgment  be  paid ;  becuiife  it  is  to  be  prefumcd  thit  he  lertt 
his  money  upon  the  ftatute  or  judgment,  af?  knowing  he  had 
hold  of  the  land  by  the  mortgage,  and  in  confidence  ventured 
a  farther  fum  on  a  fccurity,  which,  tlio'  it  paft  noprcfcnt  in- 
tereft  in  the  land,  yet  muft  be  admitted  to  be  a  lien  thereon  (2). 

5/Z>/^,  If  a  puifnc  mortgagee  without  notice  buys  in  a  prior 
judgment  or  ftatute,  and  that  judgnw^rrt,  ^r.  be  extended  up- 
on an  elegit  at  a  value  much  under  the  real,  the  mefne  mort- 
gagee fliall  not  make  the  puifne  mortgagee,  who  has  got  in 
this  judgment,  account  othenvife,  or  for  more  than  the  ex- 
tended value  ;  nor  will  this  court  give  any  relief  aj^ainft  the 
judgment  or  ftatute,  but  leave  the  mefne  mortgagee  to  get  rid 
of  tliem  as  well  as  he  can  at  law. 
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Duchrrt  of 
Marlbo* 

ROUGH. 

If  t  puifne 
mortgagee  bnyt 
in  a  judgment 
or  ftatute,  beifif 
thefiift  incum- 
br^ce,  be  (hall 
hold  till  by  law 
he  can  be  eviA« 
ed. 
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Thfe  nW  mort- 
gagee lends  a 
further  fum  ta 
the  mortgagor 
upon  a  ftatute 
or  judgment, 
he  (hall  retain 
againft  mefne 
mortgageei  tiH  ■ 
tiieftttute  At 
judgment  it 
paid. 

If  a  puUne 
miirtgayee  buys 
in  a  piior  judg- 
meal  extended 
nn*an  elegit  at 
an  under  vatje 
he  (hall  hold 
the  extent  till 
cvided  at  la«r« 
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(i)  So,  M.rra  V.  Pajki,  2  Atk.  53. 
Vide  tamen  ^'/riyht  v.  FUliny,  I'rc.  Cn:i. 
494.  and  Giib.  Kcp.  i$o.  i>.  C.  Anon. 
2  Vez.  66z. 

(2)  Shi'fhn-il  V.  Tt}i:v,  2  Atk.  3:2. 
jiiion.   a  Ve/..  ti)2.     iiuc    \u  U'lMih'un 

Vol.  II.  i> 


V.  HajJlIU  3  Bro.  Cha.  Rep.  162.  it  wa3 
dt-tcrniincd  that  a  mortgugce,  who  had 
advanced  a  lurcher  fum  uf  money  to 
the  n'crt;^.  :;cr  on  bond,  /hv>uld  ncc 
tack  his  l)w.:ddei)t  to  hi>  mcrt^age  as  j 
agair.it  otljtr  ipccu«l.y  trctiitoi  j. 

d  Bug, 
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Bu^ci  «t  But,  6/A/j,  his  Honor  fald,  in  all  thcfc  cafes  it  muft  bcm- 

Max  L  BO-  tended,  that  the  puifne  mortgagee^  when  he  lent  his  money, 

But^in'adTthcfe  ^^^  "^  notice  of  the  fccond  mortgage,  ftatute  or  judgment,  for 

eafes  tbrre  mull  that  was  the  fole  equity ;  and  therefore  in  the  principal  cafe 

'  Bot  b«  notice  of  , 

the  mefne  in-  where  the  Creditor  by  recognizance  who  bought  in  the  M 
JJ"^'^*^*^*"  mortgage,  did  not  in  his  anfwer  deny  notice,  tho*  fuch  no- 
^•^  tice  was  not  charged  in  the  bill  (which  was  here  brought  by 

fome  puifne  incumbrances  for  a  fale,  and  upon  hiSl  and  aih 
fwers  firft  a  decree  to  (late  the  fevcral  incumbrances,  then  a 
report,  and  thereupon  a  farther  decree  was  obtained  for  the 
Matter  to  ftate  the  value  of  the  land  mortgaged  to  each  of  die 
mortgagees)  yet  after  all  thefe  proceedings  for  a  puifne  judg- 
ment, isfc.  creditor,  to  infift  upon  his  having  had  no  notice, 
and  offering  to  be  examined  upon  interrogatories  was  not 
fufBcient ;  but  this  denying  of  notice  ought  to  appear  on  the 
pleadings,  whereupon  the  parties  might  go  to  iflue,  and  have 
an  opportunity  of  proving  notice ;  and  therefore  tho*  it  were 
true  that  a  puifne  judgment  creditor  buying  in  a  firtt  mort- 
gage, fhould  in  fuch  cafe  unite  it  to  the  judgment^  (which ins 
clearly  otherwife)  yet  here  the  puifne  judgment  creditor  came 
too  late,  it  being  a  cafe  not  to  be  favoured,  and  in  a  caufe  very 
much  intangled,  which,  if  fuch  indutgencies  were  to  be 
given  to  the  puifne  judgment  creditor,  would  never  have  an 
end. 

'  If  tpojfncin-  7'^^^^'  ^"  ^^^^  ^^'^  ^^  appeared  that  a  puifne  incumbrancer 

cumbranccrbuyi  bought  in  a  prior  mortgage,  in  order  to  unite  the  fame  to  Ac 

gag*e;'tiid'the*' "  puifne  incumbrance,  but  it  being  proved    that  there  was  a 

legal  tiiie  be  in  mortgacre  prior  to  that,  the  court  clearly  held  that  the  pniffle 

fttiuiteeorin         ."   '        ,  ,  * 

•nythird  perfon,  incumbrancer,  where  he  had  not  got  the  legal  cftate,  or  where 

Sgln^uch"fitft  *^  ^^6*'  ^^^^^  ^^^  vetted  in  a  truftee,  could  there  make  no 

mortgage  will  advantage  of  his  mortgage  j  but  in  all  cafes  where  the  kgal 

io  all  fuch  cafea  eftatc  IS  ftanding  out,  the  feveral  incumbrances  muft  be  paid 

rfta*t7it*i?*nd*in  ^^cording  to  their  priority  in  point  of  time  j  qui  prior  efi  i» 

out  the  iacum-  tempGr€y  potior  eft  in  jure  ( i  )• 

brances  muft  be 

paid  according  to  their  priority. 


(I)   Vide  Clarke  v.  Abbott^  Barnard.  571.  and  3  Atk.  809.   S.  C.    BdStr 

457.     Motrct   v.    Pajke,    2  Aik.    52.  v.   Renforth^  6  Bro.  P.  C.  .28.    M«- 

Mathe^<vs  v.  Cartnuright,  2  Atk.  347.  fm  v.  Davlfo/tt   I  Bro.  Cha.   Rep.  65. 

Earl  of  Pomfret   v.  Lord  Ulndfor^   2  WilUughby  v,  Willougbhy,  I  Term.  Rff- 

Vez.  486.    WmUy  v.  Birkbead,  2  Vez,  763. 
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Coppin  vcffus  — — ,  Cafe  158. 

Lord  Chancellor 

TH  E  plaintiff  and  his  wife  brought  their  bill  to  redeem  a        Kiwc 

mortgage  of  the  wife's  edate  ;  the  defendant  put  ii^  a  Bar#D  aad  feme 

plea  to  the  bill,  which  was  over-ruled,  for  which  5  /.  cofts  is  JedUm  t'mwt- 

of  courfe  given  to  the  plaintiff;  the  defendant  brought  a  crofs  g«g«#  defend- 

bill  to  foreclofe  the  wife,  who  being  the  furviving  plaintiff  "e*  bin,  and 

in  tlie  original  caufe,  moved  the  court  that  proceedings  fliould  *^f  P'«*  ^^^'^ 

«        .       ,  /.  \  .,1         ,  .     .«-       1  r*.      ,  ruled,  a«d  coflt 

itay  m  the  crofs  caufe,  until  the  plaintiff,  who  was  defendant   given  to  the 
in  the  original  caufe,  had  paid  the  5  /.  colls  due  upon  over-   Jy^^^he'lL'rrfe^ 

rulinc:  the  plea.  the  coarc  tre 

®  *^  5 1.  Baron  diet, 

the  feme  by  funrf? orfliip  (ball  ha?e  the  coftt. 

ObjeB.  Thefe  cofts  muft  be  intended  to  have  been  laid  out 
by  the  hufband  in  the  original  caufe,  and  confequently  upon 
his  death  the  fame  were  loft. 

On  the  other  fide  it  was  infifted,  that  this  original  fuit  was 
in  right  of  the  wife,  who  being  intitled  to  the  equity  of  re-- 
demption,  the  hufband  joined  therein  only  for  conformity } 
that  the  fuit  was  not  abated  by  the  death  of  the  hufl)and,  the 
order  for  cofts  being  in  nature  of  a  joint  judgment  which  muft 
furvive  to  the  wife ;  and  the  fum  for  cofts  was  certain  by  the  f  497  1 
courfe  of  the  court,  tho'  not  expreffed  in  the  order. 

Lord  Chancellor  for  fome  time  doubted,  and  aflced  the  regif- 
tcr  ;  but  afterwards  taking  it  to  be  as  a  joint  judgment  for  a  Bond  givm  to 
fum  certain,  determined  that  it  did  furvive  ( i )  to  the  wife  ;   J  **"^"  ""^ . 
and  they  who  oppofed  the  motion,  faying  that  a  bond  given  covertore,  baron 
to  the  hufliand  and  wife  during  the  coverture,  on  the  huf-  wili'fL^i^"to 
band's  dying  firft,  did  not  furvive  to  the  wife :  Lord  Chancellor  ^  «>^«. 
denied  this,  ^  reEte^  for  {a)  clearly  it  does  furvive  to  the  wife,  u\  Allen  36. 
as  all  other  joint  fA^/  in  a^hn, do 'f  tho*  it  is  true  in  this  cafe 
(he  hufl)and  may  difagree  to  the  wife's  right  to  it,  and  bring 
the  a&ion  on  the  bond  in  his  own  name  only;  but  till  fuch 
difagreement,  the  right  to  the  bond  is  in  hoiik  the  huft>and  and 
the  wife,  and  ftiall  furvive. 


(i)  Vide  Bond  v.  Simmons,  3  Atk.  21,    Atom.  3  Atk.  ';z6. 

y^  d  2  Whereupon 
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Whereupon  it  was  ordered  that  the  proceedings  fliould  ftay 
in  the  crofs  caufe  until  the  defendant  in  the  original  caufc 
pay  the  5  /.  cofts  for  over-ruling  his  plea. 


Cafe  159. 

Lord  Chancellor 

KiMG. 


Ex  parte  Cafwell,  ex  parte  Cazalet,  ex  parte 
Bateman. 


A  trader  on 
nurriage  givet 
%  bond  to  a 
tmftee  to  feciire 
2000 1,  rothe 
wife  if  (be  Air- 
▼ifed  him  I  the 
trader  becomes 


THESE  three  cafes  were  referved  for  the  opinion  of  the 
Lord  Chancellory  who  had  taken  tin>c  to  confider  there- 
of. The  cafes  were,  an  hulLand  trader  in  confideration  of 
marriage,  and  of  a  portion,  gave  a  bond  to  his  wife's  truftee 
to  leave  the  wife,  if  (lie  furvived  him,  1 000  /•  the  obligor  be- 
abanjJupt'lihw  camc  *  a  bankrupt ;  and  it  was  objccb^d,  that  in  Lord  {a) 
•fuwed  ^ncr*  Cowper*s  time  it  had  been  ordered  in  cafe  of  a  bond  given  on 
any  refcrvation  fo  valuable  a  confideration,  that  the  money  computed  upon  tlie 
lt,^rflidnc  diftribution  to  be  the  Ihare  of  the  obligee  in  tliis  bond,  fhoold 
llopthcdiftri-  be  put  out  at  intcreft,  and  the  creditors  to  have  fuch  intereft 
gatd  it  mayneter  during  the  life  of  the  hufband  the  bankrupt,  and  if  the  huf- 
t^tbin'thefi^e  ^^^^  Ihould  die,  living  the  wife,  the  money  to  be  paid  to  the 
icafon  an  ob-  ^ife  •  but  if  the  wife  ihould  die  in  the  iife-timc  of  her  huf- 
tomry  bo*nd  '      band,  then  the  money  to  be  paid  to  the  creditors. 

Ihail  not,  before 

the  return  of  the  (hip,  come  in  under  the  commlfTjon  of  hanlcrup-cy  ;  hu*  in  either  of  the(e  cafes,  ff 
the  contingency  happens  before  the  bankrupt's  elUie  be  iuliy  diltnbuted,  fuch  crcdilox  fhalicome  io. 
(a)  a  Vern.  66s.  Htliand  t.  Cullifcrd. 
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{i)  On  a  peti- 
tion trx  parte 
Bayly,  in  Hill. 
Yat.  1720. 


On  the  otlicr  hand  Lord  (/o  Mrui Icefield  M'as  faid  to  have 
doubted  of  this ;  wherefore  the  fc  caTcs  coming  now  in  quedioa 
b':;fore  the  prcfent  Chancellor,  his  Lord  (hip  ordered  the  pre. 
cedents  made  in  Lord   Ccaper^s  time  to  be  left  with  hinx  •, 
and  accordingly  one  or  twoofthoic  precedents  were  left  w\A 
him. 

But  his  Lordfliip  was  of  anoilier  opinion,  conceiving  tTi>^ 
no  part  of  the  bankrupt's  eftatc  fliould  wait  or  be  defe^-  ted 
from  being  diftributed,  the  aft  ordering  that  the  banknjB.  pt** 

cllate  ilioukl  be  diftributed  wiihin montlis ;  efpec  "i^aily 

that  the  dillribution  ihould  not  wait,  as  in  the  prefcnt  cafr  ^  for 
a  debt  which  was  neither  debiium  in  prafaitly  and  never  ir».  i^''^ 
be  debititm  hifuturo^  in  regard  tlie  wife  might  die  in  the  Ikfcof 
the  hufband ;  befides  the  hufband,  after  his  certificate  allo-^'^^i 
iiii^ht  go  to  his  trade  again,  and  become  a  folveut  pcrfon,  aWcr 

ro 
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off  his  bond,  and  therefore  in  all  thcfe  cafes,  the  court       ^*  P*'^* 
d,  that  the  contingent  creaitor  lliould  not  come  in  for 
bution,  neither  fliould  the  money  be  referved  in  favour 
I  contingency  ( i ) ;  but  his  Lordfliip  declared, 

t  though  the  debt  were  contingent  when  the  obligor  r  jtgg  i 
t  a  bankrupt,  yet  if  the  contingency  happened  before 
bribution  made,  then  fuch  contingent  creditor  fhould 
n  for  his  debt  j  fo  if  fuch  contingency  happened  before 
end  dividend  made,  the  creditor  ihould  come  in  for  his 
tion  thercv)f,  though  after  the  fidt  dividend  (2). 

,  One  of  thcfe  cafes  was  of  a  bottomry  bond,  and  the 
•  thereof  became  a  bankrupt  before  the  return  of  the 
iid  the  (hip  did  not  return  before  the  diftribution  made  ; 
upon  it  was  licld,  that  fuch  obligee  (3)  fliouId  have  no 
t  of  the  diftribution  upon  the  commiflion  :  And 

ereas  it  was  objefted,  that  this  bond  would  be  bancd    -^Ifo  fuch  conm 
fic  bankrupt's  certificate  allowed,  which  could  not  be,   ihatfnotbc* 
it  were  to  be  looked  upon  as  then  due  :  Jnowan«  o^T 

the  bankiopi*s  certificate,  becaufe  the  right  of  a^Uon  was  not  then  accrued, 

Ctir^  :  This  cannot  be,  if  the  obligee  is  careful  in  dc-    But  note  the 
;  upon  his  bond ;  indeed  if  the  party  declares  upon  the   decUrioginfttck 
>nly,  he  fhall  be  barred r/rwj,  if  he  fets  forth  as  well  the    ^^ 
ion  as  the  bond  in  the  declaration,  for  then  it  muft  ap- 
lat  the  caufe  of  a£lion  did  not  accrue  at  the  time  of  the 
^s  becoming  a  bankrupt,  (4) 


"ulJy  V.  S/>aiis,  Ld.  Raym.  1546.  ney  is  made  payable,   is  the  boHkrufte^ 

It  Jeffries^  7  ^*"-  7^'  P^"  7*  ^^  or  injolvency  of  the  debtor^  fuch  debt  can- 

Kingt    Dav.  2^4.      Hancock  v.  not  be  proved  under  his  commiflion. 

'U,   3  Term  Rep.  435.     S-cus»  Ex  parte  Hill,  Cooke's  Bank.  Laws. 

the  proviiion  is   fecured  by  a  282. 

snt  or  a  bond  forfeited  at  Jaw  (2)  Scd  contra,  Ex  parte  Grobme,  i 

the    bankruptcy.      Ex   parte  Atk.  n8. 

I  Atk.  115.     Ex  parte  ff'in-  (3)    but  the  cafe  of  an  obh'gee  in  a 

]  Atk.   116.     Ex  parte   A///-  bottomree   or  refpomkntia   bond  is  now. 

:  Atk.    120.      Ex  parte  Grtrn-  particularly  provided  for  by   flat.  19 

I  Atk.  113.     GotUardv.  yati'  Geo.  2.  c.  32.  f.  2. 

fif,  3    Wilf.   271.      Han:ock  v.  (4)  Scd  vide  ^{3/ V.  PnVo  1  Dong. 

'U^    3  Term  Rep. 435.     Where  160,  3d  Edit. 

iciogency,  upon  which  the  mo- 

Dd3 


Soo 
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Cafe  160. 

Lord  Chinccllor 

KiKC. 

Two  joint  tri- 
ders  beccminy 
bankrupU,  6ril 
there  isaj.rint 
commitlion  ta- 
ken out  and 
conimiflionert 
a  fign,  af.er- 
%rard&  feparate 
commiflioof 
and  afTignments 
made  under 
them  j  the  court 
held,  that  the 


Ex  parte  Cook. 


TW  O  joint  traders  became  bankrupt,  and  a  joint  com- 
miffion  of  bankruptcy  is  taken  out  againft  them,  upon 
which  the  commiiSoncrs  make  an  aflignmcnt  of  the  real 
and  perfonal  eftate  of  the  two  bankrupts,  or  cither  of  them  ; 
afterwards  the  feparate  creditors  take  out  feparate  commiiTions 
againft  thefe  two  bankrupts,  and  the  commiflioners  on  the  fe- 
parate commiffion  afligu  over  the  feparate  effcfts  and  eftate  to 
other  affignees ;  and  now  the  affignces  under  the  feparate 
commiflions,  applied  by  petition  to  the  court,  that  tliey  might 
be  at  liberty  to  fue  at  law  for  the  feparate  eftate. 

aflignroent  of 

the  cummiflioneri  under  the  firft  commiflion  conveyed  iway  ali  the  bankniptt*  eflate  both  joint  and 

ieTcraJ,  aad  confequeoily  that  the  conveyance  under  the  feparate  commt^n  was  void. 

Lord  Chancellor  :  It  feems  to  me,  that  the  aflignment  made 
by  the  commiflioners  upon  the  joint  commiiEon,  pafies  as  well 
the  feparate  as  the  joint  eftate  of  the  two  partners  the  bank- 
rupts, confcquently  the  aflignees  on  the  feparate  commiffions 
can  make  nothing  of  their  a£tion  at  law,  and  I  will  not  fufler 
them  to  fpend  and  wafte  the  eftate  in  vexatious  fuits  there ; 
but  if  they  will  join  in  a  bill  in  equity  for  an  account  of  the 
feparate  eftate,  I  will  not  hinder  them. 

(tf)a  Vern.  It  is  (n)  fettled,  and  is  a  refolution  of  convenience,  that  th^s: 

Crowd^*  ^*'**  i^'"^  creditors  ftiall  be  firft  paid  out  of  the  partnerfhip  or  join»^ 

r  coi   ]  eftate,  and  tlie  feparate  creditors  out  of  the  feparate  eftate 

•Tiiaiefolntion  of  cach  partner,  and  if  there  beafurplusof  the  joint  cfta 

of  convenience, 
that  in  cafe  of 
joint  traders  be- 
coming bank- 
rupts, thr joint 
creditori  fhall 
be  fir  A  paid  out 
rf  the  partncr- 
Ihip  ttfeCts,  and 

the  feparate  creditors  out  of  ihc  feparate  effcAs.  And  if  any  furplut  of  the  partnerffiip  effe^s,  ifftr 
all  thr  pannerfliip  debts  paid,  the  .'eparate  creditors  to  come  in,  and  (b  vice  verla  the  partnerflupcre* 
ditoia  ta  come  in  on  a  furplus  of  the  feparate  eftate. 


befides  what  will  pay  the  joint  creditors,  the  fame  (hall 
applied  to  pay  the  feparate  creditors,  and  if  there  be  on  iks( 
other  hand  a  furplus  of  the  feparate  eftate,   beyond  what  vr^m/l 
fatisfy  the  feparate  creditors,   it  ftiall  go  to  fupply  any  dc  ft 
cicncy  tliat  may  remain  as  to  the  joint  creditors.     But  jjj 


(1)  In  fafl  joint  commiflions  do  fre- 
quently ifTue  after  a  feparate  commif- 
fion has  iflfned  againll  one  of  the  par- 
ties, but  upon  recen^t  application  to 
the  Great  Seal,  the  Court  will  fupcr- 
fedc  the  feparate  coramiiTiOQ^  in  order 


to  give  validity  to  the  joint  commiHion, 
under  which  both  fetsof  creditors  may 
have  ihcir  proper  relief  in  the  manner 
abovemcntioned.  Ex  psLTie Hanlmftk, 
I  Cooke's  Bank.  Laws  2,  and  many 
other  cafes. 

this 
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this  cafe,  for  the  cafe  of  both  parties,  let  it  be  referred  to  a  ^«  P**"^ 
commiflioner  in  each  of  thefe  commiflions,  to  take  an  account 
of  the  whole  partnerOiip  effe£ls,  and  alfo  of  the  feparate  efFefts 
and  eftates  of  each  of  the  partners  ;  and  If  the  commiflioners 
find  any  thing  difficult,  they  are  to  be  at  liberty  to  ftate  it 
fpecially  ;  and  with  regard  to  the  furplus  of  the  partnerfliip 
eSeCts,  beyond  what  will  pay  the  partnerfliip  debts,  and  alfo 
touching  the  furplus  of  the  feparate  efFefts,  if  there  fliall  re- 
main any,  over  and  above  what  will  pay  the  feparate  debts, 
each  fide  to  be  at  liberty  to  apply  to  the  court  concerning  any 
of  the  faid  furplufles  ( i  )• 


(1)  Ttvi/sv.  Majey,  I  Aik.  67.   Ex     of  SImf/ons,     i   Aik.  138,    &c. 
parte  Bamiicr,  i  Atk.  98.     In  matter 


Hay  vcffus  Palmer.  Cafe  i6i. 

ON  the  marriage  of  Sir  Thomas  Palmer,  the  petitioner's  On  « Petition 

hthetf  with  EJizabft/jAfar/ba// in  Nov.  i^oo.   a  fettle-  »  Eq.  Ca.  Ab. 

ment  was  made,  by  which,  upon  the  death  of  Sir  Thomas  Pal^  ^3.  pi.  3.  646. 

mer  without  iffue  male,  a  term  of  500  years  was  limited  in  By  a  mam  age- 

truft  to  raife  portions  for  daughters,  6c 00/.  if  one  daughter,  Jj^"/*"^^'^'^^  f^^ 

8ooo/.  if  two  or  more,  equally  to  be  divided  between  them,  diu^htcisis 

and  for  their  maintenances,  1 00/.  per  anrmm  if  but  one,  80  /.  jTal/yeaJly,  at 

a^picce^^  annum  if  two,   70/.  per  annum  a-piece  if  three,  or  };^^X  ^^Jf  »"^ 

L  -jitir  f  T     J     1  1  Michaelmas 

morCj  to  be  paid   by  half-yearly  payments  at  Lady-day  and  until  the  i.or- 

Michaelmas^  and  to  continue  until  the  portions  fliould  become  pa  7bic"^  whUh 

payable  rcfpeftively;  the  portions  and  maintenances  to  be  raif-  was  at  eighteen 

ed  out  of  the  rents  *  and  profits,  or  by  fale,  mortgage,  or  leafe  a  dau^jhter  ac- 

of  the  premifies,  and  the  portions  to  become  payable  at  their  ^'f  ef**h^een*the 

refpef^ive  ages  of  eighteen  or  marriage,  which  fliould  lir ft  j6ihof  Auguftj 

happen.     The  c;th  of  November  Sir  Thomas  Palmer  died  leav-  her  malntcnanct 

ing  iffue  of  the  marriage  three  daughters  only.  »*'**  i^ft*/'*!"* 

day  to  the  lime 

On  a  bill  to  take  an  account  of  the  eftate,  and  to  have  the  «f  ^«^  «ttainitt 

her  ageot  lib 

dire£Uon  of  the  court,  fsfr.  a  decree  was  made  direding  {inter        I  •504 
4iP)  that  the  maintenance  fliould  be  paid  according  to  the  fet- 
tlement* 

Dd4  16  Aug^ 


1 6th  oiAuguJi. 

Majler  of  the  Rolls:  This  cafe  is  not  like  the  cafe  i 
which  will  not  be  payable  till  the  laft  moment  of  the  ( 
which  it  is  cxpicfsly  refer vcd  in  the  leafe ;  as  fuppofc  a 
for  life  makes  a  leafe  for  years,  and  dies  the  day  bcf 
rent  is  due,  the  reiit  is  loft  both  to  the  executor  and  th< 
(«)  *"  ^^^  <'*f«    fioner,  and  the  law  beinc  fo,  (a)  equity  will  not  reliev 

of  Tenner  ve.f»:t     .      ^    *  ^        ,         r  ,       i  •   ,     .        , 

Morgan,  vol.  i.  it  fccms  a  hard  cafe ;  and  winch  (perhaps)  has  the 
Sue'ftaniic  *  reafon  for  belief,  becaufc  the  tenant  has  enjoyed  the  I; 
there refeired  to.  of  which  the  rent  iffues.  The  prefent  cafe  is  of  a  fun 
received  for  maintenance,  which  is  always  favoured,  be 
the  daily  fubfiftence  of  the  children  :  it  is  not  like  i 
f  503  ]  becaufe  that  is  only  for  delay  of  payment  of  what  is  A\ 
here  the  portion  is  not  due  till  eighteen  or  marriage,  an< 
fore  no  delay^  But  perhaps  it  is  a  (Ifonger  cafe  than 
intercft  referved  exa£tly  in  the  fame  words,  under  d 
reilriAions  at  certain  days  and  by  half-yearly  paymcr 
caufe  this  maintenance  is  for  the  daily  fupport  of  the 
In  the  prefent  cafe,  the  deed  is  in  this  rcfpecl  penned  ^ 
perfeflly,  for  want  of  a  proper  fagacity  in  the  drawer, 
fee  the  feveral  cafes  which  might  happen.  Howc^ 
general  intention  is  clear,  that  maintenance  (liould 
during  the  whole  interval  of  time,  from  the  commer 
of  the  term,  till  the  portion  (hould  become  due  ;  ind 
manner  of  M'ording  this  claufe  cannot  be  exadlly  fatii 

•»riw  rnTnOriiAinn  •    hiif  fh:ir  -U'Viirh  rni"n#»*;  n^nr*»lV  to  th 
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vifion  of  the  fcttlemcnt  as  to  the  time  of  payment,  but  within  ^^^  ^* 
the  general  provifion  of  the  maintenance  itfelf,  which  is  ex- 
prefled  to  continue  till  the  portions  become  payable,  and  that 
muft  be  intirely  rcjefted,  if  nothing  be  payable  for  the  time 
from  Ladj-day  to  the  i6th  oi  Augujlj  when  the  portion  became 
due ;  wherefore  maintenance  ought  to  be  paid  during  fuch  in- 
terval of  time  in  proportion,  which  I  order  accordingly. 

See  alfo  ante  176.  Edivards  verfus  The  Countefs  of  Warwick^ 
where  the  court  apportioned  intereft  on  a  mortgage  (i). 


( i)  Soy  IFilfon  V. Harman^  2  Vez.  6^,  money  had  been  diredled  to  be  hud  ont 

Sherrardv.  Shetrardy  3  Atk.  502  ;  but  it  in  land»  and  until  the  purchafe,  to  be 

ieems  that  this  cannot  be  properly  cal-  invelled  in  the  public  funds^  and  the 

led  an  apportionment,  fince  intereft  is  dividends   to  go  in  the  fame  way  the 

in  fadl  due  on  a  mortgage /r^M  tlay  to  rents  and  profits  would,  if  the  purchafe 

daj. — But  the  dividends  on  the  public  were  made  :  and  in  the  latter  cafe,  the 

funds  being  made  payable  on  certain  money  had  been  originally  (ecured  by 

days,  are  not  to  be  apportioned.    Sher-  mortgage,  but  by  order  of  the  Court 

rard  V.  Shnranit  and  ff^il/im  v.  Harman^  had  been  transferred  to  government  fe* 

nb.  fup.     Pearly  V.  Smiths  ^  Atk.  2bOy  curities. 
aJtho'  in  the  two  firft  of  thofe  cafes  the 


r  504  ]  D  E 
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Cafe  162.  Taylor  ver/us  Johnfon. 

AI0C98. 
%  £^.  Ca.  Ab. 
566. pL  I 6. 
A.  by  will  de* 
vifet  500  L 
tvhit  infiuit 
frandfon  with- 
out appointing 

•ay  time  lor  paymcot,  with  provifoy  tbat  if  the  grandfon  diet  before  twenty-«0€,  then  tlie  kpcy  tap 
•vcr  to  B»  the  iraadloii  (hall  hare  the  iaiereft  of  the  legacy  daring  hit  inluicy  • 


A  Man  by  will  devifcd  500  /.  to  his  infant  grandfon,  with- 
out mentioning  any  time  of  payment,  with  a  prorifo, 
that  if  the  grandfon  (hould  die  before  twenty-one,  then  the 
legacy  to  go  over  to  another. 


[505] 


(m^  Silk.  187* 
But  fee  the  cafe 
of  Watci  verfut 
Bullas,  vol.  I. 
60.  and  the  note 
thereto  fubjoia- 
cd. 


The  queftion  was,  whether  the  grandfon  (hould  during  his 
infancy  be  intitled  to  the  intereft  of  this  500/.  legacy  ? 

ObjeSf.  Until  this  contingency  has  happened,  mn  mfial 
whether  the  infant  will  ever  be  intitled  to  the  500/.  and  coo- 
fequently  he  can  have  no  intereft  for  that  legacy  which  ncrcr 
may  become  due,  payable,  or  veft,  until  the  contingency  be 
over ;  intereil  is  only  due  in  default  of  payment,  and  this 
legacy  not  being  payable  till  the  grandfon's  age  of  twentf- 
one,  ought  not  to  carry  intereft :  it  is  the  fame  thing,  as  if 
a  legacy  were  given  to  be  paid  at  the  legatee's  age  of  twenty- 
one  ;  and  tho'  the  legacy  is  to  a  grandfon,  that  is  not  materuli 
in  regard  the  grandfather  is  not  bound  to  maintain  the  grand- 
fon; and  accordingly  equity  would  not  fupply  the  want  of  a 
furrender  in  cafe  of  the  devife  of  a  copyhold  to  a  grandfon,  as 
has  been  adjudged  by  the  Lords  upon  an  appeal  in  the  cafe  of 
[a)  Kett/e  vcrfus  Town/end.  Indeed  if  it  was  the  cafe  of  a 
legacy  to  a  fon  who  had  nothing  elfe,  this  court  might  (per- 
haps) give  intereft  for  the  fon*s  fubCftence,  becaufe  the  father 
is  obliged  to  maintain  him. 

Mr.  Lutivyche  contra  .  The  legacy  of  500  /.  to  the  infant 
grandfon,  if  no  time  were  mentioned  for  the  payment,  wouU 
by  conftruftitn  of  law  be  payable  prefently,  and  equity  of 
courfe  allows  intereft  from  the  end  of  the  year :  if  to  a  fon, 

irom 
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death  of  the  tcftator  for  his  maintenance ;  and  tho*     Tatiob  v. 
til  .1  11  •  Ubh^qm. 

condition  to  make  the  legacy  void  on  the  legatee  s 

)re  twenty-one,  yet  this  is  a  fubfequent  condition  ; 

r  contingency  of  his  death  happens  it  becomes  void 

time  only.     On  the  other  hand,  if  the  contingency 

pens,  it  is  as  if  none  had  ever  been  annexed  to  the 

d  then  the  legacy  muft  carry  intereft,  at  leaft  from 

the  year  after  the  death  of  the  teftator :  if  inftead  of 

the  teftator  had  devifed  land  to  the  grandfon  being 

to  be  void  (as  here)  if  the  infant  (hould  die  before 

>f  twenty-one,  the  grandfon  would  have  had  the 

the  land  until  his  death,  tho'  he  had  died  before 

le ;   and  there  is  the  fame  reafon  that  the  infant  in 

It  caft  (hould  have  the  profits  or  intereft  of  tlie  mo- 

the  contingency  happens ;  and  this  very  cafe  has 

1  determined  by  the  court. 

of  tie  Rolls :  It  is  extremely  clear,  that  this  is  a  con-       f  ro6  1 
fequent ;  and  therefore  as  the  infant's  death  ^before 
le  will  only  defeat  tlie  legacy  from  the  time  ithap- 
ifequently  in  the  mean  while  it  (hall  carry  intereftj^ 
dm  the  end  of  the  year  after  the  death  of  the  tefta- 


;•   Lib.  B.    1728.   foL   323.  inicrcfl.     Heath  v.  Perry,  3  Ailc.  loi. 

ic  of  Taylor  v.  Gue/l.    Secus,  As  to  the  bcqueft  of  a  refedue,    vide 

I   legacy  is   contingent,   or  N'ubolls  v.  OJborne^  ante  419. 
/  veiled,  it  docs  not  carry 


Tmer  &  al'  vcrfus  Thurland  &  al'.  Cafe  163. 

Lord  Chancellor 

\  bill  was  brought  for  raifing  2000  /.  out  of  an  eftate      ^  King. 

irged  therewith  purluant  to  a  power.  603.  pi.  n. 

764.  pi.  15. 

ne  feifcd  in  fee  in  right  of  the  feme  by  deed  and  fine  frttlcd  the  premifTcs  to  the  ofe  of  thA 
ae  for  iheir  livcsi  remainder  to  the  firft,  Arc.  fon  in  tail,  remainder  to  the  daughters  in 
er  to  the  hulband  and  wife  and  their  heiri,  with  power  to  the  baron  during  the  juint  livet 
is  wife,  by  bis  laft  w  ill,  or  any  writing  purporting  to  be  h  s  laft  will  under  hiind  and  fsal, 
r^  witncflei,  if  baron  dies  defore  his  wife«  to  ch^rpe  the  premifTes  with  200c  I.  Tb« 
natatii  mutandis)  to  the  wife,  if  Hie  die  firft,  to  charge  tb-  premifT.-s  with  the  lilce  fum  { 
ill  under  bis  hand  atieftcd  by  three  witnClTcs,  but  nut  fealed,  chaiges  the  picmilTes  with 
old,  being  without  a  leal. 

fe  Mras,  William  Fenwick  cfq;  married  Margaret  the 
hter  9nd  heir  of  Sir  Adam  Brown  baronet^  who  died 

feifed 
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TmT*"  *'*  fcifed  in  fee  of  a  confiderable  eftate  in  Surrey^  and  by  indent 
ture  of  the  2d  of  February  1692,  and  by  a  fine  levied  purfaait= 
to  the  covenants  in  that  indenture,  TyilHam  Fenw'uk  and  J)f^ 
garet  his  wife  did  fettle  and  convey  the  caftle  and  manor  a 
Bletchworth  in  the  county  of  Surrey  to  the  ufc  of  William  Fetr- 
Hvick  and  Alargaret  his  wife  for  their  lives,  without  wafte,  rt- 
inainder  to  the  ufe  of  truftecs  and  their  heirs  during  the  liE 
of  him  and  his  wife,  to  preferve  contingent  remainders,  r^ 
mainder  to  the  ufe  of  their  firil,  £^r.  fon  in  tail  male  fucr 
ceffively,  remainder  to  their  daughters  in  tail  general,  r« 
mainder  to  the  ufe  of  the  faid  William  Fenwick  and  Margaret 
his  wife,  and  their  heirs, 

[    5^7    J  With  a  power  to  tlie  faid  William  Fenwict^  at  any  time 

during  the  joint  lives  of  him  and  Margaret  his  wife,  by  Ms 
hft  will,  or  any  writing  purporting  to  be  his  laft  will,  under 
hxs  hand  and  feal^  attefted  by  three  or  more  credible  witnefiei, 
( if  he  fliould  die  before  his  wife  without  any  iflue  between 
them  then  living)  to  charge  the  premifles  with  any  fum  or 
fums  not  exceeding  2coo  /.  to  be  paid  to  fuch  perfons,  and 
in  fuch  proportions  as  he  (hould  appoint ;  with  the  like  power 
to  Margaret  if  flie  fliould  die  without  iflue  in  the  life  of  her 
hufl)and  Fen  wick. 

There  was  no  ifl\ie  of  the  marriage,  and  William  FemmA 
the  hufljand,  by  his  laft  will  in  writing  under  his  hand,  at- 
teftcd  by  three  witneflls,  but  not  fealed^  reciting  his  power  of 
charging  the  premifles  with  this  2000/.  difpofed  of  the  (amc 
to  the  plaintiffs  (being  his  relations;  in  the  proportions  the^^ 
in  mentioned. 

There  were  three  witnefles  to  this  will  of  Mr.  FenwiAy  wo 
of  which  fwore  that  the  will  was  figned  by  the  teftator  in  the 
prefence  of  all  the  three  witnefles ;  but  the  third  fworc  tbt 
the  teftator  Fenivich^  having  written  and  figned  the  will  be- 
fore, called  for  the  witnefles,  and  declared  that  writing  to  be 
his  laft  will,  and  that  all  the  three  witnefles  were  then  prefcnt, 
and  fubfcribed  their  names  in  his  prefence. 

The  queftions  were,  ly?,  whether  this  will  not  bcing^/j/rt/, 
was  a  good  appointment  of  the  2000/.  within  the  power? 

2i7/v,  Whether  it  was  a  good  will  to  charge  the  land,  one 
of  the  witncfl^es  fwcaring,  that  the  teftator  did  not  fign  the 
will  in  tlie  prefence  of  the  witnefles,  but  only  acknowledged  »t 

was 
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was  his  hand,  and  declared  it  to  be  his  will,  and  the  three     S*"****  *^- 
witnefTcs  fubfcribed  their  names  in  the  teftator*s  prefencc  ? 

Mr.  Solicitor  Taibot  contended  for  the  plaintiffs,  that  this 
will  of  Mr.  Fenwick  the  hufband,  being  a  will  of  land  accord- 
ing to  the  ftatute,  was  a  good  execution  of  the  power,  and  an 
efFe^iual  charge  of  the  2000  A  upon  the  eftate,  tho'  not  under 
fcal.  That  this  power  to  charge  was  in  the  disjunftive, 
either  by  will,  or  by  writing  purporting  to  be  a  will  j  now  as 
to  the  power  to  charge  the  land  by  will,  there  was  no  need  to 
guard  that,  the  aft  of  parliament  having  done  it,  by  direfting, 
ift.  that  it  muft  be  in  writing.  %dly^  That  it  muft  be  figned 
by  the  party ;  and  '^dly^  That  it  muil  be  fubfcribed  by  three 
witnefles,  which  circumftances  had  all  been  complied  with, 
and  tliere  was  no  need  of  a  fcal  to  a  will. 

Then  as  to  the  other  part  of  the  disjunftive,  any  writing 
purporting  to  be  a  will,  it  was  plain  he  faid,  there  might  be  n 
a  writing  purporting  to  be  a  will,  which  yet  might  not  be  a 
good  will  as  to  lands ;  as  where  there  are  three  witneiTes  to  a 
will,  but  they  do  not  fubfcribe  their  names  in  the  prefence  of 
the  teftator  j  now  this  is  a  writing  purporting  to  be  a  will, 
tho'  it  is  not  a  will  ftr icily,  and  according  to  the  ftatute  of 
frauds,  and  yet  would  be  good  purfuant  to  the  power,  becaufe 
attefled  by  three  witnefTcs,  tho'  not  fubfcribed  by  the  teftator 
in  the  prefence  of  three  witnefles  5  and  if  the  power  could  bear 
this  conftruftion,  it  would  be  reafonable  to  underftand  it  ac- 
cordingly, in  a  cafe  where  the  teftator  muft  be  admitted  to 
have  had  tliis  power,  and  to  have  intended  to  execute  it,  fincc 
he  recited  this  very  power,  in  his  will ;  and  it  being  in  cafe 
of  a  will,  which  is  the  moft  favoured  of  any  conveyance, 
where,  if  counfel  had  been  advifed  with,  they  would  have  di-  I  >^9  J 
refted  the  teftator  to  put  a  fcal  to  the  will,  it  would  be  very 
hird,  that  the  plain  intention  of  the  party  ftiould  be  over* 
turned  by  the  omUFipn  pf  fo  flight  a  circumftance  ;  where- 
fore, this  power  being  capable  of  fuch  conftruclion,  the  court 
would  underftand  it  fj  as  to  make  the  charge  effcftual,  and 
thete  was  no  neccfiity  to  apply  to  this  court  to  help  an  omif» 
fion,  the  latter  words  which  rccjuired  the  feal,  not  referring 
to  the  will,  but  oiily  to  a  writing  puriioning  to  be  a  will. 

On 
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Dot  MX  I  «.  On  the  otlicr  fide  it  was  faid  by  Mr.  Attorney^  that  as  thtf 

was  a  voluntary  charge,  not  for  any  wife  ( i)  or  children,  bot 
for  legatees,  if  it  had  not  purfued  the  circumftances  which  the 
party  confined  himfelf  to,  and  prefcribed,  as  it  would  be  void 
at  law,  fo  there  was  no  reafon  to  aid  it  in  equity.     That  the 
latter  words  requiring  a  feal,  referred  as  much  to  the  will,  as 
to  the  writing  purporting  to  be  a  will ;  and  it  was  as  necefiary 
that  this  inftrument,  by  which  the  2000  /•  was  to  be  chaiged 
upon  the  eftate,  (hould  have  a  feal^  as  that  it  (hoold  be  at- 
tcfted  by  three  witneflcs,  for  the  fentence  was  not  complcai 
Where  •  will  of  until  the  end,  which  declared  the  circumftances  requiied  to 
figned^  Uic       execute  the  power ;  alfo  the  principal  cafe  could  not  be  in- 
'^^fe^c  ^rf^iT      ^c^^cd  of  a  will  or  devife  of  lands,  for  that  muft  be  fuppofcd 
viucilcu  wjiere  a  man  having  lands  devifes  them ;  but  here  Mr.  Feih 

Hvfck  the  teftator  was  only  tenant  for  life ;  and  the  will  or 
writing  purpbrting  to  be  a  will,  muft  fingly  and  alone  openle 
upon  the  power. 

As  to  the  fccond  point  -,  it  was  argued  by  Mr.  Solidtor  Ge- 
neral  for  the  plaintifis,  that  there  being  two  witneflcs  provii^ 
the  will  to  have  been  figned  by  the  teftator  Fenwick  in  the 
prefence  of  the  tliiec  witnefies  \  this  was  fufficient  to  eftablilh 
the  faA,  and  make  the  will  good  \  and  it  had  been  determined 
r  ^103  upon  debate  lately  in  this  court,  in  the  cafe  of  a  will  of  bnd, 
that  where  the  teftator  figned  the  will,  and  afterwards  declared 
in  the  prefence  of  three  witnefies,  that  this  was  his  hand,  and 
defired  the  three  witnefies  to  atteft  the  fame>  who  fubfcribed 
their  names  in  the  prefence  of  the  teftator,  this  was  fufficient. 
But  the  counfel  on  the  other  fide  infifted  on  the  cafe  of  Iff 

(tf)Show.€8.      {a)  and  Libb^  as  reported  in  Carthmr  ^S*  where  C.  J. /fcfi 

3  Mod.  36*.       ^^^^^  ^£  jmQjjjgj.  opinion. 

Lord  Qmncellor  faid,  that  tho'  he  himfelf  inclined  to  think 
the  will  of  the  land  good,  if  the  teftator  fiiould  acknowledge 
the  name  to  be  his,  and  the  witnefies  (hould  fubfcribe  in  the 
prefence  of  the  teftator,  yet  that  point  fliould  be  refencd  to 
the  defendant  (a). 

Mr.  Lutwyche  for  the  defendant :  What  has  been  faid  con- 
cerning the  intention  of  the  teftator  is  wholly  immaterial.    K 


( i)  Vide  ToUet  v.  Toilet,  ante  489.       Stoneboufe  v.  Evrlyn,  pcft.  5  vol.  ijf 
(2)  Irngford  x^jre,  ante  i  vol.  740. 
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11  of  land  be  made  and  figncd  by  the  teftator,  and  fub- 
cd  by  two  of  the  moft  credible  witnefles  in* the  world,  no 
'  can  doubt  but  that  it  is  the  teftator^s  will  and  intention 
ifs  his  eftatc  ;  but  the  words  of  the  ftatute  of  frauds  fay, 
(hall  not  be  a  good  will ;  and  as  the  ftatute  fays  fo  in  the 
cafe,  fo  the  law  which  the  teftator  has  here  prefcribcd  to 
elf,  not  to  charge  without  a  writing  under  his  feal,  is 
.Uy  exprefs  in  the  prefent  cafe.  And  this  charge  does 
operate  by  virtue  of  the  will,  or  other  writing,  but  by 
le  of  the  fettlement,  and  like  the  cafe  where  a  copyhold 
rrendered  to  the  ufe  of  a  will,  and  the  will  is  afterwards 
e  of  thefe  copyhold  lands,  fuch  a  will  is  good,  tho'  but 
i  two  {a)  witnefles,  or  indeed  without  any  witnefs  at  all, 
ufe  the  copyhold  pafles  by  the  furrender,  and  not  by  the 


5»o 


(a)  Aote  Wfg« 
ftaffv.  WafftiflF 
*59. 


4>rd  Chancel/or :  I  take  this  will  to  be  a  good  one,  and 
g  fo,  to  be  a  good  charge  ;  the  power  was  in  the  disjunc- 
i^,  in  refpefb  of  the  huiband,  who  could  make  a  will ; 
.  iJfyi  in  refpe£t  of  the  wife,  who  could  not  make  a  will, 
only  a  writing  purporting  to  be  a  will ;  but  for  the  fatif- 
ion  of  both  parties,  as  it  is  a  matter  of  law,  let  it  be  refer- 
to  the  judges  of  B.  R.  to  be  made  a  cafe  on  both  the 
Lt<s ;  and  as  to  the  laft  point  the  teftator's  not  Hgning  in 
prefence  of  the  witnefles,  the  cafe  to  be  made  upon  the 
ifitions,  and  referring  to  them. 

ind  it  was  determined  by  the  judges  of  B.  R.  on  argu- 
Lt,  that  the  will  was  void  as  a  charge,  for  Mrant  of  being 
:d  (I). 


t  5"  1 


i)  In  Earl  of  Darlington  v.  Puken^, 
rp,  268.  Lord  Man^U  faid  he  was 
[ned  to  think  with  Lord  King  on  the 
ent  cafe,  that,  the  inftrument  being 
Hi  wiJJj  the  power  was  thereby  well 


executed;  baton  the  other  point  agreed* 
that  where  there  is  no  meritorious  am- 
iideration  for  the  execution  of  fach  a 
power^  the  form  muft  be  (bi^Iy  pur- 
fued.    So,  Ro/i  r.  £w#r,  3  Atk.  1  jd. 
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Cafe  164.  Rakeftraw  &  al'  verfus  Brewer. 

At  the  Rollf. 

Set.  Ct.inCha.  HP  ^  ^  plaintifFs,  as  reprefentativcs  of  Henry  Holfori  latC 

5^.    Mof.  189.  A     of  Grrt/s  //I//,   cfq;  brought  their  bill  againft  the  dc- 

16a.  pl^ie.  '  fcndant,  who  was  the  executor  of  John  Bre^ver  cfq;  late  one 

^i.pi.30.  of  the  benchers  of  that  inn,  to  redeem  a  morteacre  of  cham* 

A  bill  in  equity    ,  ,  i     .         ,«  i    i         rr-  - 

will  n»t  lie  to  bcTS  thcrc  made  in  1087,   and  by  alFignmcnt  transferred  to 

""^V^di^^"  ^^^^^*     "^'^^  ^^''"^  mortgaged  by  Holford  was  for  fifty-fcvcn 

bersin  thcinni  years,  being  a  building  term,  which  would  expire  at  Lath^aj 
of  court,  but  the  t     1       1         1  .  r         t 

plaintiff  muft       HS'-  ^^^  "^^  bcnch  gave  a  new  term  for  eleven  years  to 
apply  to  the         Mr.  Brewer^  to  commence  from  the  end  of  the  former,  and  he 

bench  or  to  the  ' 

judges  of  the  fo-  was  the  firlt  perfon   who  was  in  poflcffion  of  tlie  chambcri 

wlpplicitionio  under  the  mortgage,  but  !iad  not  been  in  poflcffion  for  twenty 

***fc***h***l*i^^  years,  fo  that  the  j  laintills  came  within  time.     They  firftpc- 

tiffiohisre-  titioued  the  bench  to  be  admitted  to  redeem,   and  thereuiWB 

One'poflcTd^^'  ^^ic  2 1  ft  of  May  1 726,  an  order  of  penfion  was  made,  reciting 

•fa  renewable  ^^^^  jj^g  matter  in  dilpute  betwixt  the  parties  was  matter  of 

terra  mortgages  i  •   i      t      i  i  t 

it  to  J.s.who      account  which  the  bench  was  not  capable  of  taking,  and  the 
mm  froTthc      mortgage  of  long  (landing  ;  ♦  but  that  the  plaintifl^s  were  at 

original  land-       liberty  to  fcck  their  remedy  in  a  court  of  equity,  as  the?  (houlJ 
lord  to  com-  .  .  «      ^ '  / 

mence  after  the    be  advifcd  ;  upoii  which  the  plaintiirb  brought  their  bill. 
old  one  \  this 
new  term  (ball  be  fubjcA  to  the  old  equity  of  redemption. 

[•512  ]  And  it  was  infifted  by  the  defendant,  that  ihefe  chambers 

mortgaged  being  in  an  inn  of  court,  where  the  iludents  were 
to  enjoy  quiet  without  diilurbance,  tlie  plaintiiTs  ought  to  apply 
to  the  bench,  and  if  not  rcdrclFcd  there,  tlicn  to  the  judges  of 
the  fociety ;  but  that  the  courts  at  IVejhninJler  had  been  always 
pleafed  to  decline  ( 1 )  intcrpoling  therein  ;  and  the  rather  for 
that  the  legal  eftate  of  all  the  chambers  of  the  houfe  was  in 
truftecs  ;  and  the  order  of  penfion  which  granted  terms  in 
chambers,  pafled  no  legal  title,  nor  were  the  benchers  that 
made  fuch  order  feifcd  of  the  legal  eiiate ;  and  tho*  a  biil 
which  was  only  to  foreclofe  the  equity  of  redemption,  and 
fuppofed  the  plaintifF  to  have  a  legal  title,  might  be  proper, 
yet  in  the  prefent  cak!  it  was  otlicrwile,  fince  the  plaintiffs 
neither  had,  nor  could  have  it,  efpccially  as  they  were  the 


(i)  The  King  v.  Grays  h;?i,  Doug.  340, 

daughters 
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Ratsstiiaw 
V.  Biiswxit*- 


laughters  of  Mr.  Holford  the  mortgagor,  who  were  not  capa- 
ble of  having  the  chambers. 

Mafter  of  the  Rolls :  I  would  not  meddle  with  this  title  to 
:hambers,  which  is  no  legal  one,  but  the  benchers  themfelves 
liaving  recommended  it  to  the  plaintiffs  to  come  hither,  and 
left  them  at  liberty  to  make  this  application,  therefore  the  bill 
id  proper. 

It  was  then  urged  for  the  defendant,  that  if  the  plaintiffs 
^crc  proper  to  redeem  the  old  building  term  of  fifty-one  years, 
■rhich  would  expire  at  Lady^ay  1731-  yet  they  could  have 
no  title  to  the  additional  term  of  eleven  years,  which  was  dif- 
tin£t  from,  not  interfering  with  the  other  term,  but  indepen- 
dent thereof,  and  to  commence  from  the  expiration  of  the 
fonner,  granted  by  the  bench  in  pure  perfonal  favour  and  [  5^3  3 
ktndncfs  to  Mr.  Brenver  their  brother  bencher  :  whereas  had 
it  been  aiked  for  by  tlie  pUintiffs,  it  probably  would  have  been 
denied,  and  they  being  womcti,  were  not  capable  of  having 
chambers  by  virtue  of  a  new  grant;  tho*  perhaps  if  an  old  term 
came  from  a  member  to  executors  who  were  no  members, 
they  miight  have  a  reafonable  time  to  difpofe  thereof;  but  no 
inftance  could  be  given  where  one,  not  a  member,  had  a 
chainbet  by  an  original  grant. 

Sed per  Cur^:  This  additional  term  cbmes  from  the  old  root, 
and  is  of  the  fame  nature,  fubject  to  the  fame  equity  of  re- 
dempition,  elfe  hardfliips  might  be  brought  upon  mortgagors 
by  the  mortgagees  getting  fuch  additional  terms  more  eafily^ 
as  being  pofTeffed  of  one  not  expired,  and  by  that  means 
worming  out  and  opprefling  a  poor  mortgagor  ;  whereupon  a 
decree  for  redemption  was  pronounced  by  (i)  iht  Mafier 
rftbe  Rolls,  and  that  afterwards  {a)  afBrmcd  upon  an  appeal  [a)  Stb.  iu 
to  the  Lord  Chancellor  (2).  J"^^  '7»». 


(i)Rcg.  Lib.B.  1728.  fol.  224.  668.     RauL-ev.  Chicheflcr^    Amb.  715. 

(2)  Upon  the  fame  principle  are  the  Oiajih  v.  H^iillams^  Amb.  734.     Lee  v. 

cafes  of  Keecb  v.  SamlforJ,    i  Eq.  Ca.  Lord  Fanon,  7  Bro.  P.  C.  432.     Pick^ 

Ab.  741.pl.  7.  Tajici'  \,  Marriott  hmh,  erin^  w.Fo^la,  i  Bro.  Cha.  Rc^,  197* 


Vol.  II.  E  e 
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Cafe  165. 

Lorf  CbiacdJM 

KlMO. 


Pitfield's  Cafe, 

(A  Caufe  by  Confent.) 


By  a  marriage 
fetdement  a 
term  for  years 
ii  created  to 
nire  5000 1. 
portion  for 
daughterty  pay- 
able at  tkeir  age 
of  twenty  one 
or  marriage } 
provifo  if  any 
of  the  daughters 
attain  the  age 
of  twenty-one 
or  marry  in  the 
father*a  Ufe- 
time,  then  the 
portion  to  be 
ptid  within  a 
year  after  the 
father's  death. 
Alfo  if  any  of 
the  daughters 
die  before  her 


UP O N  a  marriage  fettlemcnt,  part  of  the  bnds  were 
fettled  on  Pttfield  the  hufband  for  life  in  pofTefTiony  tc» 
mainder  to  the  wife  for  life,  remainder  as  to  part  to  truftees 
for  500  years.  Other  lands  were  fettled  on  Pi/fieiJ  thchul' 
band's  father  for  lifei  remainder  to  P'ltjield  the  hulband  for 
life,  remainder  to  the  faid  truftees  for  500  years,  remainder  ai 
to  ♦  all  the  refpeftive  premifles,  to  the  firft  and  every  other 
fon  of  the  marriage  in  tail  male  fucceffively,  remainder  to  the 
ufe  of  truftees  for  500  years  ;  and  the  truft  of  the  fcvcral  terms 
for  500  years  was  to  raifc  5000/.  for  the  portions  of  Ac 
daughters,  payable  at  their  ages  of  tMi'enty-one  or  marriage, 
with  a  provifo  that  if  any  of  the  daughters  (hould  attain  the 
age  of  twenty-one  or  marriage,  in  the  life  of  the  fadier,  then 
her  portion  to  be  paid  at  tlie  end  of  the  year  after  the  death  of 
lier  father,  and  with  anotlier  provifo,  that  if  any  of  tbt  Jidi 
ble  or  b»fore  her    daughters  Jbould  die  before  her  or  their  portion  or  portions  became 

■ge  of  twenty,     payable j  and  before  her  or  their  aire  of  twenty^one  or  tnarriare.  her 

one  or  marriage^  /»  n  ,. 

her  fliare  to  gu      or  their  Jbare  or  Jhares   to  go  to   the  furvivwg  davghtert  cr 

to  the  furviTMf  •      ,        , 

there  was  iiFue      daughter. 

a  fon  and  three 

daughter*,  thefirfl  of  whf^m  married  and  received  her  portion  \  the  fecond  attained  twrentV'Ooe.  imr« 

ried  and  died  without  ifTue,  and  herhulband  adminiftercvi ;  the  third  daufinter  furvived  both  her  ftfleis: 

refolved  the  hu/band  at  adminiilrator  of  the  fecond  daughtei  is  iuiirled  to  her  ftiareof  the  5000).  flte 

having  lived  to  twenty-one,  io  that  the  right  TcHed  in  her,  ai.d  tlie  paymeut  wjs  only  fafpeiided  till 

her  father's  de^ib* 

t*5M  ]  There  was  iflue  by  the  marriage  one  fon  and  three  dau^- 

tcrs,  Elizabeth,  Anne,  and  Mary,  the  eldeft  daughter  Elkuhetb 
was  married  to  Sir  Thomas  CUrh,  and  a  larger  portion  given 
her  than  was  fecured  to  her  by  the  marriage  fettlement,  and 
fo  her  third  of  the  5000/*  was  fatif.fied.  The  grandfather 
\  and  wife  died,  and  the  fecond  daughter  Anne  having  attained 

twenty-one  married  in  the  father's  life-time,  and  died  before 
her  father  without  rffue,  her  huftand  admiuiilred  to  her,  after 
%k  liich  the  father  died. 

The  queftions  were,  who  ftiould  be  intitled  to  the  third  part 
of  the  5000/.  which  Anne  the  miildle  daughter  would  plainlf 
liave  had  a  right  to  in  cafe  flic  had  furvived  her  father ;  i/i 

whcibcf 
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whethef  it  (hould  fink  into  the  land,  forafmuch  as  the  daugh-     PiTritLD'i 
tef  died  before  the  portion  became  pa'jrable,  and  fo  the  fon* 
take  advantage  of  it  ?  Or 

TdJy^  Whether  by  virtue  of  the  provHb,  the  youngcft  daugh- 
ter fliduld  be  intitled  as  furvivor,  the  middle  daughter  dying      [  515  ] 
before  the  portion  became  payable  i  Or 

3d7f,  Whether  it  (hould  not  go  to  the  hufband  of  the  middle 
daughter  Annty  as  adminiftrator  to  liis  wife,  (he  having  lived 
to  her  age  of  twenty-one  and  been  married  ? 

For  the  fon  and  heir  it  was  urged,  that  the  conftant  differ- 
ence vas  between  a  legacy  out  of  a  ptrfonal  eftate,  and  a  por- 
tion out  of  land,  tliat  if  a  portion  be  given  out  of  land  payable 
at  a  future  time,  and  the  daughter  dies  before  that  time  comes, 
the  portion  is  to  fiitk  into  the  latid  for  the  benefit  of  the  heir, 
let  him  be  hares  faBui  Or  naius  )  and  this  was  the  prcfent  cafe, 
as  Anne  the  middle  daughter  died  in  the  life  of  her  father,  and 
die  portion  was  not  payafble  until  the  end  of  the  yeat  after  the 
father's  death. 

For  the  youngefl  daughter  it  was  faid,  that  by  the  latter 
provifo  in  the  fettlemcnt,  if  any  of  the  daughters  fbould  die  before 
her  fortiori  becaihe  payabhy  the  furviving  daughter  was  to  have 
her  (hare,  and  the  middle  daughter  dying  in  her  fatlier's  life- 
tiihe,  (lie  died  before  her  portion  became  payable  5  and  there- 
fore, isfc. 

But  on  behalf  of  the  hufband  the  adminiftrator,  Mr,  Solici- 
tor General  Talbot  contended,  ijt^  that  as  to  the  youngeft 
daughter  (he  could  not  be  iutltled  to  it,  becaufe  tlic  middle 
daughter  did  attain  her  age  of  twenty-one,  and  was  married  : 
whereas  to  intitlc  the  furvivor  to  take,  the  other  daughter 
mud  have  died  under  twenty-one  or  marriage, 

2d/)r,That  this  third  part  of  the  5000/,  portion  would  not 
fink  into  the  land,  becaufe  the  reafon  of  that  conftruclion  was 
for  the  benefit  of  the  heir,  in  preference  to  the  adminiftrator  r  r  16  1 
of  the  dead  daughter,  where  fuch  daughter  died  before  twen- 
ty-one or  marriage,  fo  that  flie  had  no  occafion  for  her  portion, 
no  want  of  it  to  advance  her  in  marriage,  nor  could  (he  dif- 
pofc  of  it  by  deed,  or  by  any  aft  in  her  life-rime,  until  her  age 
of  twenty-one ;  whereas  tliat  reafon  could  not  hold  in  the 
prcfent  cafe,  tlie  daughter  having  attained  twenty-one,  and 

E  c  2  being 
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PiTTf  itD'i  being  married :  that  the  meaning  of  this  provifo  was  a  pni- 
dent  caution  to  prevent  a  fale  of  the  reverfion  of  the  land  li- 
mited to  the  father,  in  the  father's  life-time,  which  had  been 
found  by  experience  to  diftrefs  and  ruin  family  eftates,  but  it 
was  hard,  when  the  term  was  come  into  pofleflion,  that  the 
huiband  who  married  this  daughter  (hould  have  no  poruoa 
withher(i). 

And  of  this  opinion  was  the  Lord  Chancellor ;  who  obferved, 
that  equity  had  ftraincd  fometimes,  to  help  a  daughter  mar- 
ried in  her  father's  life- time,  to  her  portion,  but  never  to  de- 
prive a  married  daughter  thereof:  his  Lordfhip  likewtfe  laid, 
that  tliis  laft  provifo,  "  if  any  of  the  daughters  attained  to 
"  twenty-one  years  or  marriage  in  the  life  of  the  father,  then 
••  fuch  daughter  (hould  have  her  portion  paid  to  her  at  the  end 
•*  of  one  year  after  the  father's  death,"  was  without  any  ne- 
gative words  that  flie  fhould  not  be  paid  her  portion  uUthn\ 
but  the  meaning  of  it  was,  that  then  /'//  all  ei^ents^  even  though 
the  grandfather  of  fuch  daughter,  who  had  part  of  the  eftatc 
comprifed  in  this  joo  years  term  limited  to  him  for  his  life, 
had  been  living,  the  reverfion  fliould  notwithftanding  have 
been  fold  for  the  raifmg  of  this  portion. 

So  it  was  decreed,  that  the  hufl>and  of  Anne  the  fccond 
daughter  fliould  have  the  third  pnrt  of  the  50G0/.  with  in- 
tereit  from  the  end  of  the  year  after  the  father's  death,  raifcd 
[517]  by  the  fale  of  a  third  part  of  this  term,  and  if  that  not  fuflTicicnt, 
tlicn  in  cafe  the  ion  who  was  tenant  in  rail  fliould  happen  to 
die  without  ifl'ue  male  and  under  twenty-one,  the  adminillni- 
tor  of  Anuf  iIrhiUI  have  liberty  to  apjly  t->  the  court  to  be  paid 
what  remained  due  cut  of  the  other  term,  v»!iicli  was  to  arife 
by  the  Icttlement  on  the  foil's  death  without  iuiie  mule  (2). 


(i)  Vide  Duke  of  Qhan^Qs  v.  Talhot^         (2)  Reg.  Lib.  13.  i;!^.  fol.  198.  by 
poit.  610.    Khv^  V.  IVithits,  poll.  3  vol.     the  name  cf  FitJidJ\,  AjhUj, 
414. 

Cafe  166.  Sir  John  Eyles  and  others,  the  Trii flees  for 
*-"^^^|7;;"^'  the  Soutb'Sca  Company,  verfus  Ward. 

Sufficient  ir*« 

U  fii 'd  brX''  rjy  II  E  plaintitFs  had  recovered  a  decree  for  a  -reat  fumof 
any  proccfj  nji  J^  lUDuev,  With  iiitLrcll  to  bo  c oHiputcd  bv  the  Mailer; 
lho'n!"riT»lin     the  Mailer  made  \\u  report,  which  waii  not  filed  widiiu  four 

tuur  d-yi  "*ltcr  J^yj 

ii  wai  nude.  * 
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Waio. 


cr  the  making  and  figning,  but  was  filed  before  any  ^]^* 
ngs  had  thereon ;  and  on  filing  the  report,  it  was 
nd  ordered,  that  the  report  (hould  be  confirmed  nifi^ 
was  to  be  made  abfolute,  it  was  (hewn  for  caufe,  that 
iding  order  ( i )  of  this  court  made  by  the  Lords  Com^ 
r  in  the  4  W.^  M.  it  was  direfted,  that  all  reports 
e  filed  within  four  days  after  the  making,  otherwife  n« 
jrder  or  proceedings,  to  be  had  thereupon. 

"^oliciicr  General  and  Mr.  Lutwycbe :  It  is  fufficient  if 
rt  be  filed  before  any  proceedings  or  order  made  tliere- 
id  the  parties  are  under  no  manner  of  inconvenience, 
Jie  report  be  not  filed  within  four  days  after  the  mak- 
1  agreeable  hereto  is  the  conftant  praftice. 

Chancellor  aflced  Mr.  Price  the  regifter  how  the  prac- 
?  who  faid,  that  it  was  fufficient  if  the  report  were  [  518  ] 
ytt  any  proceedings  had  thereupon,  tho'  this  were  not 
thin  four  days  after  the  making ;  which  his  Lordfiiip 
0,  adding  that  this  was  the  fpirit  of  the  order,  though' 
jr  fccmed  otherwife ;  and  the  conftant  praftice  being 
g  to  this  conftrudion,  mahy  bundled  reports  would 
to  be  fet  afide,  if  the  order  ihould  be  literally  ob- 
and  no  motion  was  ever  known  to  have  been  made 
;  a  report  nunc  pro  tunc» 

efore  tho  court  took  it  to  be  well  enough  j  though  ii^ 
the  motion  to  confirm  the  report  ntfi  caufa  was  made 
day  that  the  report  was  filed  (2). 


iia.  Ord.  1 89.  **  although  many  reports  have  not  been 
His  Lord  (hip  declared,  that  the  '*  filed  in  four  days  after  the  making 
9n  of  the  court  in  making  the  <^  the  fame,  yet  it  doth  not  appear,  that 
•dcr  of  the  zpih  oi  Oetober^  '*  any  order  hath  been  made  for  filing  a 
for  filing  the  Mailer's  reports  **  report,  the  time  being  claplcd ;  and 
days  after  they  bear  date,  was,  **  in  regard  the  report  in  this  caufe  of 
proceedings  (hould  be  ground-  •*  the  7.th  Mareb  laft  hath  been  con- 
reports  until  the  fame  were  **  firmed  nnlefs  caafe,  this  court  doth 
ind  that  before  reports  be  con^  *'  order,  that  the  time  for  the  defen* 
unleft  caufe,  they  ought  to  be  *' dants  (hewing  caufe,  Cs'r.  be  en- 
and  the  praflicc  of  this  court  **  larged  to  the  ift  day  of  the  next 
rays  been,  not  to  confirm  any  "term."  Reg.  Lib,  A.  1728.  fol. 
ill  after  the  fame  was  filed,  and  259. 

Kc3 
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Gafe  167.     Lord  Brook  veffus  Lord  and  Lady  Hertford, 

I«ord  Chancellor 

£-.  ci.  Ab.  Q I  ^  George  Strode  devifcd  diverfe  majors  and  lands  to 

630.  pi. ».  ^  truftees  and  their  heirs,  in  truft  (^ter  feyeral  other  tra& 

to  inirtceiT^io*  ^}^^^  determined)  for  his  two  grandaughters,  the  Countels  of 

truft  ai  to  one  Hertjord  married  to  the  Earl  of  Hertford,  and  Frances  Ladj 

to  infant  iatVil,  Brook  wife  of  the  late  Lord  Brook,  for  their  lives*  (hare  and 

Xi^^J^\^^y  (bare  alike,  remainder  to  the  heirs  of  their  rcfpeSive  bodies, 

(who  it  Qi  age)  and  to  the  heirs  of  their  bodies  refpeflively,  with  diverfe  re- 

infaM  brin'gf'a  maindcrs  over.     The  teftator  died  long  fince ;  Lord  and  Lady 

Wii  for  a  par-  ^rook  died,  leaving  the  plaintiflF  the  Lprd  Brofik  an  infan^  the 

Decree  a  piiti-     only  ifiue  of  their  bodies. 

tioh,  but  the 

tnifteea  not  to  coorej  till  the  infant  ii  of  age,  that  he  may  join  in  confirming  the  partiiioii* 

The  plaintifF  brought  this  bill  for  a  partition,  and  that  die 
truftees  Ihould  convey  the  legal  cftate  of  the  feparate  moiety 
to  be  allotted  to  the  plaintiff  the  Lord  Brook  on  this  partition, 
r  519  ]  to  him  and  the  heirs  of  his  body,  in  regard,  tha*  there  might 
be  a  doubt  whether  the  Lady  Hertford  had  more  than  an  eftate 
for  life  (the  words  pf  inheritance  being  fubfequent  to  (i) 
the  limitation  to  the  heirs  of  the  refpe£live  bodies  of  the 
daughters)  yet  as  to  the  plaintiff  the  Lord  Brook,  who  was  the 
only  fon  and  heir  of  the  Lady  Brook ^  it  muft  be  agreed  he  was 
intitlcd  to  an  eftate-tail ;  which  was  admitted. 

Lord  Chancellor :  Decree  a  partition,  and  for  that  purpofe  let 
a  commiffion  iflue  to  allot  one  moiety  in  feveralty  to  the  plain- 
tiff the  Lord  Brook,  and  the  other  moiety  in  feveralty  to  Lady 
Hertford,  to  hold  to  them  according  to  their  refpedlive  eflates 
which  they  are  intitled  to  under  the  will,  and  let  the  plaintiff 
and  the  defendant  the  Lady  Hertford  be  refpeclively  quieted 
in  the  pofleffion  of  the  premiffes  fcverally  to  be  allotted  as 
aforefaid  5  but  forafmuch  as  the  infant  plaintiff  cannot  join  in 
a  conveyance  of  the  moiety  to  the  Lady  Hci-tford,  fo  diat 
there  cannot  be  mutual  conveyances,  let  the  conveyances  to 
be  made  by  the  truftees  of  the  legal  eftate  be  refpited,  until 
the  infant  plaintiff  comes  to  twenty-one  qr  farther  order  of  the 


(i)  y'v^t  Legate  V.  SeiveV,  ante,  i  \ol.  87. 

court, 
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tourty  at  which  time  all  parties  interefted  may  join  in  mutual     ^^^  Bkoox 
conveyances  (i).  jLorf  Hi»t. 


Then  it  was  objcfted  that  the  will  of  Sir  George  Strdde^  under 
whom  the  infant  plainti£F  the  Lord  Brook  claimed,  was  not 
proved. 

Cuf^:  This  will  not  be  material ;  for  an  infant,  when  plain- 
dfF,  is  as  much  bound,  and  as  little  privileged^  as  one  of  full 
age  (2). 


(i)  Reg.Lib.A.  1728.  fol.  42i.So»         (2)   Gregory  v.  Molepwortb,  3  Atkr 
TveJ^Uv.  Bu/iet;  Amb.i^ J,  626. 


E«4 
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Term.     Pafchae,  1729^ 

Cafe  168.  Fox  &  ar  verfus  Aydc  &  al\ 

{Heard  Jirft  by  Default  5  July  1 728,  and  alfo  on  Jiefendanii 
Jbewing  Caufe  the  ^th  of  May  1729.) 

rE?.*c.? Ab.  nr  ^  ^  S  was  a  bill  brought  to  eftablife  a  modus  in  favour 
735.  pi.  5.  A     of  tlie  inhabitants  of  the  parifli  of  Sturtcn  in  Nottingham^ 

A  modus,  that     /jy^^     ^^  modus  was,  in  confideration  that  after  the  erafc  wai 

liiconfiderAtion  -^  '  , .  .         , 

the  parilhionerf .  cut,  the  panlhioner  at  his  own  colts  and  charges  did  make 

Sift  iMo  hiy*  ^^  ^^^^^  E^^'^  *"'^  ^*y*  ^y  ftrewing  the  grafs  upon  the  ground, 

therefore  the  (which  IS  called  tedding  of  it)  and  afterwards  gathering  it  into 

Sahiuou  within  wcclc  and  wind-rows,  therefore  the  perfons   that  inhabited 

to^S^^notUhM  within  this  parifh  (which  parifh  appeared  to  be  the  grcatcft 

Ibr  the  herbige  part  thereof  mcadow  land)  were  to  pay  no  tithes  for  the  herb- 

J^fiiTk  cmie,  age  of  dry  and  unprofitable  cattle. 

And  the*  proved  *   , .    ,     . 

that  the  pirifliionet s  time  out  of  mind  had  paid  no  ti»he  of  this  herbage*  yet  the  eoort  held  it  to  be 
a  material  objeaion  to  the  modus,  thai  foreigneis  liTingout  of  the  parifh  made  the  tithe  grafs  iate 
baj,  and  >et  paid  lithe  herbage. 

r  ^21  ]  But  though  it  was  proved  in  the  caufe  that  the  parifliioners 

had  not  time  out  of  mind  paid  tithes  for  the  herbage  of  dry 
and  unprofitable  cattle,  yet  there  was  no  evidence  that  diij 
cxcufe  for  not  paying  of  tithes  of  herbage,  M-as  in  confidera- 
tion of  the  parifliioners  making  tithe  grafs  into  hay.  On  the 
other  hand  it  was  proved,  that  foreigners,  thofe  who  lived  oat 
of  tlic  town,  made  the  tithe  grafs  into  hav,  as  well  as  the  in- 
liabitants,  and  yet  paid  tithe  herbage.  Alfo  it  was  proved  bjr 
the  plaiiuifils,  that  the  grafs  was  tedded  and  fpread,  and  not 
divided  into  heaps  or  cocks,  until  the  fame  was  made  into  hay ; 
that  in  this  parifli  there  was  a  vicar  endowed  with  the  fmall 
tithes,  the  rcftory  an  impropriation,  and  that  tlie  vicar  had 
AD  /.  ptr  antititu  out  of  it. 

I  Uri 
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Tjard  Chancellor :  ifiy  This  may  be  a  good  cuftom  or  rnoduj,        Fo«  «• 
to  excufe  the  occupier  of  the  fame  land  wherein  the  parifhioner 

made  grafs  into  hay  from  paying  tithes  for  the  ^fter-herbage.  The  court  hel4 

Imtitcanbe  no  good  moJ/^  to  excufe  the   herbage  tithe  of  reoduf,*httthc 

Other  land,  for  at  that  rate  a  man  might  mow  and  make  into  »alting  the 

o  tithe  grift  into 

hay  only  a  fmall  parcel  of  ground  containing  about  a  quarter   hay  (houid  aoc 
pr  half  an  acre  of  land,  and  by  this  means  be  excufed  from  the   g^nd  froL^   ^ 
dthe  herbage  of  loo  head  of  cattle.  Paying  tithes  for 

herbage,  bvt 
^t  pcrbapt  a  /mail  ^tuntiry  of  meadow  ground,  by  malting  the  graft  thflreof  lato  bayy  flwald  Cf- 
cule  the  greater  p«rt  of  the  ground  of  that  pariih  from  paying  tithe  herbafe. 

%JIy,  It  feems  to  me  a  material  objejiion  againft  the  cuftom^ 
that  foreigners  living  out  of  the  pariih,  though  they  have  no 
privilege  of  being  tithe  free  as  to  their  herbage,  yet  have  made 
the  dthe  grafs  into  hay,  which  looks  as  if  it  was  the  ufage  of 
that  pariih  for  the  parilhioners  to  make  their  gVafs  into  hay  of  C  5^^  ] 
courfe* 

3^^  It  feems  material  what  fome  of  the  witnefles  have 
proved,  that  in  this  pariih  the  parifhioners  when  they  cut  down 
the  grafs,  did  not  divide  it  into  ten  parts,  until  fuch  time  as 
ihcy  had  made  it  into  hay;  for  of  confequence  the  parfon  could 
lioc  have  any  opportunity  of  making  his  tithe  grafs  into  hay 
{limfelf. 

But  4thlyy  It  being  obje£ied,  that  the  coniidcration  of 
making  the  tithe  grafs  int«  hay  for  ^e  benefit  of  the  re£tor, 
could  be  no  confideration  as  to  the  vicar  who  was  intitled  to 
the  fmall  tidies  of  herbage  ; 

Lord  Qjancelli^:  That  (^7)  is  nothing,  for  originally  and  of  AmoJutinn. 

pommon  right  the  parfon  was  intitled  to  all  the  tithes,  as  well  J.*^^edie  to  die 

imall  as  great,  and  the  modus  f  fuppofing  it  to  be  a  good  one)  parfon  may  be 

muft  have  been  time  out  of  mind,  and  confequently  mufl  have  *he*^aym*ent*of 

beeun  while  the  parfon  was  feifed  of  the  fmall.  as  well  as  of  *  fM*ii  «»thc 

1  .^11  r  11.  ,         due  to  the  vicar, 

the  great  tithes ;  and  when  afterwards  the  vicarage  was  de-  becaufeaii  the 
rived  out  of  the  parfonage,  and  the  parfon  by  confent  of  the   firft*be?ong  to 

the  parfony  during  which  time  he  might  agree  to. this  modoi. 


i^d)  Sec  for  this  in  Yelv.  86.  Cro.  Jac.  1 16.  Green  verfus  jiufttn ;  but  fee  alio 
3  fialfi.  220«  fVintall  veri'us  ChiU^  and  2  Keb.  212.  Brown  verlus  Haywood, 
contra. 

patroQ 
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TuiibAomett  on- 
hf  b«und  to  cut 
the  graft  and 
to  lay  it  into 
Jieapi  or  cocktf 
but  not  bound 
to  nuke  it  ioco 
U9. 


patron  and  ordinary  endowed  the  vicar  with  thcfc  fnuJl  tithei, 
this  (hall  not  prejudice  the  pariihionersy  or  deprive  them  of 
the  benefit  of  enjoying  their  modus  which  they  before  were  in- 
titled  to  (i). 

^th/yy  It  was  obje£led,  that  the  pariihioners  dejwre  ought  t» 
make  the  tithe  grafs  into  hay. 

But  Lord  Chancellor  declared  the  law  to  be  otherwife,  and 
interrupted  the  counfel  when  they  began  to  fpeak  to  this, 
faying  that  all  the  parifhioners  were  bound  to  do  was,  to  cut 
down  the  grafs  and  divide  it  into  ten  parts,  after  which  the 
(a)  parfon  was  to  make  it  into  hay»  And  that  this  had  been 
fo  refolvcd  in  a  Dcvonjljire  cafe,  (the  cafe  of  one  Rfynelds^)  how- 
ever, in  regard  foreigners  having  meadow  land  in  this  parifii 
made  their  tithe  grafs  into  hay  as  well  as  the  pariihioners,  and 
yet  paid  tithe  of  tlie  herbage  ;  and  by  reafon  of  the  other  ob- 
je£lions  above-mentioned,  it  would  be  too  much  in  a  court 
of  equity  to  eftablifli  this  modus^  efpecially  where  \r  was  in- 
fifted  upon  (as  in  this  cafe)  that  the  pariihioners  making 
tithe  grafs  into  hay  did  not  onTy  excufe  the  herbage  of  that 
ground  from  thhc  herbage,  but  alfo  all  the  tithe  herbage 
that  the  parifhioner  was  to  pay  for  any  hiid  he  dcpafturcd 
within  the  parilh,  tho'  it  might  be  a  great  pared  of  pafturc 
land,  and  tho'  tlic  fajic  might  be  fed  all  tlie  year, 

Difmifs  the  bill  with  cofts,  but  without  prejudice  as  to  any 
litigation,  that  may  be  made  touching  the  fame  at  law  (2). 


(a)  See  1  Rol.  Abr.  644.  accord*.  But  fee  alfo  1  Rol.  ^^t^,  172.  contra  \  and 
note,  the  tithes  are  called  the  tithe  of  hay  and  not  of  grafs.  £t  vide  2  Bsri. 
Eec.  Law  (410)  403. 

(|)  Woodnoth  v.  tordCohbam^  Bunb.      July  17,  I736. 
180.     Bennet  v.  P#tf;7,  in  Exchequer,         (2)  Reg.  Lib.  A.  1728.    fol.  511, 


Cafe  169.  Barry  verjxis  Edgcworth. 

Ac  the  Rolls. 

J  Eq.  Ca.  AU  ^Ud'uh  Only  had  a  fifter  the  plaintiff  EUzabeihy  wife  of  the 

J  dciifc  irmy  "^    plaintiff  5tfrry,  and  intending  to  marry  the  defendant 

land  and  eftatc  Edgcworthy   the  wedding  day  was  appointed  and  the  wedcUog 

decreed  a  fee'  cloaths  bought,   but  bcforc  marriage  Judith  Only  falling  fich 

pa(r<;«,  tbefc 

wurJi  carrjiog  not  only  the  laads  hut  alfo  the  teft^tor^i  Intered  in  the  Und. 

made 
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made  her  will,  by  which  (he  devifcd/i//  her  land  and  eftate  in 
Upper  Catefby  in  Northamptonjhire^  with  all  their  appurtepan- 
ces,  to  WVliam  Edgeiuorth  of  S/.  Margaret ^^  efq;  without  fay- 
ing for  what  eftate.  After  the  teftatrix's  death,  the  plaintiff* 
being  heir  at  law  brought  her  bill  for  the  writings.  - 

The  defendant  the  devifee  confeflcd  he  had  the  writings,  but 
inCfted  that  he  had  the  inheritance  and  fee-GmpIe  of  the  pre- 
mifles,  and  confequently  was  intitled  to  the  writings.  Where- 
npon  the  fole  queftion  was,  whether  the  defendant  Edgeworth 
had  an  eftate  for  life  only,  or  an  eftate  in  fee,  by  virtue  of 
thiswUl? 

It  yn%  objcfted,  that  only  an  ^ftate  for  life  pafled  in  thefc 
lands  ;  for  where  a  man  devifes  his  land  and  eftate  in  fuch  a 
place,  it  defcribes  only  the  tiling,  and  not  the  intereft  in  it, 
and  the  words  in  Upper  Catejhy  do  nothing  but  point  out  the 
locality  of  the  thing,  and  land$  and  eftate  in  this  cafe  ar^ 
fynonymous. 

Mafterofthe  Rolls:  The  cafe  of  the  Countefs  of  {a)  Bridge*    («)  Salk.  13c* 
Vfater  verfus  The  Duke  of  BoUon^  fcems  to  have  fettled  the 
law  in  this  point,  it  being  a  refolution  given  on  great  con- 
Cderation,  in  which  the  I^ord  Coivper^  when  of  counfel,  dit- 
couraged  a  writ  of  error  in  parliament ;    and  the  Lord  Chief 
Juft ice //<?//,    who  pronounced  the  judgment  of  the  court, 
laid  it  down  as  a  rule,  tliat  a  dcvife  of  all  one's  real  eftate, 
comprehends  not  only  the  thing  but  alfo  the  intereft  in  it ; 
the  word  [cftatcj  i.aturally  fignifies  the  intereft  rather  than    jhc  word 
the  fubjeft,  and  its  primary  fignification  refers  tliere to  ;   and    Jjj^V^-'.fi'*^" 
tho'  the  devife  be  of  all  her  land  and  eftate  in  Upper  Catejhy^    ther  the  intcret 
this  is  not  reftriftive  with  rcfped  to  the  ejlate  intended  to    IhanUc'Xrnj 
pafs  by  the  will,  but  only  as  to  the  landj  as  if  the   teftairix    »^^*'*^« 
had  land   in  another  parifh,  (fuppofe  for  inftance  m  Loiver       L  5  5  J 
Catejby)  tliofe  lands  in  Lower  Catejby  could  not  have  pafled  by 
the  will ;  and  as  the  word  [eftate]  [b)  has  been  agreed  and    ^^n  aVero.  564. 
fettled  to  convey  a  fee  in  a  will,  it  would  be  dangerous  to    **rcced.  in  cba«( 
refine  upon  it ;  for  then  none  could  give  any  opinion  tbere- 
ipon  ;  and  thele  words,  or  the  like,  arc  frequently  made  ufe 
)f  in  wills  :  befides,  the  word  [eftatel  \i  it  did  not  pafs  a 
cc  in  the  prefent  cafe,  would  be  quite  void ;  fince  the  devife 
>f  the  lands  did  before  of  itfelf  pafs  an  eftate  for  life,  and  no 

WPrd 
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Xp*VwJ»?Ii.    ^^*^  in  a  will  (hall  be  rcjcacd  that  can  hare  any  conftruc- 
tion  (i). 

Difinifs  the  bill  (2). 


( I )  As  to  the  operation  of  th<  word 
*'  eAate"  in  a  devife,  vide  Bridgewater 
▼.  Duke  of  Bolton,  1  Salk«  236.  Cbef^ 
fir  v.PoiMter,  ante,  335.  Ibhetjom  v. 
Bfchvitbj  Ca.  temp,  Tal.  157*  Maimer 
V.  fFi/ey  Ca.temp.  TaL  284,  and  poft. 
3  vol.  295.  S,  C.  Tujfkeil  V.  Page^ 
^Barnard.  9,  and  2  Atk.  37.  S.  C. 
RiJout  V.  Pain,  3  Atk.  486.  GooJwyn 
V.  GooJwyn,  I  Vez.228.  Baiih  v.  G^lf, 
9  Ve?s.  48.       Frogmorton   v.  Ifrigbt^ 


3  Wilf.  414.  5//i^  v.  JFalfkni,  2  Bla. 
Rep.  938.  MacoTte  v.  T'ai/,  Amb.  181. 
Hogan Y.Jack/on,  Cowp.  306.  Irw- 
acres  y.  Blight,  Cowp.  352.  Demif, 
Gajkin,  Cowp.  657.  iJijri/  y.  5iiifc- 
bctbamy  Doug.  734.  Holt^'aft  v.  jifkr. 
/M,  I  Term  Rep.  411.  Fktcborr, 
Smiton,  2  Term  Rep.  656.  Dte  V. 
Chapman,  i  Term  Rep.  C  P.  223. 
(2)  Reg.  Lib.  A.  1728.  fol.  233. 


D  E  £  ?26  1 

rm.  S.  Trinitatis,  i729^ 

Cleaver  vtrfus  Spurling.  Cafe  170* 

«y  Cleaver y  a  freeman  oi  London^  had  a  fon  and  three  At  the  Roili* 

hters,  and  advanced  all  his  children  in  marriage  in  *7o?'pl  lo^&c- 

me  ;  his  fon  died  leaving  fons,  all  his  daughters  died  A  freenua  of 

5  life -time,  except  his  eldeft  daughter  jFiiw/iflA,  whom  butoMchfw' 

r  advanced  in  marriage  above  forty  years  before  his  •<i^an«'  that 

^  .  .        '  child  in  part 

It  the  certainty  of  the  portion  did  not  appear  under  ooiy»  the  child 

r's  hand,  who  by  his  will,  taking  notice  that  he  had  ^l^^^^^^ 

his  only  daughter  in  marriage,  gave  to  her  35  /.  pro-  bringing  what 

t  if  flic  or  her  hufband  (hould  refufe  to  give  a  releafe  received  into 

!Cutors  after  his  [the  teftator's]  death,  or  (hould  any  \^^l\^lJ^^^. 

ible  or  difturb  them,  upon  any  claim  or  pretence  by  ing  of  bringing 

tlie  cudom  oi  London y  that  the  legacy  of  35  /•  given  into  hotchpot  it 

ightcr,  ihould  go  over  to  the  children  of  his  youngeft  ***  "|*^* ,"0 

daughter  ;  and  gave  the  bulk  of  his  perfonal  eftate  the  children, 
afehoid)  to  his  two  grandfons  the  fons  of  his  deceafed 
died  leaving  a  wife  and  one  only  furviving  daughter. 

;  cafe  after  folemn  debate,  it  was  adjudged,  i^,  that       [  527   J 

ughter  had  been  advanced  only  in  part,   (he  (hould 

have  come  in  for  her  full  orphanage,  for  that  the   W  S»lk.  4*^» 

ringing  her  partial    advancement  into  hotchpot,  is   629.  754. 

rder  to  make  an  equality  among  tlie  children,  and  not 

nefit  oftlie  mother,  or  to  increafe  the  dead  man's  part* 

That  if  a  freeman  having  feveral- children,  or  one  If  a  freeman  hw 

►es  fully  advance  all  his  children,  or   his  fingle  child,  oVbuto^ec^'udl 

fies  the  cuftom,  and  is  the  fame  as  if  the  teftator  had  *n<^  h»s  inhls 

\  or  if  the  hufband  freeman  before  his  marriage  com-  advanced  that 

one  child,  ur  all 
I,  It  is  fhe  fame  as  if  thrre  wat  no  child,  and  the  frefman  may  difpofe  ofhisellate  as  if 
one  ;  fo  ir  a  f'cen;an  conipoui.di  w;th  bis  vtWt  bel ore  marriage  for  her  cuftomary  paitjit 
e  at  il  r.o  wife. 

pounds 
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pounds  with  his  intended  wife  as  to  her  cuftomarj  part,  itii 
the  fame  as  if  tliere  was  no  wife  ( i ). 

3<//y,  That  if  tlie  freeman  fliall  have  ad^nced  his  child  In 
marriage,  and  tlie  c.ertainty  of  that  advancement  does  (z)  not 


If  a  freemin  hti 
advAiiced  hit 
child  OB  nur- 

«cnaincyof  that   appear  under  the  freeman's  hahd,  this  ftiuft  be  intended  and 
advancement       taken  to  bc  a  full  and  compleat  advancement ;    and  his  Honor 

4oe«  not  appear  *  ' 

faid  that  the  advancement  in  the  prefent  cafe  being  mads 
about  forty  years  before  the  death  of  the  freeman,  this  decla- 
ration in  the  will,  that  the  daughter  was  fully  advanced  was  an 
evidence  thereof;  efpecially  it  being  fo  difficulf  a  tMng  for  the 
tkIIJ*i!2«'iB*hii   legatees  in  tlie  freeman's  will  to  prove  an  advancement  made 

«rUl  that  he  hti    at  that  great  diftance  of  time  ;  but  it  beine  obie^ed.  that  ^ 

iulljr  advanced       >    ,      ,  *     i  .      1  .        .,,  r  ,.    . 

All  child,  ii  not   father  s  own  declaration  m  his  will  was  of  very  little  av:ul| 

rL* oide^f '     fince  at  that  rate  it  would  bc  in  the  (a)  power  of  every  free- 
<«)  SeeBiunden    man,  by  making  fuch  declaration  to  bar  ♦  his  child  of  th# 
orphanage  p.irt :  tliereupon  a  proof  was  read,  that  the  daugh- 
ter's hufband  had  himfelf  confefled  he  had  received  above 


■nder  the  free' 
nan'a  handy 
thiiittobe 
talteo  atafuU 
advancement  i 
kttbe  free- 


«•  Barker,  1  vol* 
«34,  Sec. 

L  *S28  J 


1000/.  portion  with  his  wife  from  the  freeman  at  his  mar- 
riage, which  was  fatisfadlory. 

4/A/jf,  It  was  urged  that  dill  the  J5  A  legacy  ought  to  bc 
paid  to  the  daughter,  and  it  would  be  hard  to  conftrue  the  in-^ 
lifting  in  a  court  of  juftice  upon  a  matter  as  one's  right,  to  bc  a 
forfeiture,  efpecially  when  it  was  tlie  right  of  a  feme  covert. 

To  which  it  was  anfwcred,  that  the  fither  having  given 
this  legacy  of  35  /.  to  his  daughter  upon  tlie  esprefs  condition 
that  flie  or  her  hufband  fliould  make  no  claim,  rtor  give  any 
difturbance  to  the  executors,  upon  pretence  of  the  cuftom  of 
London^  and  die  hufband  and  his  wife  have  infifted  upon  the 
aiflom,  tlie  fame  was  a  forfeiture  of  the  legacy  ;  and  how- 
ever it  might  have  been  conilrued  to  be  intended  (3)  onlyia 
terronnii  ytt  being  tlevifcJ  over,  and  by  that  means  a  right 
to  this  legacy  being  veiled  In  a  third  perfon,  a  court  of  equity 
could  not  diveft  it. 

and  her  huf- 
band joined  in  the  alaim,  and  does  not  claim  the  35 1.  legacy.  Decreed  the  daufhtte  and  h*r  huiksni*! 
cUiming  the  orphanage  pan  was  a  forfeiture,  and  ihe  35!.   being  vcfted  in  Uie  devifca  over,  c^aitf 
will  not  djveft  it* 


.The  freeman  by 
hit  will  gives 
35  1.  tohii 
daughter,  pro- 
vided that  if /he 
refufe  to  give  a 
releafe,or  put 
the  executors  to 
any  trouble, 
then  her  legacy 
of  3$1«  to  go 
ever  to  her  fif- 
Xfix^t  children  { 
the  daughter 
cliina>  her  or- 
phanage pait. 


(1)  Blunden  \,Btirker,  ante,    1  vol, 
644.     Fujey  V.  DiJboui'nU^  poll.  3  vol. 

Meticdl/e  V.    lets,    i  Atk.  64. 
V.  Burroughs^  I   Aik.  ^103. 

(2)  Salk.  426.  I  Vera.  z\b.  z  VerD« 
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630.  Fa<wkener\,  fFatts^  i  Atk.406. 
Elliott  V.  Colli tr 9  3  Atk.  ca?,  and  I 
Wiir.  168,  S.C. 

(3)  Wi^t  H'ehh  V.  H'thh,  ante  1  vol 

And 
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le  Mafler  of  the  Rolls  compared  it  to  the  cafe  of  a     Cliavh  •. 

a  legacy  to  a  child,  upon  condition  (i)  that  (he  mar- 

confent  of  the  executor,  but  if  fhe  (hould  not  many 

I  confent,  then  the  legacy  to  go  over ;  though  this 

was  again  ft  the  rule  of  the  civil  law,  according  to 

ritagium  debet  tjfe  liberum^  yet  it  is  a  good  condition 

V,  and  when  the  legacy  is  once  vefted  in  the  devifec 

ity  cannot  fetch  it  back  again,     Alfo  there  was  no 

help  the  defendant  the  daughter  to  her  35  /•  legacy,      f  r2o  1 

liad  made  no  claim  to  it  by  her  anfwer  ;  and  as  to  its 

light  of  a  feme  covert,  all  perfonal  things  were  under 

r  of  the  hufcand,  who  could  cither  releafc  or  forfeit 

hcrefore  the  court  decreed  that  the  daughter  was 

■  her  cuftomary  part,  as  being  fully  advanced,  and 

hat  (he  and  her  hufband  had  forfeited  the  35  /.  legacy 

liming  her  orphanage  part  and  by  reafon  of  the  de- 

(a). 


idc  Peyton    \\    Bu^y^     poll.  (2)  Bill  difmifled,   Reg.  Lib.  Av 

1728.  fol.  314. 


Cray  verfus  Willis.  Cafe  171* 

:|ueathed  the  furplus  of  his  perfonal  eftatc  to  B*  and  At  the  Roll^ 

I )  making  them  executors,  and  died  ;  upon  the  death  **f;^*  r*' au 

queftion  was,  whether  this  being  a  matter  legatory,  a43.pi.  3. 

e  in  the  Spiritual  Court  (where  furvivorfliip  would  457^* pi  "i. 

lowed)  the  fur\'ivor  (hould  be  liable  to  account  with  458.  pi.4« 

fent^tive  of  tlie  deceafed  executor  ?  and  after  time  a.  makes  twa 

ronfider  of  the  cafe,  his  Honor  now  gave  his  opinion,  c^^appointing" 

them  refiduary 

•  of  the  Rolls:  A  right  of  furvivorfliip  is  as  good  as  a  icgateei ;  B. 

lefcent ;  neither  is  there  any  thing  unreafonable  (2)  alu  furrile 

al  in  the  law  of  jointenancy,  each  having  an  equal  ^**  ^' 
»  furvive  ;  and  the  duration  of  all  lives  being  uncer- 
ther  party  has  an  ill  opinion  of  his  own  life,  he  may 


c  report  in  Mo/eley  ftates  the  ininillrators  for  ever."     But  thi^felat- 

le  reiidue  to  have  been  to  the  tcr  words  do  not  appear  in  Keg*  Lib. 
fon  Sdmuil,    and  herdaugh-  (2)  W6.C  Barlery,  G'les,  ante,  281. 

Of  *'  their  executors  and  ad-  Stabiles  v,  Maurice,  7  Bjo.  P.  C.  49. 

fever 


5*9  ^  Tetm.  S.  Triii.  172^. 

Ct  AY  91  f^ej.  ^^  j6intcnancy  by  a  deed  granting  over  a  moiety  in  tnift 
for  himfelf ;  fo  that  fufvivorfhip  can  be  no  hardfliip,  what 
either  fide  may  at  pleafure  prevent  it.  It  is  plain  that 
at  law  in  cafe  of  a  grant  of  a  term  fot  years  to  two,  the  thing 
granted  muft  furvivc,  if  the  jointensfticy  be  not  ferered. 

[  530  1  The  hardeil  cafe  of  a  jointenancy,  and  which  was  diou^ 

fo  to  be  in  the  Houfe  of  Lords,  was  that  of  WHkinfon  Terfof 
Spearman  cited  in  Cook  verfus  Cook^  %  Vern.  545*  where  ont 
devifed  lands  to  his  two  daughters  and  the  heirs  of  their  bodies, 
one  of  them  died  leaving  iifue,  and  the  furvivor  claimed  the 
whole,  they  having  been  jointenants  for  life^  with  fcreral  iiK 
faeritances ;  the  Lords  were  inclinable  to  give  a  moiety  to  the 
iflue  of  the  daughter  who  died  firft  \  but  the  judges  infonniiqr 
dieit  lordftiips,  that  the  law  was  fettled  in  this  point,  they 
would  not  alter  it.  A  right  of  furvivorfiiip  is  much  more  rca- 
fonable  thah  a  right  by  occupancy  \  and  yet  this  latter,  as  un- 
reafonable  as  it  was,  prevailed  until  the  ftatute  of  frauds  took 
it  away. 

But  put*  the  cafe  of  a  trujl  in  (lead  of  legal  ejlate^  or  fuppofe 
lands  are  granted  for  years  to  A,  in  trufl  for  B,  and  C  B.  dies, 
and  his  executors  get  a  moiety  of  the  term  afligned  to  them 
by  the  truftee,  yet  a  court  of  equity  would  help  the  furvifing 
jointenant  to  that  moiety  againft  the  executors  of  him  who 
died  firft.  2  Vern.  556.  AJlon  verfus  Smallman.  Now  thii 
is  pretty  near  the  prefent  cafe,  which  is  that  of  a  truft,  fincc 
every  executor  after  debts  pr/ul,  is  a  truftee  for  the  legacies. 

But  it  is  objeded,  that  in  cafe  of  a  legacy  given  to  two,  it 
(hall  not  furvive,  becaufe  a  legacy  is  recoverable  in  the  fpiri- 
tual  court,  where  the  rule  of  the  civil  law  takes  place,  which 
rule  isagarnft  furvivodhip. 

Refp.  I  do  not  fee  that  a  court  of  equity  (hould,  even  in  cafe 
of  a  legacy,  judge  according  to  tlie  civil  law,  but  ought  rathcf 
to  purfue  tlic  common  law,  which  is  the  general  law  of  the 
r  -  ^  j  ]  land  ;  for  all  legatees  are  volunteers,  and  ought  to  ftand  of 
fall  by  the  rules  of  the  common  law.  And  that  tliis  court 
does  in  other  cafes  determine  the  right  of  legacies  according 
to  the  rules  of  the  common,  and  not  of  the  civil  law,  is  plain 
from  a  common  cafe  :  as  fuppofc  1  devife  to  my  daughter 
1000/.  on  condition  that   flit  marry  with  her  mother's  con- 

fcnt, 
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icnt,  with  a  devife  over  In  cafe  (he  docs  not  marry  with  fuch        Cray  v. 

Will  II 

confent ;  if  the  daughter  docs  marry  without  her  mother's 
confenc,  a  court  of  equity  determines  the  devife  over  and  the 
condition  to  be  good,  though  the  civil  law  fays  they  are  both 
(a)  void,  for  by  that  law  maritagium  debet  ejfe  liberum.     And    (*)  See  the  prc- 
if  a  court  of  equity  is  to  determine  according  to  the  rules  of   "***°*  "^** 
the  common  law  in  tlic  cafe  of  one  legacy,  why  not  in  others  ?  • 
Befides,   in  cafe  of  a  legacy  or  term  for  years  given  to  two, 
if  the  executors  aflent  to  the  legacy,  and  one  of  the  legatees 
dies,  the  legacy  then  will  be  admitted  to  furvive,  becaufe  by 
the  confent  of  the  executors  the  legacy  is  become  a  legal  pro- 
perty, and  confequently  determinable  according  to  the  rules 
of  the  common  law. 

Now  it  is  not  very  reafonablc  that  when  the  debts  are  all 
paid  (as  they  are  in  this  cafe)  the  executors  delaying  to  give 
their  confent  to  do  what  in  equity  they  ought,  nay  what  they 
-are  compellable  to  do,  viz.  to  confent  to  a  legacy,  fhould  de- 
fer the  vefting  a  legal  right  in  a  tliird  perfon. 

But  if  this  were  fo,  here  is  an  implied  affent :  If  I  devife  a 
term  for  years  to  my  executor,  who  enters  generally,  he  may 
prima  facie  take  as  legatee,  this  being  more  for  his  advantage ; 
the'  it  is  otherwife  where  I  devife  a  term  to  my  executor  for 
life  onlyi  with  remainder  to  J.  S.  Becaufe  if  the  term  were 
veiled  in  the  remainder*man,  it  could  not  be  diverted  out  of  r  p-j^  1 
him  again,  and  fo  might  make  a  devajlavity  i  RolL  Ahr.  619, 
C/v.  jB//2.  347.  Pannel  verfas  Femi  \  and  tho'  the  prefent  cafe 
is  of  a  devife  of  a  furplus,  and  it  muft  be  admitted,  that  until 
debts,  £^r.  are  paid  it  cannot  be  known  what  the  furplus  is, 
yet  here  where  all  the  debts  and  legacies  are  paid,  it  may  well 
be  known  what  it  is,  and  fo  there  may  be  an  affent  to  this  le- 
gacy. Farther,  if  thrfe  two  joint  refiduary  legatees  (hould 
be  taken  as  tenants  in  common,  then  if  one  of  them  had  died 
in  the  life  of  the  teftator,  one  moiety  of  the  perfonal  cftatc 
( I )  would  have  gone  to  the  next  of  kin  to  the  teftator  ac- 
cording to  the  ftatute  of  diftribution,  which  would  hard]|^be 
admitted. 

As  to  authorities,  tho*  there  may  be  fome  fcattered  ones 
againft  furvivorfhip,  in  cafe  of  a  legacy's  being  bequeathed  to 

■■  '  ■    ■ — ■ ■ 

(1)  Ba^^vcll  v.  Dry^  ante,  1  vol.  700.    Pa^e  v.  Page,  ante,  489. 

Vol,  II.  F  f  two. 
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two,  yet  the  lad  and  mod  confiderable  authority  k  n 
I  Vern.  482.  Lady  Shore  vtrfus  Billingjky^  (the  fame  cafe  re- 
ported in  Jones  \l^homas\  162.)  where  it  was  adjudged  before 
the  delegates,  and  decreed  by  Lord  Keeper  Norths  which  de- 
cree was  alfo  affirmed  by  Lord  Jeferies^  tliat  where  a  furplus 
of  a  perfonal  eflate  was  devifed  to  A*  and  B»  this  was  a  joint 
devife,  and  ihould  furvive  ;  and  that  it  was  the  lame  as  if  /J. 
and  J7,  had  been  made  joint  executors,  and  A.  had  poflefled  a 
moiety  of  the  goods  and  died,  in  which  cafe  the  furvivor  (houM 
have  all ;  and  there  it  is  faid,  that  the  cafe  of  Cox  verfus  ^an* 
tockf  which  in  i  Chan.  Cafes  238.  was  at  firft  decreed  to  the 
diflatisfa£iion  of  the  bar,  was  reverfed  upon  a  rehearing ; 
and  agreeably  thereto,  [viz,)  that  there  Qiould  be  a  furvifor- 
fliip,  was  decreed  in  2  Chan.  Cafes  64.  where  a  devife  of  a 
furplus  was  to  executors;  and  the  Lord  Chancellor  &id  it 
would  furvive  upon  the  death  of  either ;  his  Lordfhip  in  that 
cafe  making  ufe  of  this  expreffion,  the  judges  nmll  have  it  fi* 
See  alfo  Jones  [Thomas^  130.  Bq/lard  ycrfns  Stuiely,  where  a 
i  533  J  devife  was  of  the  furplus  to  two,  upon  which  the  executor 
confented,  and  then  one  died,  this  confent  of  t}ie  executor 
turned  the  right  of  the  legatee  into  a  legal  properly,  which 
therefore  (hould  furvive.  Accordingly  I  think  the  furrivor 
mud  in  the  prefent  cafe  take  the  whole  (i). 

By  which  this  point  fcems  now  fully  fettled  in  favour  of 
furvivorlhip  (2). 

(1)  Reg.  Lib.   A.  1728.   fol.  475.     Rep.  118.     Jollifft  \ .  Eafl^  3610.  Cha. 

(2)  Vide   IVchJiir  v.    H^y^fevy   ante,     Rep.  25.     Badivjn  V.  Jobnfm,  3  Bro. 
347.      fFilling    V.    Baim\    poll.    3    vol.      Cha.  Rcp.  455. 

115,    Peikyfts  V.  Bayntun,  I  Bro.  Cha. 

Cafe  172.  Poulfon  verfus  Wellington. 

Lord  Chincellor  "^                           ^ 

2  Eq.'ca".  Ab.  nr*  ^  ^   plaintiff,  as  adminiftrator  of  his   late  wife  Marj^ 

131.  pi.  3.  X     who  was  the  widow  of  one  Wellington j  a  freeman  of 

freeman  of  Lon-  London^  brought  this  bill  for  the  recovery  of  four  ninths  of 

«Jon  who  left  Weliuwton  the  freeman's  perfonal  eftate. 

children,  and  ^  ' 

died  intrftate,  watintUled  to  four  ninthi  of  bis  perfonal  eftate,  and  having  by  deed  affigncd  over  lier 
four  niothi  for  her  feparate  ufe  in  cafe  of  marriage,  and  to  futb  perfoos  ks  (he  (hoold  appoint,  10^ 
for  want  of  fuch  appointment,  then  to  her  children  \  the  widow  intending  to  marry  a  (econd  hn^ao^y 
by  another  deed  to  which  the  intended  huDiand  wai  party,  in  ccotideration  of  the  intended  marriase, 
•Ad  of  a  fettlement  made  on  her  by  him,  recites  that  if  fbe  did-not  difpofe  of  her  four  nintha,  the  bfif« 
band  jrould  be  intitled  thereto,  and  then  aflfigni  it  over  to  tiudees  in  truft  for  the  intended  haftaad 
during  their  joint  lives,  fubjeft  to  her  controul  and  difpofil  by  writing^  and  diet  without  difpoEif 
of  it«  Decreed  the  fecond  haiband  is  a  purchalcr,  and  ibe  iccital,  that  be  would  be  eaiitlcd  to  it  i^ 
the  wife  (hould  not  difpofe  of  it,  was  a  gift. 

The 
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.The  cafe  was }  Wellington  the  freeman  had  a  wife,  the  faid     ^^"tLT" 
Alary,  and  three  children,  arid  died  intcftate ;  Mary  the  widow,  tok . 

after  the  death  df  her  firft  htifband,  and  before  her  fecond  mar- 
riage, by  indenture  dated  the  36th  of  November  1 7 19>  afligned 
five  ninths  of  her  late  hufband's  perfonal  eftate  in  truft  for  her 
children,  and  as  to  the  four  remaining  ninths,  to  which  (he 
Was  intitled,  (three  ninths  as  her  cuftomary  part,  being  a  free- 
manS  widow,  and  a  third  of  a  third  being  the  dead  man^s 
party  which  made  another  ninth,  and  belonged  to  the  widov 
by  the  ftatufc  of  diftribution  of  intfeftate's  eftates,)  the  widow 
by  her  faid  deed  of  the  30th  of  November  17 19.  afligned  thefe 
four  ninths  to  truftees,  in  truft  for  her  feparate  ufe  for  her  life,  [  534  J 
in  cafe  (he  fhould  marry,  and  afterwards  in  truft  for  fuch  pur- 
poses, and  fuch  perfons  as  (he  (hould  by  deed  to  be  attefted 
by  two  witneiTei  ;ippoint ;  dnd  for  want  of  fuch  appoint- 
ment, to  her  children  by  the  firft  marriagb ;  bul  the  hufband 
Which  (he  (hould  marry,  on  his  furviving  her,  to  have  200  /• 
out  of  the  four  ninths.  Afterwards,  (he  having  agreed 
to  marry  the  plaintHF,  by  indenture  dated  the  nth  Januaty 
1720,  to  which  the  plaintiff  was  a  party,  and  attefted  by 
two  witnefles  purfuant  to  the  power,  reciting  that  (he  had 
before  fettled  the  childrens  five  ninths  in  truft  for  tliem,  and 
that  in  cafe  (he  (hould  make  no  appointment  of  her  own  four 
ninths,  they  ivould  belong  tc  her  then  intended  hujhand  the  plains 
tiff  Poulfony  by  this  deed  afligned  her  faid  four  ninths  in  truft 
for  the  plaintiff  Poul/on  during  their  joiht  live^,  but  (he  to  have  ■ 

the  management  and  ordering  thereof  during  the  coverture^ 
or  by  any  writing  duly  attefted  to  appoint  it  over ;  and  thd 
phin tiff  P^i/^/i  by  this  indentttirc  Covenanted  to  fefile  a  leafe** 
hold  eftate  upon  the  wife  £or  her  life,  and  afterwards  to  the 
iffue  of  the  marriage.  The  plaintiff  Poulfon  married  the  faid 
Marjy  and  (he  afterwards  dying  without  ifiue  by  him,  add 
without  making  any  appointment^ 

The  queftion  was,  to  whom  the  wife's  four  ninths  (houU 
go,  whether  to  the  fecond  hu(band,  or  only  the  200  /•  to  g6 
to  him,  and  the  refidue  to  her  children,  for  want  of  an  a{>* 
pointment  made  by  the  wife  after  the  fecond  marriage  ? 

Lord  Chancellot  for  fome  time  much  doubted  thereof,  fof 

that  die  plaintiff  the  hu(band  had  notice  of  the  wife's  firft 

4eed ;  but  bccaufe  be  was  a  putchafer  of  thefe  four  ninths,  and 

•     F  f  2  it 
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PouLsoir  V.      Jt  being  recited  in  the  lad  dtcd^  that  in  cafe  the  wife  died 
TOH.  without  making  an   appointment,  the  plaintiff  the  feami  buf- 

band  would  be  intithd  thereto^  which,  tho'  but  (i)  a  recital, 
yet  (hewed  the  intention  and  agreemeni  of  the  parties,  and 
amounted  to  an  [informal]  appointment,  and  as  no  ftriS  form 
is  rcquifite  to  conftitute  fuch  appointment,  and  fince  the  latter 
deed  varied  the  power  refcrved  to  tlie  wife,  the  firft  dccA  re- 
quiring that  it  fhould  be  by  writing  attefted  by  two  witnefTcs, 
and  yet  by  the  latter  deed,  the  power  of  appointment  referred 
to  the  wife  being  by  any  writing  duly  attefted,  (in  which  cafe 
a  writing  would  have  been  duly  attefted,  tho*  it  had  bat  one 
witnefs ;) 

For  thefe  reafons  his  Lord  (hip,  yet  with  (bme  befitation, 
decreed  (2)  the  four  nintlis  to  the  j^intiffthe  fecond  hufband, 
but  at  the  fame  time  declared  it  to  be  clearly  his  opinion,  that 
if  the  plaintiff*  the  fecond  huft>and  had  no  notice  of  the  firft 
deed  made  by  the  wife  while  ftie  was  a  widow,  this  would 
have  been  a  void  deed,  and  fraudulent  as  againft  him  (3}. 

Maf  I730*  This  decree  was  afterwards  affirmed  on  an  appeal  to  die 

Houfe  of  Lords. 


(i)    Vide  BamJieUy,  Popham^  ante,     the  name  of Peuljim  v.  Darby. 
I  vol.  59.   Bibin  v.f^^'alJ^er,  Arab.  66 1,         (3)  Sed  vide  Cctton  v.   JCri^,  ante 
(2)  Reg.  Lib.  B.  1728.  fol.  387.  by     358.     King  v.  Cotton,  poft.  674. 


Cafe  173.        Powell  verfus  Price  &  al',  &  e  contra.    la 

Scacc\ 

aEq.  Ca.Ab.  X  TPON  Sir   Tf?smas  Poweirs  marriage  with  Etkaidb 

Articles  on  ^^     Manfell,  and  in   confidej^ation  of  it,  and  of  500c/. 

T"l"*d$<m  ^^'  portion,  by  articles  dated  the  2d  of  March  1693.  ^^^  making 

hufbanii  and  provtfioiis  for  the  iiTue  of  that  marriage,  Sir  Thomas  Powdl 

'  lire*,  rem  Jndcr  covenanted  for  the  wife's  truftees  to  make,  do  or  execute, 

to  their  firft,  one  or  more  conveyance  of  tlie  prcmifles  In  queftion  in  Car^ 

marii'tge,  re-  marihev.pire^  and  for  the  better  direfting  the  making  of  die 

maind<:r  to  ihc  •  ^ 

helr«  male  of  the  body  of  the  huAand  by  any  wife,  remainder  to  the  heirs  of  ths  body  of  thchw* 
band  by  the  firft  wife,  remiinder  to  the  hulband  in  fee,  with  provJfiona  for  the  daughten  of  ibe 
firft  marriage,  if  no  fon  ;  huftjand  has  one  daughter  by  the  firft  wife,  fuffers  a  recovery,  aodminia 
a  fecond  wife,  and  takes  notice  of  the  firft  marriage  articles  to  his  fecood  marriage  fettlcmeaC  j  (he 
daughter  by  the  lirft  marriage  barred  by  this  recovery. 

faid 
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faid  fcttlcment,  to  the  ufe  of  himfelf  for  life,  without  waftc,  Powell  v. 
remainder  to  truftees  and  their  heirs  during  his  life  to  preferve 
contingent  jemainders,  remainder  as  to  part,  to  Elizabeth  the 
wife  for  her  jointure,  remainder  as  to  the  whole,  to  the  ufe  of 
the  firft,  iaff.  fon  of  the  marriage  in  tail  male  fujceflivcly,  re-  ' 
tnainder  to  the  heirs  male  of  his  own  body,  (/.  e.  by  any  wife) 
remainder  to  the  heirs  of  his  body  by  his  faid  nvifc  Elizabeth^  and 
for  want  of  fuch  ilTuc,  remainder  to  the  right  heirs  of  Sir 
Thomas  Powell  himfelf.  In  which  articles  there  was  a  claufe 
impowering  Sir  Thomas  Powell  and  his  lady  to  make  leafes 
at  the  old  rent ;  alfo  a  claute  that  if  Sir  Thomas  Powell  fliould 
die  without  iflue  male  by  Elizabeth^  and  there  fliould  be  daugh- 
ters, if  but  one  daughter,  then  fuch  daughter  fliould  liave  the 
rum  of  3000/.  if  more  daughters  than  one  4000  /.  among  them, 
and  this  was  agreed  to  be  fecured  on  fome  part  of  the  eftate. 

The  fad  happened  to  be,  that  there  was  but  one  daughter 
by  this,  marriage,  Elizabeth  married  to  the  defendant  Sir  John 
Price,  and  no  fon. 

Sir  Thomas  Powell  furviving  his  firft  wile, Elizabeth,  and  in- 
tending to  many  a  fecond  wife,  Judith  the  daughter  of  Sir 
James  Herbert,  fufFered  a  common  recovery  of  tlie  premiffes, 
and  by  leafe  and  releafe  dated  the  25  l^  26  July  1698.  fettled 
his  whole  eftate  to  the  ufe  of  himfelf  for  life,  remainder  as  to 
part,  to  the  nfe  of  his  fecond  wife  for  life,  remainder  to  the  firft, 
t^c.  fon  of  the  fecond  marriage  in  tail  male  fucceffively,  re-  '' 

mainder  to  truftees  for  500  years  to  raife  5000/.  for  daugh- 
ters of  the  marriage,  (if  no  fon)  remainder  to  Sir  Thomas  r  r^n  1 
Peweit  in  fee ;  as  to  the  other  part  of  the  premiffes,  to  the 
ufe  of  truftees  for  ninety-nine  years,  in  truft,  after  Sir  Thomas 
PowelPs  death,  to  raife  3000  /.  for  Elizabeth,  daughter  of  Sir 
Thomas  Powell  by  the  firft  marriage,  (now  Lady  Price)  ;  and 
this  was  declared  to  be  in  fatisfadlion  of  all  monies  flie  was  in- 
titled  to  by  the  firft  marriage  articles  ;  and  in  the  mean  time 
{he  to  hare  100 /•  per  mmum  for  her  maintenance,  remainder 
to  Sir  Thomas  Powell  and  his  heirs.  Three  of  the  Manfells 
(relations  of  the  firft  wife)  were  parties  to  this  fecond  mar- 
riage fettlemciU.  Sir  Thomas  Powell  had  iflue  three  daugh- 
ters by  his  fecond  wife,  but  no  fon,  and  died  in  Augujl  1720. 

The  queftion  was,  (here  being  notice  of  the  firft  marriage 
articles,  by  which  there  was  a  limitation,  after  that  to  the  heirs 
male  of  Sir  Thomas  Powell  by  any  wife,  to  the  heirs  of  thf  body 

F  f  J.  / 
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rf  Sir  Thomas  6y  Elizabeth  bis  firft  wife)  whether  this  bring 
in  cafe  of  articles,  fliould  not  be  taken  as  if  the  limitation  had 
been  to  the  daughters  of  Sir  Thomas  Powell  hy  his  firji  vnfe^  for 
then  they  could  not  be  barred  by  Ae  recovery- 

For  Sir  John  Price  and  his  lady  it  was  infifted,  that  her 
mother  and  the  ifliie  of  the  marriage  (and  confequently  the 
Lady  Price  as  being  the  only  child  of  the  marriage)  were  pur- 
chafers  in  confideration  of  the  marriage  and  the  mother^ 
portion  of  5000  /.  That  the  limitation  to  the  heirs  of  the  body 
2/"  S/r  Thomas  Powell  by  Elizabeth  hisjlrjl  wife^  being  byway 
of  articles,  mud  be  the  fame  as  if  it  had  been  to  the  daughters^ 
for  it  could  not  be  intended  in  favour  of  the  fons  of  that  mar- 
riage, there  being  an  exprefs  limitation  before  to  them  \  and 
tho'  if  this  had  been  in  a  fettlement,  there  being  a  precedent 
[  538  ]  limitation  for  life  to  Sir  Thomas  Powell^  it  would  have  been  an 
edate-tail  in  him,  and  barrable  by  the  common  recovery,  yet 
It  was  otherwife  where  it  refted  upon  articles ;  for  in  that  cafe, 
an  exprefs  eftate  for  life  being  limited  to  the  hufband,  (as  here) 
fuch  exprefs  eftate  excludes  the  railing  or  vefting  of  any  dif- 
ferent eftate  in  him,  by  virtue  of  any  limitation  to  the  heirs  rf 
(m)  See  ante  his  body  *,  and  fo  it  was  determined  in  the  cafe  of  {a)  Wefi  and 
3*^*  Errtjftyy  which  the'  adj  udged  in  the  exchequer  contrary  to  what 

was  now  laboured  for,  yet  that  judgment  was  reverfed  in  the 
(0  See  Tol.  f .  Houfe  of  Lords  ;  likewifc  in  the  cafe  of  Trevor  (A)  and  Tr/wr 
^***  decreed  firft  by  Lord  Chancellor  Macclesfield^  and  afterwards 

affirmed  in  the  Houfe  of  Lords,  as  alfo  2  Vern.  ^it*  Leonafd 
verfus  Earl  cf  Sujfex^  and  IVhite  verfus  Thomborough^  2  Vern^ 
702.  It  was  admitted  there  was  a  prior  limitation  in  the  articles 
to  the  heirs  male  of  the  body  of  Sir  Thotnas  Powell  by  any  wife, 
but  tliis  being  by  way  of  articles  muft  have  the  fame  conftruc- 
tion  as  if  it  had  been  to  the^/ix  of  Sir  Thomas  by  any  wife,  and 
the  fubfcquent  limitation  was  to  the  heirs  of  the  body  of  Sir 
Thomas  Powell  by  Elizabeth  hisfirfl  wfe^  fo  that  the  daughters 
by  the  firft  wife  were  then  in  view,  tlieir  further  advancement, 
upon  the  contingency  of  failure  of  ifTue  male,  in  contempla- 
tion of  the  parties,  and  the  benefit  of  fuch  contingency  yn^ 
to  be  an  addition  to  their  portion,  and  might  well  be  intend€4 
^0  make  it  up  equal  to  what  their  mother  brought,  which  wa5 
5000/.  and  though  there  was  a  portion  of  3000 /.  for  one 
.  daughter,  and  4000  /.  for  more  daughters  by  the  firft  mar- 
fi*»ge,  vet  this  was  a  provifion  wliich  was  to  come  to  them  in 
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aB  events,  but  then  the  daughters  by  the  firft  marriage  were  to     Powin.  v. 
havetlie  benefit  of  this  contingency  beCdes,  to  have  the  land 
if  there  were  no  fons,  which  would  be  fome  compenfation  for 
file  fmallnefs  of  their  portion. 

It  was  alfo  admitttd,  that  if  the  truftees  or  fecond  wife  had       C  539  J 
no  nodce  of  the  articles  made  on  the  firft  marriage,  then  their 
being  purchafers  without  notice,  would  have  been  a  bar  to  the 
plaintiff's  claim  by  the  articles. 

On  the  other  fide  it  was  faid  and  refolved,  that  though  here 
was  notice  of  the  marriage  articles,  yet  the  3000  /.  fecured  by 
the  fettlement  on  the  fecond  marriage,  was  an  adlual  fatisfac- 
tion  of  ^  demands  by  thefe  articles ;  and  though  a  limitation   DUerHty  be- 
by  articles  to  the  heirs  male  of  the  marriage,  after  an  exprefs   li^'n  by*mwrUg« 
eftate  for  life  to  the  father,  (hall  be  taken  to  mean  a  remainder  •«.»«'«»  to  the 
to  the  firft,  i^c.  fon,  it  does  not  follow,  that  fuch  a  limitation   of  the  man  and 
to  the  heirs  male  of  the  body,  muft  be  equivalent  to  a  remainder  of*th/b^^^™f** 
limited  to  daughters  ;  efpecially  in  this  cafe,  where  they  were   the  man ;  an4 
poftponed  to  the  limitation  to  the  heirs  male  of  the  body  of  Sir  soured  tb*ii' 
Thomas  Powell  by  any  wife,  and  where  there  was  ah  exprefs  d*"«*»tei^ 
pecuniary  provifion  made  for  the  daughters  by  the  firft  wife, 
which  was  all  the  faid  daughters  were  to  depend  upon  ;  be«> 
fides,  that  fons  are  of  a  diiFerent  confide  ration  in  equity  from 
daughters,  they  being  to  fupport  the  name  of  the  family,  which 
daughters  do  not;  alfo  in  the  general  courfe  of  marriage 
fettlements,  daughters  are  provided  for  by  pecuniary  portions, 
and  not  by  land ;  that  the  legal  eftate  being  now  in  thofe  who 
claimed  under  the  fecond  marriage  fettlement,   and  had  an 
equal  equity,  it  would  be  hard  to  take  the  benefit  of  the  law 
from  them,   by  raking  into  old  ftale  articles,  and  difturbing 
fettlements  made  on  valuable  confideration,  as  that  in  the 
prefent  cafe  was,*  where  the  parties  had  botli  the  law  and 
equity  on  their  fide.     As  to  the  cafe  of  TVeft  verfus  Errijfeyy 
that,  it  was  true,  was  adjudged  in  the  Houfe  of  Lords  con-      r  -  .^  j 
trary  to  the  decree  made  here  in  the  exchequer  ;  yet  if  there 
Ihould  be  any  difference  betwixt  that  and  the  prefent  cafe,  there 
might  be  reafon  to  lay  hold  of  it :  now  there  was  this  diverfity, 
in  the  cafe  of  Weft  verfus  Errijfey  no  portion  was  provided  for 
the  daughters  of  the  firft  marriage  -,  in  the  prefent  cafe  por- 
tions in  all  events  are  fecured  to  fuch  daughters.  In  Weft  ver- 
fus Errijfey^  after  the  limitation  in  the  articles  to  the  heirs  male 
of  ik^  body  of  the  bulband  and  wife,  witli  lemainder  to  the 

Ff4  bcirt 
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r«w£tL  V,  heirs  male  of  the  body  of  the  hufband  by  any  wife,  came  die 
remainder  to  the  heirs ftinale  of  the  body  of  the  hujbandby  tbefirfi 
nvife^  &c.  fo  that  the  daughters  were  more  immediately  in  the 
vieyr  and  contemplation  of  the  parties  in  that^  than  in  the 
prefent  cafe, 

Befides  which,  it  was  obfervable  ( as  Mr.  Baron  Cemjru 
faid)  that  in  the  year  1693,  when  thefe  articles  were  made,  it 
was  ufual  to  cosftrue  a  remainder  to  the  heirs  male  of  the  body 
to  mean  and  intend  the  iirft,  ^c.  fon  of  the  marriage  ;  and  if 
fo,  it  would  be  reafonable  to  interpret  articles  according  to 
the  time  in  which  they  were  executed  ;  neither  ought  length 
of  time  to  make  any  alteration  in  favour  of  the  daughter  by 
the  firft  marriage,  who  had  what  was  then  thought  and  agree4 
upon  to  be  a  competent  provifion  for  her ;  that  it  was  a  ma- 
terial circumftance  in  favour  of  the  fecond  marriage  fettle* 
menf,  that  three  of  the  Manfelh  (relations  to  the  firft  wife) 
were  parties  thereto  j  from  whence  it  feemed  that  by  the  ge- 
neral opinion  of  the  relations  of  Sir  Thomas  PovjelPs  firft 
wife,  this  3000/.  in  all  events  was  thought  a  fufiicient  pro- 
tifion  for  Lady  Price^  the  only  daughter  by  the  firft  marriage, 
which  might  reafonably  induce  the  court  to  think  fo  too.*  And 
r  e^l  1  by  the  fame  reafon  Lady  Price  would  come  in  for  the 
eftate,  (he  might  have  barred  the  fecond  wife  of  Sir  Thomas 
Po^vell  of  her  jointure,  if  flic  had  been  living,  and  likewifeher 
daughters  of  their  pecuniary  portions,  which  would  be  very  hard, 

Wherefore  it  was  decreed,  that  Lady  Price  was  not  intitkd 
to  the  premifTcs  in  queflion  by  virtue  of  the  limitation  in  the 
firft  marriage  articles,  to  the  heirs  of  the  body  of  Sir  Thomas 
Pcwell  by  his  (irft  wife  ( i ). 

(i;  Vide  If^JI  v.  Errljfey^  ante  349.     Hart  v.  MiddUburfi^  5  Atk.  371. 

Cafe  174.  Whitchurch  verfus  Gelding. 

Lord  <"hanfclIor  "W"  TPQN  a  demurrer  for  not  annexing  an  affidavit,  tliatthc 

E     Ca  Ab  ^^    ^^^^  inquired  after  by  the  bill    was  not  in  the  cuflody 

14.  pi.  4*  of  the  plaintiff,  and  upon  debate  of  the  matter,  and  looking 

for ihc  Jiftovcr-  ^"^0  the  cafcs  iu  I  Chan.  Cafef  1 1.  {anonymus)  and  {a)  l  Fern. 

ing  of  .  deed,  or  1 80.  it  was  ruled  by  Lord  Chancel/cry  that  if  a  bill  be  brought 

to  have  ti.e  deed  t     c        'r  #-  1 

delivered  up,  no  Only  for  ducovcry  and  dehvering  up  of  a  deed  or  deeds,  anq 

need  of  arnex- 

ing  an  affidavit  that  t'^e  deed  it  lofl  ;  fecus  if  relief  be  prayed  generally,  a*  to  recorer  the  moneja 

ft  buitd.    {a)  1  YtrOf  £47*  3ic«    i  Cha*  |  Z^,  %^u    Sf4 1  Vtia*  59.  couifi^. 
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Whitchukch 

«r.  G0L»I1<G« 


^ys  no  other  relief,  there  it  is  not  ncccffary  the  plain-  Whitchu«ch 


3  annex  an  afndavit  that  he  hath  not  the  xleed  or  deeds 
ftody  ;  for  it  cannot  be  intended  a  man  will  bring  a 
for  difcovering  or  delivering  up  of  that  deed  which 
If  is  poflefled  of  ;  but  if  the  bill  be  for  relief  generally 
r  deed  or  bond,  as  to  recover  the  money  upon  the 
the  profits  of  land  under  the  deed,  in  this  or  the  like 
:re  muft  be  an  affidavit  annexed  to  the  bill,  that  the 
lot  in  the  plain tifPs  cuflody,  becaufe  fuch  a  bill  does 
quence  feek  to  transfer  the  jurifdi£lion  from  the  com- 
to  the  court  of  equity  ( i ). 

lote,  the  very  next  day  in  the  cafe  of  Saunders  verfu*      r  j^2  } 
on  demurrer  to  a  bill  for  want  of  an  affidavit  annexed, 
deed  was  not  in  the  plaintiff's  cuftody,  the  Lord 
rgave  the  fame  rule,  with  the  fame  diverfity  (2), 

murrcr  over-raled.  Reg.  Lib.         (2)  And  fo.  Anon.  3  Aik.  17.   Dfir' 

fol.  422.  by  the  name   of    may.  Forte/cue,    3  Atk.  132. 
b  V.  Gilding. 

Tynt  verfus  Tynt.  Cafe  175. 

as  appomted   receiver  of  the   plamtiff  hit  JtiafiueU  a.  i*  principal 
iw/'s  eftate  during  his  [infancy,  and  B    and  C.  were   '^^l^^li^'^^x^ 
ies  of  A.   all  joining  in  a  recognizance   to  the  late   and  B.  and  c. 

/.    .      ^   ,,     .r,.     ^  f     ^  %  I  arefuicciei;   A. 

fihe  Rolls  (S\r  John  Trevor)  to  account  yearly.  dots  afterward* 

joincure  his  wife 
'iage  in  Toine  land^,  without  notice  either  to  the  wife  or  her  friendi  of  this  recognicance^ 
his  real  and  perfonal  rftate  to  B.  one  of  his  (ureties«  and  diet.  Firft.  the  prrfonai  eAate  of 
icipal  flial)  be  applied  towards  this  recognizance,  :hen  hit  land  devifed,  the  devifee  being 
',  next  the  paraphernalia  oi  the  wife  of  A.  the  principal,  and  laftlj  the  two  fureties  (hall 
;o  make  up  the  deficiency. 

was  3000/.  found  in  arrear  \nA.*s  hands,  who, 
ng  this  recognizance,  fettled  a  good  part  of  his  lands  • 
re  upon  his  wife  before  marriage,  neither  the  wife  nor 
ds  having  notice  of  the  recognizance  when  the  fet- 
vas  made.  A.  the  hufband,  who  was  the  receiver, 
ill  devifed  all  his  real  and  perfonal  eftate  to  5.  one  of 
ies,  making  him^  his  executor,  and  died  ;  the  plaintiff 
lell  Tynt  put  the  recognizance  in  fuit,  upon  which  the 
f  A.  the  receiver,  who  was  the  jointrefs,  prayed  that 
mal  eftate  of  her  huiband  might  \^firjl  liable,  and  her 
fhernalia  exempted  j  2dly^  the  land  devifed  to  B.  die 

furety  j 
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'^VrW'  ^^^^^Y'^  ^"^  ^"  *c  next  place,  the  jointrcfs  being  a  por- 
chafer  without  notice,  that  the  land  of  the  other  cognizor 
the  furety  fliould  go  towards  fatisfa£Hon  of  the  Tccog- 
nizance. 

r  - -^  -n  Majler  of  the  Rolls :  It  is  plain,  that  all  the  pcrfonal  eftatc 

of  A.  the  principal  cognizor  ought  to  be  firft  applied  to  Satisfy 
•this  recognizance,  then  the  land  devifed  by  A.  to  B.  the  furety, 
for  fuch  devifee  is  a  volunteer,  and  the  jointrefs  a  purchafer; 
but  as  to  the  lands  of  the  other  cognizor  the  furefy,  they  ou^ 
to  be  laft  applied,  and  the  jointure  muft  be  liable  before  thefe, 
for  all  the  eftate  of  the  principal  cognizor  ought  to  be  firft 
fubjcdled  ;  and  tho*  the  jointrefs  be  a  purchafer,  yet  as  (he 
claims  under  the  grant  of  the  principal  cognizor,  {he  can 
only  ftand  in  his  place,  and  be  in  no  better  cafe  than  he  him- 
fe)f  was,  and  it  reafonably  and  probably  might  be  an  induce- 
ment for  the  fureties  to  be  bound,  that  they  faw  the  prindpal 
feifed  and  in  poiTeffion  of  fo  large  a  real  eftate,  and  the  prin- 
cipal cognizor  cannot  by  his  own  a£l,  as  againft  the  furety, 
difcharge  any  part  of  his  real  eftate,  which  being  liable  at  law, 
ought  to  be  fo  in  confcience« 

Mr.  Collator  General,  If  the  jointrefs  pays  oflF  the  cognize 
of  the  recognizance,  and  takes  ian  affignment  of  it,  then  (be 
may  extend  it  at  law,  and  the  furety  ftiall  have  no  remedy  in 
equity  againft  her,  flie  being  a  purchafer  without  notice ;  for 
the'  the  recognizance  be  a  record,  yet  in  equity  the  purchafer 
is  not  bound  to  take  notice  of  it. 

Cur :  This  is  not  the  cafe  ;  for  you  neither  have,  nor  are 
like  to  have,  this  affignment  of  the  recognizance,  it  being 
made  to  the  lale  Mafler  of  the  Rolls y  and  the  court  will  hai;dif 
dirc£^  an  affignment  of  it  to  load  a  furety.  But  even  at  law, 
if  the  jointrefs  fliould  get  an  affignment  of  the  recognizance, 
and  endeavour  to  load  the  fureties,  then  they  may  have  an 
audita  qtiereldi  infifting  that  all  the  principal  cognizor's  land 
cither  in  his  own  hands,  or  in  the  hands  of  any  alienees,  ought 
to  be  liable  before  any  of  the  fureties'  lands  be  extended.  And 
[  544  ]  as  to  the  bona  paraphernalia  oi  the  widow,  tho*  there  be  debts 
more  than  the  pcrfonal  eftate  will  extend  to  pay,  yet  as  thefe 
lire  liable  only  in  favour  of  creditors,  and  not  of  the  heir,  nor 

of 
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of  the  (i^  dcvjfee,  who  ftands  in  the  place  of  the  heir,  and 
.  is  lutresfaBus  \  if  the  lands  devifed  be  fufficient  to  pay  the  re- 
cognizance^ the  bona  paraphernalia  (hall  be  enjoyed  by  the 
^dow ;  but  if  thofe  devifed  lands  fliould  prove  infufficient, 
tlie  hona  paraphernalia  muft  be  fubje£t  before  the  fureties' lands 
ihall  be  extended  (2). 


544 


Ttmt  «• 
Tyut. 


(1)  As  againft  real  aiTets  defanded^ 
it  feems,  that  upon  the  authority  of 
dipping  V.  Tiffing^  ante  1  vol.  730^  the 
«afe  fhall  ftand  in  the  place  of  creditors 
for  the  amount  of  her  paraphernalia. 
So  Snelfin  v.  Corbet^  3  Atk.  369.  Gra- 
bam  V.  Londonderry y  3  Atk.  393*  Sed 
qaxre,  as  againfl  real  aiTets  devifed.  In 
Prtibert  v.  Clifford^  Eaftcr  1736.  the 
wife's  paraphernalia^  togetlier  with  the 
whole  of  the  perfonal  eflate,  having 
teen  exhauiled  in  payment  of  the 
hufband's  debts,  the  queflion  was, 
whether  the  wife  fhould  be  permitted 
to  ftand  in  the  place  of  the  fpecialty 
creditors,  ib  as  to  receive  a  fatisfadlion 
for  he?  paraphernalia  out  of  the  real 
C^tf,  which  the  hufband  had  devifed^ 
(for  it  did  not  appear  upon  the  plead- 
ings that  any  part  pf  the  real  ellate 
had  been  left  to  de/cend).  I^ord  Hard- 
wcke  faid,  that  the  court  l)ad  decreed 
fatisfaflion  for  paraphernalia  out  of 
real  aflcts  defeendedj  as  in  Tipping  v.  T7/>- 
fing^  but  that  that  cafe  had  gone  a  great 
way,  for  by  the  old  law  the  wife's  pa- 
raphermdia  were  abfolutely  in  the  pow- 
er of  the  hufband  during  his  life ;  and 
that,  as  the  Court  had  not  in  any  for- 
mer in  (lance  decreed  the  wife  fatis* 
^idion  for  her  paraphernalia  out  of  real 


aiTets  againil  a  dcxy'ifee^  he  would  not 
eflablifh  the  precedent;  and  by  the 
decree  his  Lordihip  declared,  that  if 
the  perfonal  eflate  of  the  tellator  was 
not  fufficient  for  payment  of  the  debts, 
fuch  deficiency  was  to  be  raifed  by  fale 
of  the  teflator's  real  eftate  liable  to  the 
fpecialty  debts ;  and  it  was  ordered 
thAt  the  Mailer  fhould  inquire  whe* 
ther  any  real  afTets  of  the  teflatorW'^. 
fcended  on  his  heir ;  and  if  any  fuch, 
then  that  the  fame,  or  a  fufficient  part 
thereof  fhould  be  fold  in  the  firji  place^ 
for  payment  of  the  debts  ;  and  if  that 
fhould  not  be  fufficient,  then  that  the 
devifed  eft ates^  or  a  fufficient  part  there- 
of fhould  be  fold  for  the  fame  pur- 
pofe,  and  fuch  devifed  edates  were  to 
contribute  in  proportion :  And  as  to 
the  cbim  of  the  plaintiff  (the  wife)  in 
refpeft  of  her  paraphernalia^  his  Lord- 
fliip  declared,  that  fhe  was  in  titled  to  a 
fatisfadion  for  the  fame  out  of  fuch 
parts  of  the  teflator's  real  afTets  defcend* 
id  upon  his  heir  at  la*w,  as  fhould  remain 
after  payment  of  the  debts.  Reg.  Lib. 
B.  1738.  fol.  3io.andAmb.6.  S.C.—- 
Sed  vide  contra  IncUdon  v.  Northcoie^  j 
Atk.  438. 

(2)  Reg.  Lib.  B.  i/aS.  fol.  478. 
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Cafe  i7(j.  Neal's  Cafe. 

Lord  Chancellor    riTi  W  Q  Gftcrs  of  a  lunatick  petitioned  for  the  cuftody  of 
aT.Q.  Ca  Ab,  ^^^  pcrfon.     The  petitioners  were  not  the  heir  at  law, 

58a.  pi.  3.  but  a  deceafed  brother's  fon  was  ;  the  lunatick's  cftate  con- 

Vo  ohjcdion 

th%t  ti.r  com-  fifted  of  700/.  in  m«ney,   and  a  freehold  cftate  of   50/.  pnr 

lu.narick'f  Mf.  onnum  for  her  life  only  ;  and  a  niece,  a  deceafed  fifter's  daugh- 

fon  It  the  next  tcr,  put  in  'i  crofs  petition,  recommending  a  third  perfon  to 

ji»'.ck, and  will  bc  committee. 

come  in  far  a 

iure  by  the  ftaroteof  diflribution,  it  being  for  the  intereftof  thootxtof  kio  to  prolong  the  loaatick's 

^iU,  whcicbj  bit  peilonal  eftate  will  be  increafed. 

Obje£led  againft  the  two  fifters,  that  there  betng  a  perfonal 
eftate,  they  would  i>c  intitled  to  a  diftributive  fliare  thereof 
within  the  flatute,  for  which  reafon  being  likely  to  gain  by  tlie 
death  of  the  lunatick,  they  ought  not  to  be  the  committeci^; 
fo  that  the  perfon  whom  the  niece  recommended  ought  to  have 
it  rather  than  the  fifters. 

Mr.  SoUcitor  General :  Tliere  is  nol  the  fame  obje£lion 

againft  the  next  of  kin  of  the  lunatick,  on  account  of  die  pcr- 

W  5^  J'*^6e      fonal  eftate,  as  there  is  againft  the  heir  f  j J  with  reeard  to  the 

Dormer's  cafe,  °  ^   -^    ,  o 

»Qtf,  262.  real  eftate  \  for  the  perfonal  eftate  may  increafe,  and  probably 

t  545  ]  will  by  good  management  during  the  life  of  the  loiutick; 
thus  the  longer  the  lunatick  lives,  it  will  be  the  better  for  the 
next  of  kin,  confequcntly  it  is  for  their  intereft  to  prefer?e  and 
prolong  the  lunatick's  life,  whereas  the  real  eftate  cannot  be 
increafed  f . 

And  it  appearing  that  the  niece  who  had  preferred  the  crofs 
petition,  did  recommend  a  neceflitous  man  to  be  the  commit* 
tee  of  the  perfon,  one  who  was  a  day-labourer  and  a  mole* 
catcher,  and  had  but  a  very  mean  cottage,  with  only  one  fire- 
place in  the  whole  houfe,  (which  was  an  argument  the  niece 


f  The  fame  diflindlion  was  taken  by  Lord  Chancellor  Kin^f   in  a  petition  ex 
J  arte  LuJhiv,  MUb,  1731.  poll.  638. 

did 
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did  not  care  what  became  of  her  lunatick  aunt)  hh  Lord/hip  N^ai's  cife, 
granted  the  commitment  of  the  perfoh  of  the  lunatick  to  her 
two  hfters,  and  both  parties  agreed  that  the  commitment  of  the 
cftate  fliould  go  to  one  Bean  a  neighbouring  gentleman  of  a 
fair  charadler,  who  was  likely  to  manage  it  to  the  beft  ad- 
vantage. 

Ex  parte  Puleflon.  Cafe  177. 

A  Took  outacommiffion   of  bankruptcy  againft  B.  and  ^"'k?"^?'** 
kept  it  for  fix  months  without  doing  any  thing   upon   ^  ^    q^  ^^ 
it,  and  then  executed   it,    and  B.  thereupon  was  found  a   »»8.  pi.  3. 

•        j^  One  fuel  evt  a 

bankrupt.  commlffion  of 

bankruptcjy  aai 
for  iix  months  keeps  it^  without  doing  any  thing  upon  it ;  the  cou/t,  for  this  reafon  only,  fuperred- 
'  c4  the  coro»i(fion,  though  it  was  executed,  and  ibe  trader  found  a  bankrupt  before  iiij  ifjliritia^ 
Co  fopericde  it« 

On  a  petition  to  fuperfedc  this  commiffion,  it  was  faid  by 
-rf.  in  excufe  for  his  having  kept  the  commiffion  fo  long  by  him 
without  executing  it,  that  he  was  not  certain  at  fir  ft  his  proof 
was  fufficient  to  find  fi.  a  bankrupt,  but  it  appeared  after- 
wards there  were  good  grounds  for  a  commiffion,  and  that  B. 
was  accordingly  found  a  bankrupt* 

Lord  Chancellor :  It  was  very  ill  done  in  A.  to  keep  the  r  -  g  ^ 
commiffion  fo  long  in  his  pocket,  and  unlefs,  or  until  he  had 
fufficient  proof  of  the  bankruptcy,  he  ought  not  to  have  taken 
out  the  commiffion,  which,  by  having  been  kept  fo  long  in 
his  pocket,  may  have  been  the  means  of  drawing  in  multitudes 
of  people  to  give  credit  to  the  bankrupt,  and  of  fumifhing 
Ilim  with  opportunities  of  defrauding  many ;  wherefore,  for 
ttainple  iake,  let  the  commiffion  be  fuperfeded. 

And  it  being  faid,  that  this  would  only  bring  a  frefli  ez« 
pence  upon  the  bankrupt's  eftate,  the  charge  of  another  com- 
miffion, hu  Lord/hip  replied,  he  would  take  care  that  the  for* 
mer  commiiQoa  fhould  not  be  at  the  charge  of  the  bankrupt's 
cftate. 
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Cafe  17^.  Ex  parte  Markland. 

Lord  ChaoccUor 

s  Eq^Ci.  Ab.  T^  ^  ^  ^^^^  aflignees  under  »  commiflion  of  bankruptcy 

loi.  pi,  6.  X    taken  out  againft  J.  S.  petitioned  that  J.  N.  the  daugh- 

Afltgnee  under  ter  and  adminiftratTix  of  J.  D.  who  was  the  furvivor  of  the 

a  commiffion  of  former  aflignees  under  the  commiflion,  fhould  account  before 

^ly  muchio*  the  commiflioners  for  the  edects  of  the  bankrupt  come  to  her 

*c.' ind  the"  '  hands,  and  an  afiidavit  was  made,  that  J.  Ni  had  confefled  flie 

cwiitori'of  Che  believed,  that  her  inteftate  the  aflignec  k^pt  the  baiArupt's 

baoknipt  pen-  ...  .  -t  ../,.., 

tioned  that  the  moncym  a  leparate  bag,  with  a  note  in  it,  Ihewing  it  to  be 

J^^^l^*'  ""^  fuch,  and  alfo,  that  the  aflignee  left  lands  of  inheritance  dc- 

iiii|ht  account  fccnded  to  J.  N.  the  heir,  which  would  be  aflets  by  defcen^ 

ttiffi^nen'^he"  ^^  anfwer  the  covenant  entered  into  by  the  aflignee  for  him- 

having  fome  of  fdf  and  his  hcirs,  with  the  commiflioners,  duly  to  account  for 

thebankrupt'i        ^t      ,,_,,«-  o 

cflfeAs  in  fpecie    the  bankrupt's  eflects. 

in  hit  hands  $ 

but  the  adminiftrator  denying  this  apon  oath,  and  fwearing  that  there  were  debts  by  fpedalty  be- 
yond the  aflcta,  the  court  thought  this  proper  for  a  bill  and  not  for  a  fummary  way  of  accouating  bt* 
fate  coauniffioneru 

[  547  2  Againft  the  petition  I  urged,  that  this  matter  was  not  fit 

to  be  ended  in  a  fummary  way,  but  that  a  bill  would  be  nc- 
ceflary  to  determine  it  -,  for  that  J»  N*  the  heir  and  admini- 
ftratrix  of  the  aflignee  had  made  an  affidavit,  that  fhe  never 
confefled  the  aflignee  her  father  kept  the  bankrupt's  money  In 
a  fcparate  bag  or  place,  nor  did  flie  believe  the  fadl  to  be  lb*, 
that  the  aflignee  the  father  died  indebted  by  fpccialty,  and 
otherwife,  feveral  thoufand  pounds  beyond  all  hut  aflets  *,  that 
flie  had  paid  fome  bonds,  and  aSions  were  depending  upon 
others,  that  it  was  in  her  eledlion  to  prefer  which  of  the  fpc* 
cialties  flie  pleafed  :  and  the  commiffioners  were  not  proper  to 
determine  in  a  fummary  way,  whether  the  payments  abeady 
made  by  the  adminiftratrix,  or  which  flie  fliould  make,  woe 
or  would  be  good  and  legal ;  or  if  they  fliould  make  fudi  de- 
termination, this  could  be  no  ways  binding  to  the  other  cre- 
ditors ;  therefore  the  order  now  defired,  that  the  daughter  and 
adminiftratrix  of  the  aflignee  fliall  account  with  the  com- 
miflioners, would  be  of  no  ufe,  fince  the  creditors  might  not- 
withftanding  bring  their  aftion,  or  bill  in  equity  againft  the  | 
faid  daughter  and  adminiftratrix*     For  which  reafons  Liri 

Cbancelht 
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hfuellor  ordered  the  petition  of  the  new  aflignecs  to  be  dif-  ,,^<  B"t« 

•  I*.  ,  ,    ,.      rx     t    1  f    .         1    •    1  Mt  Mabkianb. 

iiTed^  and  dirccxed  them  to  bring  their  bill. 


Defbody  verfus  Boyville.  Cafe  179. 

-m^^^^   ^ f.  r  «       f       Lord  Chancellor 

aTER  Boyville  by  will  gave  to  his  executors  lome  South'         Kikg, 

yia  ftock  and  annuities,  in  truft  to  apply  the  dividends  ^^J*  ^\^^ 

*of,  for  the  maintenance  of  the  plaintifFhis  grandaughter,  One  by  win 

L    (he  fliould  attain  ♦  the  age  of  twenty-one,  or  be  mar-  f^'daugh^t* 

^    and  to  the  intent  that  tbeyjhould  transfer  the /aid  Jlocl  and  ^nr^'^Vi^i 

rmties  to  the  plaintiff  when  Jbe  Jhould  attain  the  age  of  twenty-  atuio  twenty- 

or  be  married  with  the  confent  of  K. and  B.    But  that  in  cafe  rild'i^'h'th^*'' 

Qiould  marry  without  the  confent  of  A.  and  B.  the  executors  «oofc"t  of  hij 

^y  her  the  dividends  during  her  life,  and  after  her  death  provifo"that  if 

^^fer  the  faid  ftock  and  annuities  to  her  children,  and  if  (he  ^^  <«fughier 

marnpi  without 

i  Without  iflue,  then  to  go  over.  the  confent  of 

the  exec  uror«9 
\egacy  to  go  over  ;  this  condition,  tlio*  general*  muft  yft  be  intended,  if  flie  marries  under 
*ty-one  Tans  confent  of  the  executori ;  aod  on  the  daughter's  coming  to  Cweaty-one,  the  coux£ 
decree  the  If  gacy  to  her* 

The  plaintiff  having  attained  twenty-one,  brought  her  bill      [  •548  J 

have  the  ftock  and  annuities  transferred  to  her,  which  was 

ipofed  by  the  remainder-man,  who  infifted,  that  in  .regard 

5  plaintiff  was  not  married,  and  if  (he  married  without  the 

nfcnt  of  J.  and  B.  (which  poffibly  might  happen  to  be  the 

fc)  then  (he  was  only  to  have  the  dividends  for  her  life ; 

srcforc  tlie  ftock  and  annuities  ought  not  to  be  abfolutcly 

fted  in  her. 

Lord  Chancellor  was  of  opinion,  that  the  plaintiff  having 
:ained  twenty-one,  (he  had  an  abfolutc  intereft  vefted  in  her, 
d  the  teftator  having  exprefsly  diredied  that  the  ftock  and 
nuities  (houid  be  transferred  to  her  when  (he  was  twenty- 
le,  the  condition  annexed  to  her  marriage  muft  be  refh-ained 
her  marriage  before  twenty-one  ;  for  if  the  ftock  and  an- 
liries  were  transferred  to  the  plaintiff  at  twenty-one  (as 
e  will  faid  they  ought  to  be)  the  executors,  in  cafe  (he  (liould 
tcrwards  marry  without  the  confent  of  A.  and  B.  could  not 
tcr  her  death  transfer  the  ftock  to  her  children,  or  if  no 
be,  to  the  remainder-man ;  from  whence  it  was  plain  that 
c  teftator  could  not  intend  there  (hould  be  any  forfeiture. 
It  only  in  cafe  the  plaintiff  fliould  have  married  without  con* 

fcnt 
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Ditto»r  V.      fent  under  twenty-one  ;  and  therefore  the  (lock  and  annuities 
were  decreed  to  be  transferred  to  the  plaintiff  ( i ). 


(1)  Reg.Libi  A.  1728.  foL  396. 


[  549  1 

Cafe  i8o. 

I^rd  Chaocellor 

s  Eq*  Ca.  AV>r. 
<»o.  pl.4. 
The  c«urt  irill 
aot  on  moiioa 
or  petition  or- 
der an  infant 
tniftee  to  con- 
vey, unlefa  the 
truft  appear  in 
writing)  but 
Infach  cafe  wilt 
leire  the  ceftui 
^ve  truft  to  get 
a  decree  by  bill* 


Ex  parte  Vernon. 

UP  O  N  a  reference  by  the  court  to  a  Mafter,  toe 
whether  an  infant  was  a  bare  truftee,  and  fe  tobe  or- 
dered to  aflign  over  the  eftate  within  the  late  ad  of  7  Ann^^^ 
cap*  19.     The  Mafter  reported,  that  the  father  from  whom 
the  edate  defcended  to  the  infant,  had  frequently  acknowledged 
he  was  only  a  bare  truftee,  and  proof  was  read,  that  the  pur- 
chafe-money  was  paid  by  Mr.  Vernon^  who  derifed  die  cftatc 
to  the  petitioner,  but  the  receipt  in  writing  had  been  given  to 
the  infant's  father  }  that  the  ceftui  que  truft  and  thofc  under 
him  had  been  all  along  in  the  poflelUon  of  the  writings  and  of 
the  eftate,  which  was  40  j./>^r  annuta,  being  a  burgage-hode 
in  li^hitchurch  in  Hamjjbire. 

Lord  Chancellcr :  I  am  fati&fied  that  this  is  but  a  truft ;  a  re- 
fulting  truft,  by  rcafon  of  the  payment  of  the  money  by  Mr. 
Vcrncn  the  teftator ;  and  as  it  is  an  eftntc  of  fmall  value,  and  I 
hear  it  now  faid,  that  I  Iiive  made  the  like  order  heretofore, 
for  fucli  a  conveyance  of  a  burgage-houfe  in  the  fame  borough 
from  Mr.  Fernoti's  truftcc,  I  will  in  this  cafe  alfo,  make  an 
order  (i )  that  the  infant  fliall  convey,  fmce  a  decree  willcoft 
the  value  of  the  fee-fimplc  of  the  burgage-houfe  in  queftion : 
however,  where  there  is  no  declaration  of  truft  in  writing,  I 
iliall  for  the  future  leave  the  ceftui  que  trujl  to  bring  his  b31 
and  have  a  decree  againft  the  infant  to  convey,  becaufe  tbcfc 
orders  for  an  infant  truftec  to  convey,  ought  to  be  in  f  the 
plaineft  cafes,  and  not  in  fuch  as  are  fubje£l  to  the  difpute$» 
which  trufts  without  writing  may  be  liable  to. 


f  So  held  alfo  by  Lord  l^edhot^  in  the  cafe  ofGoodivyn  v.  Lifter^  7  N9va^ 
1735.  poll.  3  vol.  3S7. 

(1)  Reg.  Lib.  B.  1728.  foL  425. 
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Walker  vct/^s  Meager*  Cafe  iSi. 

Lord  Cbancelltfr 

'    S,  made  his  will  beginning  it  thus :  As  to  fuch  effefts  Kmc. 

•  whereof  God  has  appointed  me  ftcward,  /  charge  the  Mof.  104. 

*  luith  the  payment  of  nil  fuch  debts  as  Ifbalt  owe  at  my  deaths  «  jcviic  of  lanJt 
nlfo  with  the  fevered  legacies  herein  after  bequeathed  \  and  after  ^°  ","«  mV "* 
tig  fcveral  legacies^  he  devifed  fome  copyhold  lands  which  icg^^cics  j  the 

I  ad  furrendered  to  the  ufe  of  his  will  to  his  eldeflfon  and  his  p,ij  .  f^,  ,|,j,     ' 

XyfubjeEl  tOy  and  charged  with  all  his  jufl  debts ^  and  tbefeveral  ^^«^^"«  ^^^?**  ^^' 

€ies  therein  before  bequeathed^  and  made  his  faidfcn  executory  maft  be  in  a 


D  proved  the  wiU  and  died.  Upon  a  bill  brought  by  the  ^tftraionl'fccui 
ditors  againft  the  reprefentativcs  of  tlie  Ion,  an  account  of  »n  cife  of  a  bare 
ts  was  decreed,  and  all  further  dire£tioas  referved  until  *i^^  legfcw.*  ** 
T  the  account  taken. 

^ow  coming  on,  Upon  the  Mafter's  rcpbrt,  it  appeared, 
t  great  part  of  the  perfonal  eftate  had  been  wafted  by  thb 
cutor,  and  the  reft  applied  in  the  payrtient  of  fome  debts  ; 

that  the  copyhold  had  been  fold  to  pay  off  a  mortgage 
Ic  thereof  by  the  teftator,  and  the  remainder  of  the  monejr 
ing  by  the  fale  was  not  fuificient  to  pay  the  reft  of  the  debts 

legacies. 

The  queftion  was,  whetlier  tlie  creditors  (hould  have  a  pire- 
ince^  and  be  firft  paid  out  of  the  monies  arifing  by  the  fale 
rtt  the  legatees,  or  whether  the  creditors  and  legatee^ 
lid  be  paid  pari  paffu  ? 

t  was  infifted  for  the  creditors,  that  the  teftator  in  the  bc- 

iing  of  his  will,  feemed  to  declare  his  intention,  that  his 

ts  (hould  be  firft  paid,  the  words  and  alfo  importing,  that      [  S5X   ] 

i  his  debts  paid,  the  eftate  ftiould  be  further  charged  with 

legacies* 

lut  to  this  it  was  atifwered,  that  the  Words  imported  ti6^ 
g  more  in  the  natural  conftruftion  of  them,  than  the 
Iter's  meaning,  that  his  eftate  ftiould  be  charged  both 
I  his  debts  and  legacies  \  and  tho'  the  debts  were  firft  meiv- 
cd;  yet  that  would  not  give  them  a  preference  ;  for  if  fo, 
firft  legacy  in  a  will  muft  be  firft  paid,  then  the  fccond^ 
fo  on. 
'6l.il  Gg  Further 
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WAiret  «.  Further  it  was  faid,  tliat  where  an  eftate  is  charged  witk 
debts  and  legaciesy  equity  would  give  the  preference  to  the 
debts,  it  being  reafonable  to  fuppofe  a  nian  intended  to  be  juft, 
before  he  was  bountiful,  for  which  was  cited  2  l^ern.  405.  as 
alio  the  cafe  of  Petre  vcrfus  Bnun  in  Lord  Harc9urt\  time, 
which  \i'a$  thus  :  a  man  before  the  ftatute  of  fraudulent  de« 
vifes,  devifed  a  freehold  eftate  to  his  fecond  fon  and  his  heirs, 
fubjecl  to  the  payment  of  his  debts,  and  a  legacy  of  50oiL 
And  the  queftion  being,  whether  the  debts  (hould  be  preferred 
to  the  legacy,  Lord  Harcourt  faid  he  would  expound  the  tefta«> 
tor's  meaning  to  be  what  it  ought  tp  be,  to  pay  his  debts  be* 
fore  he  was  charitable,  and  in  confequence  thereof  decreed 
the  debts  to  be  firft  paid.  Now  there  was  no  difference  be- 
twixt that  and  the  prefent  cafe,  for  as  here  the  copyhdd  was 
not  liable  to  pay  the  debts  otherwife  than  by  the  will,  fo  neh- 
ther  was  the  freehold  derifed  before'the  ftatute  of  fraudulent 
devifes,  unlefs  made  fo  by  the  will*  Betides,  what  made  the 
prefent  cafe  ftxonger  in  favour  of  the  creditors,  was,  that  die 
devife  being  to  the  executor,  the  money  would  become  legal 
aflett  and  ought  to  be  applied,  as  all  other  legal  afletsb  ui  a 
courfe  of  adminiftration. 

f  55^  ]  *^°  which  it  was  replied  on  behalf  of  the  legatees,  that  the 
copyhold  eftate  not  being  liable  at  law  to  pay  the  teftator't 
debts,  it  was  a  bounty  in  the  teftator  to  make  it  fo ;  where- 
fore the  creditors  were  really  in  nature  of  l<^gatees ;  and  there 
being  no  exprefs  preference  given  to  them  by  the  will,  dicy 
ought  in  equity  to  be  paid  equally  with  the  legatees. 

Lord  Chancellor  :  The  words  [and  alfo]  are  not  material,  but 
what  is  moft  material  in  this  cafe  is,  tliat  the  devife  is  to  die 
executor,  which  muft  be  taken  to  be  a  devife  to  him  to  eoabk 
him  to  pay  the  tcftator's  debts  and  legacies,  and  this  is  affcts; 
and  whether  legal  or  equitable  aiTets,  it  is  the  fame  tiling  \  for 
equitable  aifets  in  the  hands  of  the  executor  (i)  rauft  be  ap- 
plied as  legal  afiets  are,  firft  to  pay  debts,  and  then  legacies; 
indeed  if  this  were  a  bare  f  truft  to  pay  debts  and  legacies,  it 

f  ^a-re  autem^  Whether  it  is  not  now  the  praAice,  in  cafe  of  a  truft  for  pay- 
ment of  debts  and  legacies,  to  prefer  the  former;  and  fee  the  cafeof  Grr^Kvy 

vcrfus /*<^-M/r//,  a  Vcm.  248.  (a) 

(l)  Vide  Deg  v.  Deg^  ante  416,         (2)  So^  Bradgate  v.  ^/^/xr^/Mr, Mof^ $& 

Slight 
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niight  bcothcrwife,  and  the  legatees  might  then  have  a  right     Waljcir  ^. 
io  be  paid  equally ;  but  this  is  not  the  cafe  here. 

Decree  the  unfatisfied  creditors  to  be  paid  out  of  the  re- 
mainder of  the  money  arifing  by  fale  of  tlie  copyhold  eftatc  in 
the  firft  place  (i). 


(1)  Reg,  Lib.  B.  1722.  fol.  274.  and  1728.  fol.  265. 


'    Crompton  &  al'  veffus  Sale  &  al'.  [  553 1 

Cafe  182. 
^HOMAS  Boddlrtgton  hj  vriWf  d2Ltcd  the  2oih  of  Atigtz/I   LorJ Chwcello? 
^     1726.  gave  to  his  filler  the  defendant  Mary  Potter  an  an-  Kiwo. 

nuity  of  10/.  payable  quarterly  during  her  life,  clear  of  all    105.  pi. '9. 
taxes,  and  to  his  niece  Elizabeth  Potter^  daughter  of  his  fitter    *?"**«^  *>y  "^^ 

'  '  o  gives  an  annait]^ 

^fefcry  Potter^  an  annuity  of  5/.  to  be  paid  quarterly  during    of  loi  perin- 
her  life»  and  to  his  niece  the  defendant  Martha  Nicholls  an  an-    A!"an*lnnu?ty 
nuitv  of  10  /.  and  to  her  daughter  Elizabeth  an  annuity  of  c  /.    ^^ »» *•  p'^ 

,       '.,  *.  ,  .,    ,  ,       ,      .  t    .  annum  to  hii 

the  laid  annuities  to  be  paid  them  quarterly  during  their  re-  niece  b.  and 

fpcftive  lives,   and  gave  to  his  niece  the  defendant  Martha  ^gcrtrii'-'^thc 

Drmmock  an  annuity  of  10/.  and  to  her  daughter  Elizabeth  wife  by  will 

Dimmock  an  annuity  of  5  /.  the  fame  to  be  paid  quarterly  to  fn7um°annuky 

the  faid  Mavtba  and  Elizabeth  Dimmock  during  their  refpcclive    ^^  J**-  ^*'^  ^* 

indiol.  per 

lives,  and  directed  that  all  the  before-mentioned  annuities  annum  to  the 
fliould  be  paid  by  his  wife  Elizabeth  Boddington  out  of  his  per-  [*„  u^p^^^hl 
fonal  eftate  tax  free,  and  made  his  wife  fole  executrix  and  re-   contingenci«  of 

their  furviving 

fiduary  legatee.  their  rrfpcaive 

motheii;  thefe 
invft  be  intended  additional  annuitief)  and  not  in  fatiifaflion  of  thofc  given  by  the  hu(bina*t  will } 
(ft  chough  not  given  upon  fuch  cootingenciet,  and  greater  in  point  of  doration,  yet  if  not  exprefl*e4 
hy  the  wife  to  be  in  fatitfa^lion  of  the  annyities  given  by  the  huiband*i  will,  the  court  will  allow 
\  the  annuities  given  by  both  willa* 


Elizabeth  Boddington  the  teftator's  widow,  afterwards  made 
her  will,  dated  the  6th  of  April  1728.  thereby  giving  to  the 
defendant  Elizabeth  Potter^  daughter  of  the  faid  Mary  Potter^ 
an  annuity  of  5  /.  to  be  paid  quarterly,  to  hold  to  her  and  her 
heirs  for  ever,  in  cafejhe  Jbotdd  furvive  her  mother  Mary  Potter, 
and  not  oihemvife  j  and  gave  to  the  faid  Elizabeth  Nicholls ^  fe- 
cond  daughter  of  her  niece  Martha  Nicholls  an  annuity  of  5  /. 
to  be  paid  her  quarterly,  free  from  taxes,  to  hold  to  her  and 
her  heirs  forever,  in  cafe  the /aid  ElhTbcHi  tiicholh Jlfouldjur^ 
G  g  2  vivi 
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CioMPTON  v/v^  the  tejlatrix^sftfler  Mary  Potter,  to  her  niece  the  defendant 
Martha  Dimmock  an  annuity  of  i  o  /•  to  hold  to  her  and  her 
heirs  for  ever,  and  to  her  daughter  the  defendant  Ellz.  Dim- 
mock  an  annuity  of  5  /.  to  hold  to  her  and  her  heirs  forever ;  all 
the  faid  annuities  to  be  paid  quarterly  at  Lady^y^  Ai'tdjttmmer^ 
Michaelmas^  and  Chriftmas ;  and  the  payments  to  begin  at  fuch 
of  the  faid  quarter-days  as  fliould  firft  happen  next  after  her 
deceafe ;  and  direded  that  all  the  faid  annuities  fliould  be 
charged  upon  and  paid  out  of  her  perfonal  eitate  by  the  de- 
fendant John  Norman^  until  a  purchafe  could  be  made  for  the 
more  fure  payment  thereof,  and  the  teftatrix  dire£led  that 
yohn  Nonnan  fliould  lay  out  the  fum  of  1 000  /.  or  fuch  other 
fum  of  money  as  fliould  be  fufficient  to  make  a  purchafe  of 
fome  freehold  lands  of  inheritance  within  50  mWts  oi London^ 
and  fettle  the  fame  for  the  more  fure  payment  of  all  thcfe  an- 
nuities, which  lands  fliould  only  be  fubjcft  to  the  payment 
thereof;  but  if  any  of  the  rents  remained,  fuch  furplus  fliould 
be  yearly  divided  among  the  annuitants  in  proportion  to  their 
refpeftive  annuities,  and  appointed  John  Norman  fole  truflee 
to  pay  them  during  his  life,  and  fuch  other  pcrfon  or  perfon* 
and  their  heirs,  as  he  fliould  appoint  truftec  or  truflees 
to  pay  the  fame  after  his  death,  and  to  receive  the  rent  of  the 
cftates  fo  to  be  purchafed  for  that  purpofe. 

The  queftion  was,  whethet  the  annuities  given  by  the  wIU 
of  FAizabt'th  Boddington  to  Elizabeth  Potter^  Elizabeth  Klchlis^ 
Martha  Dimmock^  and  Elizabeth  Dimmocky  fliould  be  taken  as 
a  fatisfaclion  of  the  like  annuities  given  to  them  by  the  will  of 
Thomas  Boddingtouy  (they  being  bequeathed  by  her  who  having 
her  hufl^and's  perfonal  eftatc,  was  become  a  debtor  in  refpecl 
thereof,  and  confequently  might  intend  the  legacies  in  fatls- 
fa£tion  of  fuch  debt)  or  whether  they  fliould  have  the  fevcral 
annuities  given  to  them  by  both  the  wills  ? 
p   ...   ^  Lord  Chancellor :  I/?,  As  to  the  annuities  given  by  the  will 

of  Elizabeth  Boddington  to  the  defendant  Elizabeth  Potter  and 
Elizabeth  Nichcllsy  thefc  being  given  upon  the  contingencies 
of  their  furviving  thsir  refpeftive  mothers,  there  can  be  no 
pretence  to  fay  they  fliall  be  a  fatisfadion  of  the  annuities 
given  them  abfolutely  by  the  teftator  Thomas  BodJingtcn'^  will, 

2^/y,  As  to  the  annuities  given  to  the  defendants  M^^rth 
and  Elizabeth  Dimmock  by  the  will  of  the  teftatrix,  altljo'  diey 
be  of  the  fame  yearly  value,  aud  greater  in  point  of  duration 

than 
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than  thofe  given  by  the  16(13101*8  will,  yet  as  flic  has  not  dc-      Cromptom 

claredi  that  the  one  fliall  be  a  fatisfaftion  for  the  other,  1  fee 

no  reafon  why  it  may  not  be  fuppofed  the  teftatrix  intended  to 

be  kind  as  well  as  juft  to  her  hufl>and's  relations,  and  to  make 

an  addition  to  what  he  had  given  them.  ^ 

Wherefore  decree  ( i )  that  the  defendants  Martha  and  -E//- 
xabfth  Dimmoch  fliall  have  the  feveral  annuities  given  them 
by  both  wills,  and  that  the  other  defendants  Elizabeth  Potter 
and  Elizabeth  Nicbol/sj  befides  what  is  given  them  by  the  tcf- 
tator,  fliall  alfo  have  the  annuities  given  them  by  the  will  of 
the  teftatrix,  if  they  furvive  their  refpeftive  mothers  (a). 


(i)  Reg.  Lib.  A.  1728.  fol.  481,  by  Srwell,  3  Alk.  96.     Seed  v,  Brad/orJ, 

the  name  o^  Crompton  v.  Dymoci.  .  i  Vez.  501.    Barret  v.Beci/ord^  i  Vcz. 

(2)  Vide  DujgieU  v.  Smithy  2  Vern,  519.     Jttomey  Gemeral  v.  Hirdy  i  Bro. 

258.     Cbidleyy.  Lee»  Pre.  Cha.  228.  Cha.  Rep.  170.     D^xkei  o(  Somer/et^  v. 

3fackdazcell  v.  Hat/penny,  2  Vcrn.  484.  Duchefs  of  Samtrfety  i  Bro.  Cha.  Rep. 

Davi/on  v.  GoddatJ^   Gilb.  Rep.  6^.  309.    (note).      Hanbury    v.  Hanhury^ 

Meredith  v.  Hynn^  Pre.  Cha,  3 1 4-   JVood  2  Bro«  Cha.  Rep.  352.  5 29. 
V.    Briantj    2    Atk.    5  21.      Chtrie  V. 


Cgj 
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Cafe  183.  Hawkins  verfus  Ci'ook. 

At  the  Rolls. 

Mof.  »94.  383.  /-ps  HIS  bill  was  brought  by  Thomas  Hawkins  brother  and 
17S.  pi,  4.  A      heir  of  John  Hanvkitts^  to  fet  afide  his  brother's  wiD 

Taking  a  bill       jatcd  ihc  ib,oi  Deceviber  1727.  whereby  the  tcftator  had  dc* 

pro  cdnf''fru  not  '      '  ' 

of  lon^  ftaodfng  vifcd  his  real  and  perfonal  eflate  to  the  defendant  Japbet  Cnii 

formerly  th^  charging  the  fame  with  fomc  legacies  and  charities ;  the  bill 

the^uintl^  to  fuggeftcd,  that  the  defendant  had  obtained  this  will  by  fraud 

snake  proof  of  and  impoGtion. 

the  Tubtlaiicfl  of 

tbe  bill  though  the  defendaat  ftood  out  to  the  laft  procel*.  But  ktterhr  the  prtdicc  hat  bctii  thai  if 
the  defendant  appears  to  a  bil!  and  ftands  not  in  contempt  to  a  re^uenratioA,  the  caoie  is  Tet  do«a 
to  be  heard,  and  ihe  record  or  the  bill  pr^  duced  and  taken  pro  coti^flo ;  hut  if  time  be  ghpui  toadc* 
fendanr  to  anfwery  though  after  the  fequeftration,  and  though  the  anfwcr  be  reported  infnflicimr,  yet 
the  bill  ihali  not  be  taken  pro  confeiTo. 

The  defendant  Crook  having  appeared  to  the  bill,  ftood  in 
contempt  to  a  fequcftration  for  not  anfwering  \  whereupon  tlic 
plaintiff  obtained  an  order  for  fetting  down  the  caufe,  to  the 
intent  the  bill  might  be  taken  pro  cotifejfo  \  but  the  defendant 
having  prooured  an  order  for  putting  off  the  caufe  for  fomc 
few  days,  in  the  mean  time  put  in  an  anfwer,  to  which  the 
plaintiff  took  above  twenty  exceptions,  and  the  anfwer  bein^j 
C  557  ]  reported  injufiicient  as  to  mod  of  thefe,  the  plaintiff  fervcd 
the  defendant  with  Tifubpaemi  for  abetter  anfwer*,  whereupon 
the  defendant  put  in  a  fecond  anfwer,  which  was  alfo  reported 
infufficicnt  in  near  twenty  exceptions  ;  eighteen  of^rwhich  were 
•  in  relation  to  letters  written   by  the  defendant  to  the  teftator 

Hawkins,  the  bill  praying  a  difcovery,  whether  the  defendant 
did  write  fuch  letters  :  and  thefe  being  in  tlie  hands  of  the 
plaintiff  \s  clerk  in  court,  and  the  defendant  (  having  been  all 
along  from  the  time  of  exhibiting  the  bill  in  the  prifon  of 
£,  R,  upon  account  of  a  criminifl  profecution)  applied  to  the 
plaintiff's  clerk  in  court,  offering  him  a  guinea,  to  bring  the 
letters  to  him  in  tlx  King's  bituh  prifon,  that  he  might  be  en- 
abled 
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abled  to  anfwcr  concerning  them,  and  alfo  petitioned  the    HAwcmtv. 
Mafler  of  the  Rolls  that  the  plaintiiFs  clerk  in  court  might  at- 
tend the  defendant  in  tlie  prifon  of  B.  R.  faggefting  in  his 
petition,  that  he  could  not  otherwife  put  in  a  full  anfwer. 

But  this  being  only  two  days  before  the  caufe  was  to  come 
on,  in  order  to  take  the  bill  pro  confejfo^  and  after  two  infuffi- 
cicnt  anfwers,  the  Majier  of  the  Rolls  took  it  to  be  for  delay 
only,  and  refufed  the  petition ;  whereupon  the  defendant  put 
in  a  third  anfwer,  fetting  forth  that  he  could  not  anfwer  pofi- 
tively  as  to  thefe  feveral  letters,  having  had  no  opportunity  of 
feeing  them,  but  that  lie  did  believe  he  wrote  fuch  letters,  and 
^fo  anfwered  the  other  two  exceptions.  This  anfwer  was  put 
in  on  the  Saturday ^  and  the  caufe  came  on  the  Msnday  follow- 
ing, when  I  moved  tliat  the  defendant  might  have  farther 
time  to  anfwer. 

Becaufe,  i^.  The  practice  of  taking  a  bill  pro  confejfo  is  not 
of  long  (landing,  the  ancient  way  being,  to  put  the  plaintiflF  to 
makcproofof  thefubftanceof  thcbill,  tho*  the  defendant  had  [  SS8  1  • 
flood  out  to  the  laft  procefs,  a  fequeftration.  i  Vern.  224. 
Sir  James  Johtifon  verfus  Defminere.  In  i  Vern.  247.  Gibfon  v. 
Scev'mgton^  the  court  appeared  to  be  in  doubt,  whether  it 
(hould  grant  fuch  an  order ;  and  indeed  the  confequence  of  it  . 
was  extraordinary,  to  take  every  thing  pro  confejfo  which  the 
fruitfulfancy  of  acounfel  could  invent,  fuggeft,  or  put  into  a 
bill,  and  make  all  pafs  for  truth.  2dlj^  The  reafon  of  this 
order  mull  be,  that  the  defendant  appearing  and  refufing  to 
put  in  any  anfwer  at  all,  the  plaintiff  is  by  that  means  inca* 
pable  of  joining  iffue,  and  deprived  of  the  opportunity  of  exa* 
mining  any  witnefs ;  whereas  when  the  defendant  puts  in  an 
anfwer,  tho*  it  be  infuflicient,  yet  the  plaintiff  has  it  then  in 
his  power  to  reply,  and  prove  his  whole  bill,  confcquently  is 
not  without  remedy.  3^/)!,  There  can  be  no  precedent  pro- 
duced for  this  \  and  what  makes  the  prefent  cafe  Hill  the 
harder  is,  that  by  this  order,  not  only  what  had  not  been 
anfwered  would  be  taken  pro  confejfo^  but  even  fuch  part  as  was 
fufficiently  anfwered ;  and  it  feemed  very  ftrange,  when  the 
Mafler  faid  the  defendant  had  anfwered  all  the  bill,  except  fuch 
a  part  of  it,  and  the  plaintiff  acquiefced  under  fuch  report,  that 
the  court  fhould  now  be  defired  to  look  upon  that  as  confcffed, 
which  the  defendant  in  fad  upon  his  oath  had  well  and  fuffi-» 

C^  4  cieotly 
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HAWKTNtw.  cicntly  cicn'.ed  4/W;',  This  was  ftranger  yet,  when  all  th^ 
parts  of  the  bill  which  contained  any  charge  of  fraud  had 
been  denied,  and  only  fome  letters  not  anfwered  to,  which  the 
defendant  being  a  prifoner  could  not  fee  nor  have  accefs  to, 
though  the  fame  had  been  left  in  the  hands  of  the  phintifPt 
clerk  in  court. 

On  the  other  fide  it  was  faid,  that  this  order  for  taking  the 
hiWpro  confejfo  W2^s  qfual,  when  no  anfwer  was  put  in,  and  an 
[  S59  ]  infuiBcient  anf\rcr  being  as  no  anfwer,  the  order  was  there- 
fore regular ;  that  though  the  court  had  afterwards  indulged 
the  defendant  in  giving  him  farther  time,  yet  he  having  made 
an  ill  ufe  of  fuch  indulgence,  deferved  no  favour ;  and  it  was 
no  anfwer  to  fay,  that  by  an  infuflicient  anfwer  the  plaintiff  is 
put  into  a  condition  to  examine  his  witnefles,  and  prove  his 
whole  bill,  fmce  the  juflice  of  this  court  was  not  thereby  fatis- 
fied ;  for  the  plaintiff  was  intitled  to  have  adifcovcry  from  the 
defendant,  and  (it  might  be)  of  fuch  fafls  as  could  not  be 
otiierwife  proved  by  tlie  plaintiff  ^  therefore  it  was  juft  to  fay 
in  tliis,  as  well  as  in  other  refpeds,  that  an  infufBcient  anfwer 
was  no  anfwer.  That  farther,  this  method  of  equity  in 
taking  a  hill  pra  confeffo  was  confonant  to  the  rule  and  pradice 
of  courts  at  law,  where,  if  the  defendant  makes  default  by  «iii7 
(//V/V,  judgment  is  immediately  given  in  debt,  or  in  all  cafes, 
where  the  thing  demanded  is  certain  •,  but  where  the  matter 
fued  for  confills  in  damages,  a  judgment  interlocutory  is  given, 
after  which  a  writ  of  enquiry  goes  to  afcertain  the  damages, 
^id  then  follows  the  judgment  final. 

Whereupon,  altho'  no  precedent  was  cited  in  the  cafe,  the 
bill  v/as  in  part  read,  and  his  Honor  the  Majler  of  the  Rclis 
pronounced  his  final  di*c¥ee,  for  the  defendant  to  account  for 
the  rents  and  profits  received  by  him,  that  there  fliould  be  a 
perpetua!  injunftion,  and  a  reconveyance. 


W  Jv-y  »7So«         But  an  appeal  (/;)  being  brought  from  this  decree  before 

n  opinion, 
obferving 


King.  *""  **'   hold  Chancellor  A'///^,  his  Lordlhip  (i)  differed  in  opinion, 


(0  "  IlisLordfhip  is  of  opinirn  and  ^' coK^eJ/o  agalnft  the  faid  defendant 
**  cinih  dech^r^*,  that  the  matter  *.'f  the  "  crooJ^Lr  want  of  an  anfwer,  becaufe 
•*  faid  plaintiff's  bill  in  this  cafe  cannot,  "  it  appears  by  rhf  rcccrds  0/  this  court, 
**  and  therefore  is  not  to  be  decreed /to     *^  chat  the  Lid  defendant  haih^i  by  k^xt 

"of 
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obfcTving  that  though  in  this  cafe  there  was  an  order  for  a  fe- 
queftration  before  any  anfwer  put  in,  yet  thecourt  would  con- 
fidcr  how  matters  ftood  when  the  decree  to  take  the  bill  pro  coti' 
fejjo  was  made ;  it  was  fullicicnt  there  was  at  that  time  an 
anfwer  put  in,  and  that  it  was  an  anfvi'er,  plainly  appeared,  nay 
had  been  admitted  to  be  fo,  even  by  the  plaintiff  himfelf,  when 
be  fucd  out  nrocefs  for  a  better,  fince  it  could  not,  with  any 
propriety  of  fpeech,  be  called  a  better  anfwer y  unlefs  there  was 
fome  anfwer  put  in  before.  That  here  was  alfo  a  third  anfwer, 
which  muft  be  admitted  to  be  a  full  one,  becaufc  not  referred 
for  infufficiency.  Now  he  could  not  (he  faid)  reconcile  it  to 
reafon  or  common  fenfe,  that  a  defendant  (hould  be  faid  to 
confcfs  the  whole  bill  to  be  true,  when  it  appeared  by  the 
Mailer's  report,  (which  was  a  record  of  the  fame  court)  that 
he  had  anfwered  the  greateft  part  of  it,  and  when  the  plaintiflF 
himfelf  had  t^ken  the  firft  anfwer  to  be  an  anfwer  in  partj^.  by 
ferving  the  defendant  with  procefs  to  put  in  a  better. 

Wherefore  the  decree  at  the  Rolls  for  taking  the  bill  pro  con-» 
fejfo  was  rcverfed. 


SS9 


Hawktns  V* 

CtOOK. 


CsfieJ 


f  of  this  court,  ppt  in  an  anfwer  to  the 
*<  faid  plaintiff's  bill,  which  was  accept- 
'*  ed  as  an  anfwer  thefcto,  by  the  plain - 
*'  tiff's  putting  in  expeptioqs  to  the  faid 
'*  anfwer,  and  receiving  the  colls  of  fuch 
*^  infafficient  anfwer  and  caking  out  a 
^^fuhpaena  for  the  faid  defendant  to  put 
*'  in  a  better  anfwer,  and  the  faid  de- 
**  fendant  afterwards  put  in  two  other 
**  anfwers  to  the  faid  plaintiff's  bill,  and 
*^  although  the  two  firft  of  the  faid  an- 
•  fwerswcreinfufficicnt in  feveral points, 
^  yet  the  faid  defendant  Croolt^  hath 
*•  thereby  denied  feveral  material  parts 
f*  in  the  faid  plainiifPs  bill,  therefore 
'*  his  Lordfbip  conceived  that  the  faid 
"  defendant  Crwlt  cannot  in  this  cafe  be 
^  faid  either  to  put  in  no  anfwer  to  the 
^  (aid  bill,  or  be  prefumed  to  confefs 
**  the  faid  plaintiff's  bill,  for  that  infe- 
f*  vcral  material  paru  thereof  he  hath 


"  by  his  anfwer  denied  the  fame,  and 
/'  efpecially  as  his  laft  anfwer  is  un- 
**  excepted  to,  and  that  if  fuch  decree 
**  fro  ccnffffc  were  made,  it  would  not- 
*'  with  Handing  his  faid  anfwer  put  in 
<*  as  aforefaid,  bar  him  of  all  manner 
^'  of  defence  againfl  the  faid  plaintifPs 
"  bill  :  and  doth  therefore  order  that 
^  the  faid  decree  for  uking  the  faid 
**  plaintiff's  \yi\\  pro  cwifeffQ  be  difcharg- 
"  ed,  and  that  the  parties  be  at  liberty 
*^  to  proceed  in  this  caufe  on  the  faid 
"  bill  and  anfwers  according  to  the 
"  courfe  of  the  court."  Keg.  Lib. 
A.  1729.  fol.  459.  Sed  vidQ  Lord 
Hardw'uke^  obfervations  on,  and  objec- 
tions to,  this  cafe  in  Davis  v.  Davts, 
2  Atk.  21.  La^  Abergavenny  v.  Ladj 
Abergavenny 9  2  Eq.  Qa.  Ab.  179.* 
pLS- 
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Cafe  1 84/  Proud  verfus  Turner. 

Lofd  ClMnceUoff  '^ 

%  £a.  Ca.  Ab.  A   Father  had  fevcral  children,  and  in  his  lifewtimc  adrinced 

A  f*^ '  d  '  '^^*'  *"  P*"  °"^  ^^  thcrn^    The  child  tlius  advanced  in  part 

mncn  one  of  died  in  his   father's  life-time,  leaving  ifliie,  afterwards  the 

^t?l!i'?hl"  f^*^  ^^^  inteftate,  poficfed  of  a  confiderable  pcrfonal  cibtc, 

child  dies  leav-  the  ifTue  of  the  dead  child  muft  bring  into  hotchpot  what  their 

SI  fa^r  di«  father  received  in  part  of  advancement,  as  he,  if  living,  nmft 

iMeibtc  f  the  ijjiyc  done»  in  regard  the  iflue  ftandt  in  the  place  and  ftead  of 

iAie  of  the  dead  «  o  r 

diiid  claiming  the  fatthcT,  claims  under  him,  and  caimot  be  in  a  better  ccn^ 
1^.1i«u  bring  ^^^  than  their  father,  if  Kving,  would  have  been,  and  hail 
Mto  koccbpoc  dajmed  his  diftributive  (hare.  Admitted  by  Mr.  Solicitar 
Tbe/hud  itceif-    ^Ttf/ApT  of  cottnfel  for  the  children  of  the  deceafed  chSd. 

€4. 

f  561  3        Mary  Goodall  an  infant  &  af       Plaintiffs : 

Cafe  185.  ^  ' 

XardChtnceUof      Charlcs  HaHis  &  al*  Defendants. 

^iy  K*iot^  J-T^^^  G«wii//  yeoman  being  feifed  in  fee  of  a  real  eftatc 

One  of  the  of  36/.  per  annum^  and  poflcflfed  of  a  perfonal  eftatc  of 

SSMgirtrf**  450/*  by  will  dated  25th  J^/zw^iry  1723.  devifed  all  his  real 

abom  nine  year»  and  pcrfonal  eftate  to  his  daughter,  with  a  dcvife  over,  in  cafe 

60m  a  boarding  the  daughter  died  before  twenty-one  or  marriage,  and  made 

Mifridihirto  *^  defendant  Charles  Harris ^  Cowptr^  and  Treacle^  guardians 

bif  owA  foB,  to  his  faid  daughter,  defiring  them  to  take  care  of  the  infant 

late  5*thc*cott»t  ^^^  ^  ^^  eftate  during  her  minority ;  and  the  teftator  dying 

•rdered  the  %n  April  ll2C,  adminiftration  was  ijranted  to  the  iriurdiaQS 

guardian  to  pro-     ,      .         ,  '    ^.        .         -    ,       .        ,       **  ^ 

d«ee  the  girl  ia    during  the  mmonty  ox  the  daughter. 

^urr,  and  then 

coounittcd  her  to  the  other  guardian^  ordering  an  informatiun  to  be  brought  agat»ft  tbe  giurdiM 
irho  married  the  ward  to  her  difpiragemeoc  ^  but  held  thtk  to  be  no  cootempt,  the  ward  out  bciag 
maUi  the  immediate  care  of  the  courr. 

CoHvper^  one  of  the  guardians,  educated  the  daughter  under 
him  while  he  lived ;  but  he  dying  in  May  laft,  (he  was  placed 
at^  boarding  fchool  at  Salijhury  by  the  furviving  guardiansi 
and  afterwards  the  defendant  Harris,  one  of  the  guardians 
taking  tlie  infant  from  the  boarding  fchool,  married  her  (be- 
ing then  of  the  age  of  nine  years  and  three  months)  to  his  own 
fon  Francis  Harris^  who  had  no  cftate,  and  was  an  apprendcc 
'  to  a  peruke  •makcri* 

3  Lor<i 
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Lord  Chancellor  on  motion  ordered  Harris  the  guardian  to     Coodali.^ 
bring  into  court  this  infant  whom  he  had  married  to  his  fon, 
and  that  he,  hit  fon,  and  the  infant  ihould  attend,  who  ac- 
cordingly all  attending, 

Mr.  Vcrney  moved,  that  tho*  the  defendant  Harris  was  a  tef-  £  562  1 
tamentary  guardian,  yet  having  info  perfidious  a  manner  broken 
his  truft,  and  married  his  ward  to  his  own  fon  who  was  worth 
nothing,  the  Court  of  Chancery,  the  guardian  of  all  infants,  and 
which  had  a  fuperintendency  and  cognizance  of  all  trufts^ 
ought  to  comihit  this  perfidious  guardian,  and  not  fufller  the 
girl,  now  but  nine  years  and  three  months  old,  to  continue  to 
cohabit  with  her  hufband,  who  having  no  eftate  ought  not  to 
be  indulged  with  opportunities  of  inveigling  her,  and  prevent- 
ing her  from  difagreeing  to  the  marriage  when  (he  (hould 
come  to  the  age  of  twelve  years,  which  it  would  be  for  her 
itttereft  to  do  \  and  therefore  it  was  prayed,  that  the  court 
wvmld  commit  the  aiftody  to  any  other  perfon,  it  being 
doubted  whether  the  other  guardian,  who  was  in  Wihjhire^ 
would  take  her,  and  it  was  not  proper  to  intruft  this  guardian 
finy  longer  wi&  the  cuftody  of  the  infant. 

Lird  Ctanctlbr:  The  infant  girl  never  having  been  under 
the  care  of  the  court,  nor  committed  by  the  court  to  the 
cuftody  of  the  defendant  Harris^  I  do  not  think  this  {a)  an    ^^x  yidetnte. 
immediate  contempt  of  the  court-,  but  then  it  is  a  very  ill    L'^'^'i-l!*** 
thing  in  the  guardian  to  marry  this  child  to  his  own  fon,  and   shaftefl}urj. 
punifliable  by  an  information  *,  and  I  will  have  this  guardian 
bonnd  over  with  fureties  to  be  taken  by  the  Majler^  to  appear 
and  anfwer  to  an  information  to  be  exhibited  by  the  Attorney 
General  againft  him. 

As  to  the  chDd  let  her  be  delivered  over  by  this  knaviih 
guardian  to  the  other  guardian  Treacle^  but  he  being  at  prefent 
in  the  country,  the  child  fliall  be  placed  with  the  plaintiff^s 
ckrk  in  court,  to  be  by  him  delivered  to  TreacU^  who  (it is  to 
be  prefumed)  will  a£):,  as  he  has  not  yet  renounced  the  guar«i 
dianfhip ;  and  let  it  be  done  this  afternoon,  otherwifc  Harris 
the  guardian  to  Hand  committed  ( i}* 


(1)  Reg.  Lib.  A.  1729.  fol.  27. 
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Cafe  1 86, 

Lord  Chtncellor 
King. 
Mafter  of  the 
Rolls. 

%  £q.  Ca.  Ab. 
736.  pi.  a. 
Awicnefa  ex- 
amined at  a  for- 
mer trial  of  an 
UTxit  betwikt 
the  fame  par- 
ties, and  who 
baa  l>een  exa- 
rotned  in  the 
caufe^  in  cafe 
he  dies,  not 
only  hit  depo- 
fitions  may  be 
read,  but  what 
he  fwore  at  the 
former  trial  may 
be  givenin evi- 
dciice* 


[5^4] 


Coker  vcr/us  Farewell. 

ON  the  hearing  of  this  caufe,  the  Lord  Chancellor  dirtdcd 
an  iiTue  to  be  tried  at  the  then  next  aflizes  at  Dorcbtfa'^ 
whether  by  die  general  words  of  the  deed  in  qneftion,  the 
lands  in  quedion  were  intended  to  pafs ;  whereupon  at  Jthe 
trial,  and  which  was  by  a  fpecial  jury,  a  verdi£t  paficd  for  die 
plaintiff;  but  upon  a  motion  for  a  new  trial,  it  being  fent  by 
tlie  Lord  Chancellor  to  the  Judge  to  certify^  whether  this  was 
proper  to  be  tried  again,  Mr.  Juflice  Price  did  certify,  "  that 
«  evidence  was  given  on  both  (ides,  and  that  he  (hould  have 
^'  thought  this  cafe  proper  to  be  tried  again,  but  that  one  of 
*'  the  witnefTes  examined  for  the  plaintiff  was  fince  dead,  by 
**  means  whereof  tlie  plaintiff  might  fuffer  on  fuch  new  trial, 
'<  and  that  therefore  he  rather  inclined  a^ainft  any  new 
*<  trial." 

After  which  certificate,  there  was  another  motion  for  a  new 
trial ;  and  thcMaJler  of  the  Rolls  being  prefent  in  court,  and  his 
Lordfhip  defiring  his  thoughts  on  this  matter,  his  Honor  faid, 
the  only  objeclion  to  the  new  trial,  appeared  to  be  the  death 
of  the  witncfs,  and  though  it  had  been  faid,  that  the  weight  of 
a  living  witncfs  would  be  greater  tlian  depofitions,  yci  it  was 
his  opinion,  that  fince  this  witncfs  had  been  examined  in  the 
caufe,  and  was  dead,  the  depofitions  might  be  read  ;  alfo,  as 
the  teftimony  which  the  witnefs  had  given  at  the  former  trial» 
might  be  given  again  in  evidence  againft  the  fame  parties,  h^ 
fliould  rather  think,  that  the  other  fide  had  fuffered  by  tha 
death  of  the  witnefs,  fince  they  had  thereby  loft  the  advanfage 
of  crofs-examining.  And  the  court  ordered  a  new  trial  to  be 
had  at  the  bar  of  the  Common  Pleas,  where,  after  a  very  long 
evidence  on  both  fides,  the  jury  found  a  vcrdift  for  the  de- 
fendant, which  was  contrary  to  the  former  verdidl. 

And 
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And  now  a  trial  was  again  moSred  for ;  upon  which  it  being 
lent  back  lo  the  Judges  of  C  B.  to  know  whether  this  caulfc 
was  proper  to  be  tried  again,  the  ChUf  Jujlice  acquainted  the 
Lord  Chancellor^  tliat  there  had  been  very  ftrong  e\-idence  given 
on  each  fide,  infomuch  that  he  could  not  have  blamed  the 
verdift,  on  which  fide  foever  it  had  been  given,  and  that  he 
could  not  fay  this  verdift  was  againft  evidence. 

Afterwards  another  application  was  made  for  a  hew  trial, 
when  it  was  infilled,  that  this  matter  relating  to  an  inherit* 
ance,  it  would  be  very  hard  to  ha\'e  the  right  determined  by 
one  trial^  though  at  bar,  and  divers  cafes  were  cited,  where 
new  trials  were  granted  after  a  trial  at  {a)  bar  5  and  this   ^|^"u***** 
ought  the  rather  to  be  done  in  the  prefent  cafe,  where  there   Leightoo,  Tolii^ 
had  been  verdi£i  againft  verdift,  and  confequently  the  matter     ^^ 
feemed  to  be  left  at  large. 

But  the  Chancellor  and  the  Majler  of  the  Rolls  denied  a  new 
trial ;  faying,  otherwife  there  would  be  no  end  of  fuits  ;  that  a 
trial  at  bar,  where  more  time  might  be  allowed,  and  the  party  r  jj^  j 
Was  put  to  more  expence,  was  of  grttitet  weight  than  one  bjr 
nifi  prius  5  that  the  intent  of  the  court  in  fending  the  caufe  to 
be  tried  at  bar  was,  that  it  might  be  final ;  but  this  cafe  was  the 
ftronger,  as  the  iflue  to  be  tried  related  only  to  the  intention 
of  the  party,  and  not  any  legal  title,  which  queftion  might  have 
been  determined  at  the  hearing,  without  ever  fending  it  to  a 
trial ;  and  here  being  a  trial  at  bar,  this  might  juftly  claim  a 
preference  to  a  trial  by  nift  prius ^  and  was  fuflScient  to  fatisfy 
the  confcience  of  the  court  \  but  that  ftill,  if  the  party,  againft 
whom  the  decree  was,  thought  he  had  a  legal  title,  the  court 
did  not  debar  him  of  that  (i). 


(1)  Reg.  Lib.  A.  1729.  fol.  200.  by  the  nsime  of  Farewell  v.  C§ier., 


Chapman  &  al*,  verfus  Monfon  &  e  coiirra.     Cafe  187. 

Lord  Chincellor 

THE  plaintiffs  in  the  origin  J  bill  were  occupiers  of   ^^^°\c 
meadow  and  pafture  ground  within    the  parifhes  of    i  Eq.CauAk 
JBidrgh  and  Wintborp^  in  the  county  of  Lincoln^  but  did  not  in-   littg^b.Vi^. 

Barnard.  B.  8. 
•«9i.     Mofler  a66.  179.     A  modus,  that  every  •ccup'ier  of  land  wichin  the  pu'ifli  of  A.  living  out 
of  \Wi  pjriflj,  ihall  pay  a  penny  aii  *cre  for  all  pafture  laA4  withiothc  parifli,  but  if  he  livct  wittt*' 
loiluparifli,  to  pay  litfaci  ij)  kiod,  a  go^dmodiUi  * 

habk 
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CsAFMAii  V*  }ialHt  witliln  either  of  the  faid  pariflies,  and  chey  bvouglit  didf 
bill  on  behalf  of  themfelvet  and  others,  oecupiers  of  lands,  and 
who  did  not  inhabit  wlthui  either  of  tfaefe  pariflics^  to  cftaUith 
a  modus  for  tithes^ 

The  moduf,  as  laid,  was^  that  iti  the  two  pariflies  of  Bttr^ 
and  Winthrp^  the  Bifliop  of  Lincoln  for  the  time  being  was 
impropriator,  and  tl^e  defendant  Mr.  Monfon  kflee  for  three 
lives  under  the  Bifhop ;  the  pariihes  were  near  the  (ea,  and 
confided  chieilf  of  marfli-lands  \  and  the  modus^  as  to  the  pa« 
riih  of  Burgh  was^  diat  every  perfon  not  inhabiting  within 
the  pariihes  of  Burgh  and  WifUborp^^  occupying  any  meadcnr 
t  $66  ]  and  paftuie  land  within  the  parifli  of  Burgh,  had  time  out  of 
mind  paid  to  the  appropriator  of  the  parifh,  his  fanner  or  te- 
nant, on  every  Gooi'Fridaf^  of  as  foon  after  as  demanded,  die 
fum  of  4^/.  per  acre  every  year  as  a  moduSf  in  iatbfaiAion  for 
all  tithes,  and  fo  proportionably  for  every  greater  or  Icficr 
quantity. 

And  the  fame  cuftom  (mutatis  mutandis')  was  laid  for  tbe 
occupiers  of  meadow  and  pafture  lands  within  the  parifli  of 
Wintl^orp^  not  inhabiting  within  the  pariihes  of  Winthorp  ot 
Burgh f  that  they  ihould  be  privileged  from  paying  of  tithes  in 
kind,  paying  a  modud  of  4  d»  per  acre  for  every  acre  of  meadow 
or  pailure  within  the  faid  parilh  of  Winthorp^  and  ib  in  pro- 
portion for  any  greater  or  IclTer  quantity. 

The  defendant  Mr.  Monfon  demurred  to  the  bill,  for  that  it 
appeared  on  the  face  thereof,  that  tliis  was  an  unreafonable 
modus^  as  it  favoured  foreigners,  not  inhabitants  within  the 
parifli,  more  than  thofe  who  were  inhabitants,  and  bore  the 
chargeable  and  burthcnfome  oiBccs  of  the  pariih;  alfo,  becaufe 
the  modus  was  uncertain,  and  not  permanent,  and  in  one 
year  tithes  might  be  paid,  and  in  the  next  a  modus^  but  in  the 
third  year  tithts  in  kind  again,  for  which  were  cited  i  Lev. 
II 6.  and  i  Kei.  602.  Bawdry  v.  Bujhell,  where,  upon  a 
motion  for  a  prohibition,  the  whole  court  held  this  to  be  an 
unreafonable  modus  ;  and  particularly  in  Ket.  it  is  faid,  to  be 
an  invention  to  cheat  tlie  parfon. 

Lord  Chancellcr  took  time  till  the  next  day  to  look  into  the 
books,  and  then  declared  he  did  not  approve  of  the  reafoa 
given  in  Levinz,  that  the  inhabitants  ought  to  be  more  £sh 
Youred  in  the  modus  than  the  foreignersi  in  regard  the  inha- 
bitants 
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^tants  were  liable  to  the  repairs  and  veftmcnt^  of  the  church''^  C«  AtuAK  '^ 
whereas  by  the  refolution  in  Jeffery^  cafe,  5  Co.  66.  i.  a  fo- 
reigner occuping  lands  within  the  parifh,  though  hving  out  of 
the  pariib)  is  liable  to  the  repairs,  and  to  be  taxed  eiren  to  the 
ornaments  of  the  churcls  there  being  no  reafon,  but  that  as 
he  18  an  inhabitant  in  one  refpeA,  he  ihould  be  fo  in  all,  as  ta 
pajring  rates  and  taxes :  and  his  Lordfhip  called  this  a  fuddea 
opinion  upon  a  motion,  and  therefore  would  not  allow  the 
demurrer. 

Afterwards  in  KM.  term  1729,  this  ctufe  commg  on  to 
be  heard.  Lord  CJmmdlor  defired  to  be  afliQed  by  Mr,  JuiKce    Lord  ChtnceVw 
SUjnMf  and  MrJJuftice  Fortrfcm^  who  being  prefent,  and  the   ^tn«>>  Mr. 
Cttftom  being  declared  by  the  court  to  be  well  proved,   the    lfOI.p^  an4 
f>uly  queftion  was,  whether  the  modus  was  good  in  bw  ?  Foi tik:*v«- 

Againft  the  tnodm  it  was  infifted,  that  as  tithes  are  a  revenue 
trf  cwmmn  right  belonging  to  the  church,  fo  every  cuftom  de- 
cogating  from  this  common  right  ought  to  be  taken  ftriflly  ; 
that  according  to  this  cuftom,  if  an  inhabitant  of  the  parifli  of 
Burghf  occupying  lands  within  the  parifh,  (hould  leave  the 
parifli,  and  take  an  houfe,  or  even  a  lodging  in  any  neighbotir«> 
ing  partOi  except  ff^nthorp^  this  would  intitle  him  to  the  ad«> 
Vantage  of  the  tnodus ;  fo  that  an  inhabitant  by  his  own  volun* 
tary  zEt,  and  by  fo  flight  a  one,  as  going  (perhaps)  on  the 
other  fide  of  the  highway  or  hedge,  (which  poflibly  may  be  the 
boundary  of  the  parifli)  would  be  privileged  from  paying  tithes 
in  kind;  that  tho*  it  ihould  be  admitted,  a  modus  would  be  ^ 

good,  that  every  inhabitant,  or  occupier  of  lands  within  the 
parifli  (tho*  not  an  inhabitant)  ihould  pay  4^/.  an  acre  JFbr 
every  acre  of  pailure  or  meadow  land  within  the  pariih :  yet 
(as  in  the  principal  cafe)  for  a  modus  to  arife  on  fo  frivolous  an  [  568  J 
account  as  that  of  leaving  the  pariih,  and  taking  an  houfe  or 
lodging  in  the  next  pariih,  was  unreafonable,  juft  in  the  fame 
manner,  as  if  there  ihoukl  be  a  modus  or  cuftom,  that  if  any 
iniiabitant  left  tlie  town,  and  continued  to  occupy  lands  tliere^ 
he  ihould  be  i ntitled  to  the  benefit  of  a  modus^  purely  on  the 
coniideration  of  his  having  left  the  town,  which  furely  would 
not  be  good ;  for  the  confideration  to  intitle  a  pariihioner  to  ^ 
maJut,  mutt  be  fomething  which  was  (originally  at  leaft)  for 
tfae  benefit  of  the  paribn,  and  therefore  a  confideration  that 
cfacparifliioBer  was  to  repair  the  church,  would  not  be  good  ^ 

ftcus 
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CuArMAir  V.    Jfcus  if  the  modus  were  in  confideration  of  his  repairing  die 
chancel,  or  even  the  parfon's  pcwj  but  the  pariihioncrs  leaving 
the  parifli  would  be  fo  far  from  being  a  benefit  to  the  parfon, 
that  it  would  turn  much  to  his  difad vantage,  by  depriving  him 
of  the  perfonal  and  fmall  tithes  ;  that  every  modus  for  tithe, 
if  goody  muft  be  fuppofed  to  have  had  a  reafonable  commence- 
ment ;  but  what  reafonable  caufe  could  be  afligned  for  the 
dommeni:enient  df  this  modus^  which  fo  manifeftly  faTourecL 
mere  ftrangers  and  foreigners,   beyond  the  inhabitants  of  th^ 
place,  and  which  would  tempt  and  encourage  every  inhabitaa% 
to  defert  the  town^  for  the  fake  of  that  prevailing  motive,  hi^ 
own  intercft,  by  which  means  the  parifli  miglit  become  defo- 
late,  and  the  parfon  have  no  parifliioncrs  left  to  preach  tOi 
Again,  every  modtis  in  lieu  of  tithes  muft  be  fuppofed  to  hxn 
commenced  originally  by  tlie  agreement  and  confent  of  parfon, 
patron  and  ordinary ;  but  what  could  be  imagined  to  have  in- 
duced the  parfon  to  confent  and  agree  to  fuch  a  modusy  by 
which  he  might  be  deprived  of  all  his  garifhioners,  in  hopes  of 
getting  an  exemption  from  payment  of  tithes  ?   Alfo  every 
modm  which  conduced  to  fraud  was  an  ill  modus  ;  fee De^gt 
£  569  3       Parfons  Ccufjfellor  308.  cap.  16.  where  it   is  faid  the  lawfo 
much  abhors  fraud  in  this  refpeft,  as  to  allow  of  nothing  which 
may  introduce  it.     In  i  Leo.  99.     Slehbs  verfus  Gocdlack^  dw 
parfon  oiLetcome  In  Berks  libelled  in  the  fpiritual  court  againft 
the  defendant  for  tithes  of  corn  •,  the  defendant  fliewed  a 
cuftom  in  Let  come,  that  the  parfon,  as  a  modus  for  the  tithe  of 
corn,  fliould  have  the  tenth  land  fown  witli  com,  and  fliould 
begin  his  reckoning  at  the  land  which  was  next   the  churchi 
and  fo  the  next  year  at  the  next  land,  ^c.   and  infifted  on  thii 
cuftom  :  the  parfon  tliercupon  (hewed,  that  the  defendant  the 
farmer  by  fraud  and  covin,   every  year  fowed  the  tenth  land 
very  thin  with  corn,  and  never  dung'd  or  manured  it,  fo  that 
the  other  nine  lands,  each  brought  forth  every  year  thrice  at 
much  as  the  parfon's  land ;  wherefore  in  regard  the  defend- 
ant had  abufed  the  cuftom,  the  parfon  fucd  for  tithes  in  kind. 
The  farmer  at  firft  got  a  prohibition  on  account  of  the  cuftom, 
but  the   paxfon  afterwards  hnd  a  confultation,  PFray  Qiicf 
Juftice  faying  this  cuftom  was  againft  common  reafon.     Now 
if  this  were  fo,  tliat  a  modtis  conducing  to  fraud  was  ill,  how 
can  anv  modus  be  a  greater  inlet  to  frauds  or  more  produ^ive 

'9f 


De  Term.  S.  Hill.  1729.  569 

bf  It  than  this,  where  fome  of  the  parifliioners  would  be  con-  Chapma*i  v. 
tinually  leaving  the  parifli^  and  taking  lodgings  in  the  next,  to  ^ 
avoid  paying  tithes  iti  kind,  and  thofe  who  (laid  bchin'd,  would 
be  continually  impofing  on  the  parfon  by  thrcatning  to  leave 
the  parifh,  if  he  did  not  accept  of  half  his  dues  ?  befides,  every 
modus  in  lieu  of  tithes  ought  to  be  certain  and  permanent ;  in 
Salk.  656;  Archhijhop  ofTork  veirfus  Duke  of  Nnvcaftky  it  is 
faid  by  the  Judges  (tho'  in  other  matters  they  differed)  that  a 
9nddus  thud  be  an  annual  profit  both  certain  and  permanent  \ 
and  the  words  in  Dcg.  308.  arc,  **  that  every  modus  muft  have 
^*  continuance,  and  cannot  be  good  at  one  time,  and  fleep  at  [  J70  J 
*^  another. '  That  as  reafon  was  thus  againft  the  cuftom,  fo 
there  were  two  exprefs  authorities,  (v/z.)  i  Lev.  116.  and 
1  Keb.  602.  and  tho*  the  reafon  in  i  Levk  might  go  a  little  too 
far,  in  faying  the  cuftom  ought  rather  to  favour  th^  parifliioners 
than  foreigners,  by  reafon  that  the  parifliioners  were  at  the 
charge  of  repaiiring  the  church,  whereas  even  foreigners  were 
liable  to  be  taxed  for  that  piirpofe  if  they  occupied  lands  with- 
ill  the  parifli ;  yet  fo  far  it  niight  be  urged  in  favour  of  inha- 
bitants beyond  foteigrieirs,  that  they  were  liable  to  burden  fome 
ofEces,  as  chiircn-wardens  and  overfeers,  who  by  the  flat,  of 
43  El'tz.  z\6  direfted  to  be  chofen  yearly  out  of  the  principal 
Inhabitants ;  or  if  an  occupier  of  lands  only  was  an  inhabitant 
to  all  intents  and  purpofes,  then  there  would  be  no  ground  for 
the  cuftom  to  make  a  diftinftion  ;  that  the  cuftom  faying,  any 
perfon  occupying  lands,  and  not  an  inhabitant,  fliould  be  in- 
titled  to  the  benefit  of  the  modusy  was  uncertain,  as  it  did  not 
fay  for  how  long  time  fuch  petfon  (hould  not  have  inhabited 
within  the  parifli,  whethet  for  a  week  or  a  month,  Ufc.  Alfo 
as  every  perfon  occupying  lands,  who  was  not  an  inhabitant, 
ought  to  pay  /\d.  an  acre,  and  fo  in  proportion  for  anylefler 
quantity;  this  (it  was  obfervcd)  was  one  farthing  for  every 
fixteenth  part  of  an  acre  ;  but  if  it  fliould  be  biit  a  feventcenth 

part,  then  it  would  amount  to  a  cuftom  in  non  decimando, 
/ 

Attorney  General  contra  i  As  this  modus  has  been  aninter- 

hipted  time  out  of  mind,  fo  there  may^liavc  been  a  purchafer 

of  part  of  this  land,  who  has  paid  the  "U^arct  for  it,  from  a  de- 

pendance  upon  the  modus^  and  confeqUently,  by  fetting  afidd 

the  modus^  the  purchafer  would  be  injured.  There  is  no  necef- 

fity  that  the  modus  (hould  be  permanent  j  in  Gm^.  194.  Brov;n*i 

Vot.n.  Hh  C^ci 
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^M^'**^^  ^'    ^^^^^  ^  ^^^  ^^^  *  modus  declmandi  for  hay  in  Blackacre^  he  fow- 
cd  the  faid  acre  fcven  years  together  withcorn,yct  this  was  held 
not  to  deftroy  the  modus^  but  that  the  fame  (hould  continuct 
when  the  acre  was  made  into  hay  \  alfo  it  is  there  faid,  that  if 
the  vicar  be  endowed  of  tithes  of  hay,  the  fame  clofe,  when 
kept  as  meadow  and  mowed,  (hall  pay  tithes  to  the  vicar^ 
and  when  fown   with  com,  (hall  pay  tithes   of  com  to  the 
parfon ;  by  which  cafe  it  appears  not  to  be  necefTary,  that  the 
fame  land  (hould  always  pay  a  modus^  but  may  fometimes  pa/ 
tithes  in  kind,  and  fometimes  a  modusy  and  yet  the  modus  ful. 
fift.     With  regard  to  the  fraud  objcfted  as  incident  to  tk 
modus  in  the  principal  cafe,  that  which  every  tiling  is  liable  to, 
cannot  be  a  good  objeftion  againft  any  particular  thing  j  for 
this  fraud  may  be  fuggefted  in  all  modu/s ;  particularly  in  tk 
cafe  in  Godbolt^  the  land -owner  might  fay  to  the  parfon,  if  you 
will  compound  with  me  for  tithes,  I  will  fow  the  land,  clfc  I 
will  mow  it  and  ufe  it  for  meadow,  and  then  you  (the  parfon] 
will  not  have  the  tithes,  but  the  vicar.     In  the  cafe  of  Cdi^ 
ford  verfus  Peafty  Cro*  jE//z.  136.  acuftom  was,  that  timeout 
of  mind  every  inhabitant  of  SaU^  who  occupied  pafture  lands 
in  DiiUy  paid  tithes  for  thefe  pafture  lands  to  the  vicar  of  &i/f^ 
and  that  the  vicar  paid  zd.  for  every  acre   to  the  parfon  of 
Dale  ;  the  court  held  this  a  good  cuftom,  though  it  depended 
on  the  uncertainty  of  an  inhabitancy,  and  that  the  vicar  of 
5i///s  paying  zd.  per  acre  to  the  parfon  of  the  other  pariflifot 
this  pafture,  was  tlie  fame*  thing  as  if  this  compofition  were 
paid  by  the  occupier  of  the  land  itfelf,  being  equally  benefici^ 
to  the  parfon-     Then  as  to  the  commencemeift  of  this  modus^ 
the  fame  may  have  been  a  reafonable  one,  fince  tliis  parifti  of 
Burghy  having  a  great  traft  of  land,  it  might  be  for  the  good 
of  the  land  and  of  tlie  parfon  to  encourage  foteigncrs  to  come, 
[  572  ]      take  and  manure  this  land,  by  exempting  them  from  paying  of 
tithes  in  kind,  but    ftill  they  were  to  pay  4  J.  per  acre  to  the 
parfon,  which  was  for  the  parfon's  benefit,  as  it  might  be  fup* 
pofed,  that  otherwife  the  land  would  have  laid  wafte,  uncul* 
vated,  and  yield  no  profit,  confequently  no  tithes  at  all. 

Erery  modaf  The  Lord  Chancellor  and  the  two  Judges  held  this  a  good 

orelCe  it  \%  void^    modus  \  tliey  admitted,  tliat  every  modus  muft  be  certain,  and  if 

and  no  length 

of  time  will  make  it  good.    Thus  t  modus  to  pay  a  penny  per  aonum  or  thereabouts  for  every  tcn^ 

Toid.   Modoi  CO  pay  is  d.  per  acre  for  every  acic  of  up-land,  tad  6  d.  for  every  acre  of  mailh  hod^ 

good* 

3  it 
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was  uncertain, no  length  of  time  would  make  it  good;  and  as  ^w^'**^^  ^' 
'  a  TTiodus  being  void  for  uncertainty,  Mr.  Juftice-K?r/^^  cited 
R^o/.Abr.  265.  where  a  prefcription  to  pay  a  penny  orthere^ 
w/Ar  for  every  acre  of  arable  land,  was  held  void  for  the  uncer- 
inty ;  but  he  alfo  cited  a  cafe  (i)  in  the  Exchequer  in  1726. 
here  there  was  a  modus  to  pay  1 2  ^.  an  acre  for  up-land  and 
^-  for  marfti-land,  and  held  good.  But  they  all  thought  the 
^^j  in  theprefent  cafe  certain,  4//.  per  acre  for  every  acre 

pafture  and  meadow  ground  occupied  by  thofc  that  were 
't  inhabitants  within  the  parifh  ;  in  which  cafe  the  parfon 
^  no  reafon  to  objeft  that  the  modus  was  not  more  extenfive, 
^^  it  did  not  extend  to  all  the  land  in  the  parifli,  whether 
^Mpied  by  inhabitants,  or  by  fuch  as  were  not.  inhabitants  ; 
^  tliat  had  been  more  to  the  prejudice  of  the  parfon,  who, 

tie  prefent  cafe,  had  tithes  in  kind  of  the  inhabitants  for 
^iT  land ;  and  as  the  modus  for  paying  /^d.per  acre  for  all  the 
^d  in  the  parifti,  (whether  occupied  by  the  inhabitants  or 
ot)  Had  been  good,  a  fortiori  this  was  good,   becaufe  more 
^^eficial  to  the  parfon.     That  this  modus  was  certain,  be-  a  modui  need 
caufe  the  parfon  was  always  fure  of  having  either  his  4  d.  per  "•'  ^  ^^  '^^ 
Icre ,  or  what  was  better,  his  tithes  in  kind  ;   but  by  the  cafe  while  the  reiu 
rircd  from  Godto/t,  it  appeared  not  to  be  neceflary,  that  the  heW*the  Un'di 
nodus  (hould  every  year  take  place ;  and  here,  whenever  it  |"  ^^"  ***'° 
bould  happen  tliat  the  pafture or  meadow  land  were  occupied       f  '573  ] 
ly  foreigners,  then  the  modus  would  certainly  arife  5  and  the 
ame  uncertainty  might  be  objefted  to  the  cuftom,  which  faid, 
hat  while  the  religious  orders,  or  houfes,  held  the  land  in  their 
vm  bands^  they  fliould  pay  no  tithes,  which  notwithftanding 
las  been  always  adjudged  a  good  cuftom ;  the  like  anfwer  might 
«  given  to  the  objeftion  to  that  part  of  the  cuftom,  whsre 
he  occupier  of  this  land  was  not  to  be  an  inhabitant  either  of 
lurgh  or  Winthorp  5  for  if  he  were  an  inhabitant  of  either  of 
hofe  two  parifhes,  he  was  to  pay  tithes  in  kind,  which  was 
till  in  favour  of  the  parfon.     The  court  admitted  that  every  JJ^^^e^^'Jidut 
todus  mttft  be  fuppofed  to  have  had  a  reafonable  commence*  li^d  a  reafon^bic 
acnt  5  but  as  to  the  neceffity  of  (hewing  nonu  that  tlie  modus  foITu  m'^g'ht  u'* 

firft  be  fo,  and 
not  now  capable  of  being  (hewn  at  this  great  diftancc  of  time. 

(x)  Bati  y.  Hodgesy  Bunb.  125. 

Hh  2  is 
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Ch AFM AN  9.  IS  reafonable,  that  feemcd  not  to  be  fo  clear ;  for  thcfc  modu/s 
have  been  from  time  immemorial,  none  can  know  but  A^ 
there  were  fuch  circumftances  in  thofe  ancient  times,  as  might 
have  made  fuch  a  compofition  reafonable,  tho*  at  prefent  ttey 
may  not  be  difcoverable  ;  that  it  was  enough  to  fatisfy  us  ^ 

fh"***  tr*fon!^*a-    ^^^^  ^*"^^  ^^  ^^^^*  ''^^^  ^'^^  paifon,  patTon  and  orduiaty,  befoi^ 

tron  and  ordi-      the  rcftriclive  flatutcs,  might  bind  the  rerenucs  of  the  parfoi^ 

firft^inakcthit      ^^^  ^^^^  ^^^  ^^^^^  modins  muft  have  had  their  commentemoit 

•f reemcni  and      iiom  an  inftrUment  figned  by  the  parfon,  patron  and  ordinaijj 

cceding  parfoni,    but  there  could  be  no  colour  to  fay,  that  becaufe  fuch  iiAm 

uV^ZuzoT  n^ent  in  fo  great  a  length  of  time  had  been  loft,  therefore  the 

the  agnremenc      modtis  fhould  be  loft  alfo  \  indeed  fo  far  the  law  went  in  fiirottf 

modus' will  be     of  the  church,  as  that  if  the  inftrument  which  the  parfoiii 

•^^'  patron  and  ordinary,  had  given  to  a  laytnan,  owner  of  fuA  a 

farm,  to  difcharge  the  farm  of  all  tithes,  (though  this  would 

be  good  while  the  inftrument  could  be  fhexl^n)  ftiould  be  onc^ 

[  574  ]        '^^»  ^'^*^  being  a  privilege  in  tion  decimandof  the  prKrilbge  ti^onld 

be  loft  by  the  lofs  of  the  deed ;  but  that  in  the  prefent  cafp| 

there  was  no  ground  to  infift  on  the  cuftom's  being  unreafon- 

able  ;   for  tlic  tithes  are  the  reward  for  the  trouble  and  cari 

\i*hich  the  parfon  takes  of  the  fouls  of  his  parifliioners,  in 

which  cafe  the  labourer  ts  worthy  of  his  hire  ;    but  then,  as  Ac 

parfon  is  not  bound  to  go  out  of  his  parifh  to  vifit  thofe  who 

only  occupy  land  within  the  parifh,  fo  it  is  but  reafonable,  that 

they  who  have  not  the  benefit  of  the  parfon*s  care,  (houU 

anfwer  the  Icfs  duty  to  him,  arid  tiiay  well  be  excufcd  for  i 

niodus  of  4  d.  an  acre,  which  the  parfon  cannot  fay  is  toolittle, 

efpeciaily  in  this  cafe,  when  part  of  his  proof  is,  that  a  whdc 

acre  was  let  for  12  J.  or  8  J.  an  acre  in  the  times  of  Ed^nari 

the  Firft  and  Second,  a  reafon  for  avoiding  this  modusy  as  being 

originally  too  much.     As  to  the  cafe  in  Levift-z^   that  was 

obferved  to  l>e  a  fudden  opinion  of  the  Judges,   upon  a  motion 

only,  and  when  (perhaps)  only  the  counfel  that  made  the 

motion  was  heard,  and  none  of  die  other  fulc  ;  neither  is  the 

cafe  mentioned  in  the  other  cotemporary  reports  •,  as  Rnym:ndi 

SUIcrfitiy  isfc,     Aifo  Mr.  Juftlce  Rtyiolds  alking,  with  reg.irJ 

to  the  parifli  called  Skegnepy  (concerning  the  tithes  and  mchs 

whereof  this  motion  was  made  in  Lev.)  how  the  prafticc 

had  been,  and  whether  tithes  in   kind  or  a  modus  had  been 

f:nce  paid  ?  it  was  anf\v'ered,that  notwithftanding  that  opinion, 

tliis  very  modus  had  been  obferved,  and  tithes  in  kind  not  paid, 

whiih 
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which  (hewed,  that  no  regard  was  had  to  the  opinion,   and    Chapman  v. 

th^t  the  parfon  was  not  advifcd  to  rely  upon  it.     Laftly,    the 

Chancellor  and  Judges  laid  great  weight  on  four  precedents  in 

the  Exchequer,  cited  by  the  counfel  for  the  parifhioners,  where 

that  court  refolved  fuch  a  cuftom  and  modt4s  to  be  good,  and 

in  feme  of  thefe  cafes  condemned  the  parfon  in  cofts,  for  con- 

telling  the  modus j  particularly  Brown* s  Entries  194.  199.  was 

cited,  where  the  pleadiiigs  of  one  of  thofe  cafes  are  to  be  found^ 

with  a  prohibition  granted  thereupon. 

Wherefore  the  whole  court  agreeing  the  modus  to  be  good, 
time  was  given  to  the  Bifhop  till  -the  next  day  to  give  his 
anfwer,  whether  he  would  try  the  cuftom ;  which  the  Bifliop 
declining. 

Lord  Chancellor,  Eftablifli  the  modus^  and  difmifs  Mr.  Mofh' 
/cn*s  crofs-bill  for  tithes  iu  kind,  without  cofts,  in  cafe  he  fub- 
mit  to  the  modus  ( i ) . 


(i)  It  is  fufiicient  in  all  thefe  cafes,  reafonahle  intent.  Eardcafile\,  Smlth/ony 
if  the  recotnpence  to  the  parfon  in  lieu  3  Atk.  245.  Bennet  v.  Peart^  in  Ex. 
of  tithes   be  certain  to  a  ccmmott  arid    chequer.  Juij  17,  1786. 


■nh5 
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Cafe  i88.      Middleton  Walker,  PlaintijBFj 

Ifrael  WooUafton,  Defendant. 

ft  Stri.  917.        nr^  HIS  was  a  judgment  given  in  the  Common  Hcas, 

Ba'rotrd  B**R        "^    whcrcin  the  now  defendant  was  plaintiff,  in  an  a/fum^ 

433*  on  a  promiflbry  note  brought  by  tlie  then  plaintiff  U^o^Hafton^ 

tor  pendente  lite   ^^  adminiftratOT  de  bonis  NathanaeP  Clerh^  non  aifmrnftrai  by 

touching  •  will,    Frances  his  late  wife  and  executrix,  ^rjvif;?/^  liu  in  the  Spiritual 

•aions  for  re-      Court  touching  the  will  of  the  faid  Frances^   in  which  fuil  in 

5^1  to^di^  dl!!      *^  Spiritual  Court  Woollajlon  tlie  executor  named  in  the  will 

ctafed,  of  Frances  was  plaintiff,   againft  the  nephews  and  nieces  of 

Frances  Clerk  :  the  plaintiff  in  the  court  below  recovered  judg** 

ment  and  52/.  damages,  upon  which  the  defendant  below 

(WalJter)  bringing  a  writ  of  error,  and  alligning  the  general 

errors  : 

The  qucftion  was,  whether  an  admlniftrator  pendente  Fae^ 
where  the  fuit  in  the  Spiritual  Court  is  touching  the  executor- 
fhip,  may  maintain  an  a£lion  for  recovering  tlie  debts  due  to 
the  deccafed? 

r  -«,y   1  And  to  fhew  that  he  might,  I  argued  as  follows: 

ly?,  What  I  fhall  infift  upon  will  be  the  rcafon  of  the  thing. 

2<//y,  I  fliall  mention  fuch  authorities  as  are  in  my  favour. 

3^//)',  The  great  inconveniences  that  would  enfue  if  the  law 
were  againft  me  in  this  point.     And, 

In  the  laft  place  fhall  endeavour  to  give  an  anfwer  to  tbofe 
cafes  which  have  been  cited  on  the  other  fide. 

FIr/fi  I  prefume  it  will  be  admitted,  that  though  a  man 
makes  a  will,  and  appomts  an  executor,  yet  if  tlic  executor 

be 


De  Term.  S.  Trin.  1731.  577 

Waikir  v. 

WoOLLAtTOM. 


|>e  under  any  incapacity  or  difability  of  afting  as  fuch,  he  is,    Waiki*  v. 


during  his  incapacity,  in  many  refpeAs  as  no  executor,  and 
therefore  for  that  time  it  is  confidered  as  an  inteftacy.     For 
this  reafon  the  ordinary  may  in  thefe  cafes,  during  the  in- 
capacity or  difability,  grant  a  temporary  adminiftration,  and 
fuch  temporary  adminiftrator  may  fue  and  bring  a£lions,aswell 
as  any  other  adminiilrator  to  whom  a  complete  adminiftration 
is  granted.     I  (hall  inftance  in  the  common  cafe,  where  an 
irifant  (under  the  age  of  feventeen  years)  is  made  executor; 
here,  in  regard  the  infant,  by  reafon  of  the  tendemefs  of  his 
years,  is  for  that  time  incapable  of  a£ting  as  executor,  the 
ordinary  may  grant  a  temporary  adminiftration  to  another  du* 
Ting  the  minority  of  the  infant  (until  his  age  of  feventeen)  and 
fuch  temporary  adminiftrator  may  fue  and  bring  a£lions.  With- 
in, the  fame  reafon  is  the  cafe,  whereupon  the  deathof  a  man 
there  is  a  litigation  in  the  Spiritual  Court  touching  the  execu* 
ttrflxip  to  the  deceafcd  ;  fince  during  this  conteft  none  can  a£l 
as  executor ;  and  therefore  the  ordinary  may  grant  admini- 
ftration to  another,  pending  this  fuit,  which  adminiftrator  may      [  57*  J 
fue,  it  being  part  of  his  office  to  recover  and  get  in  the  debts 
of  the  deceafed. 

I  admit  formerly  there  have  been  opinions  (particularly  ill 

Onven  35.)   that  an   adminiftrator  dutante  m'lnore  atate  could 

pot  fue,  lord  Dyer  having  held  that  fuch  an  adminiftrator 

was  but  as  a  fervant  or  bailiff.     But  I  take  the  law,  by  very 

many  cafes,  and  by  a  conftant  courfe  of  experience  to  be 

now  fettled,  that  an  adminiftrator  during  the  minority  of  an 

executor,  though  granted  in  the  moft  reftriftive  manner,  only 

(id  ufum  f^  commodum  infantis^  may  however  maintain  an  ac-» 

tion   for  a  debt   due  to  the  deceafed ;  this  is  admitted  in 

5  Rep.  29.     Pigofs  cafe,   fo  as  the  adminiftrator  makes  a 

proper  averment  that  the  executor  is  under  feventeen  •,  and  fd 

is  Hoh.  251.     Carver  verfus  Hajlerig  5   and  indeed  fuch  fuits 

;ire  really  ad  ufum  £sf  commodum  of  the  infant  executor,  as  they 

are  brought  in   order  to   recover  debts  due  to  the   eftate, 

Thefe  authorities  warranting  an  adminiftrator  during  minori-» 

ty,  l^c.   to  fue,   are  carried  much  farther,   i  Rolh  Abr.  888, 

Jf^righ^s  cafe,  and  2  BrownL  83.  where  it  is  adjudged,  that 

if  9n  adminiftrator  during  minority,  i^c^  brings  an  adion, 

H  h  4  iregovexsi 
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Wal«i»  «r.  recovers  judgment,  and  before  execution  the  minor  ciccutoi 
attains  feventeen,  he  is  fo  far  privy  to  this  judgment,  thatbj 
a  i^tQxzX  fclre  facias  he  (the  executor)  may  fue  executioQ 
thereon.  If  then  an  adminiftrator  durante  minor e  atatey  ifc. 
ad  ufum  isf  ccmmdum  infantisy  who  in  fome  books  is  fald 
to  be  as  a  builifF  or  a  fervant  to  the  infant  executes,  and 
(«)  Vide^$l^io.  jj^  another  book  is  called  his  {a)  curat^y  may  maintain  an 
0  aftion  for  a  debt  due  to  the  deceafed ;  why  fhouid  not  an 

adminiftrator  jft^/M/<f«/^  litCy  (tlio*  touching  the  executorfliip)  be 
allowed  to  maintain  an  adion  alfo,  (ince  both  are  but  tempo- 
r  579  ]      rary  adminiftrators  ?  one  determining  on  the  infant's  coming 
to  feventeen,  and  the  other  with  the  end  of  the  fuit  in  th< 
Spiritual  Court :   why  (hould  not  thefe  temporary  adminiftn- 
tions  equally  impower  each  adminiftrator  to  fue  ?  or  rather, 
do  not  all  the  authorities  warranting  an  adminiftrator  during 
minority,  l^c.  to  fue,  prove  ftrong  for  us  in  the  prefent  cafe  ? 
I  own,'  it  has  been  a  queftion,  whether  tlie  ordinary  could  grant 
adminiftration  durante  ahfentia  of  the  next  of  kin  beyond  the 
feas,     I   Lutiv.  342.  and  4  Mod.  14.     Qare  verfus  Hodge. 
And  I  find   in  a  manufcript  report  which  I  have,  that  ^c 
late  Chief  Juftice  Pratty  of  counfel  in  that  caufe,   objeScd  it 
was  a  void  adminidraiion,  as  it  might  end  foon'after  granted, 
and   yet  neither  the   adminiftrator  himfelf,   nor  any  of  the 
debtors  to  the  eft  ate  of  the  deceafed  know  when  it  ended  \ 
bccaufe  the  next  of  kin  might  return  from  beyond  fea,  and 
the  adminiftrator,  or  the  debtors  of  the  deceafed,  know  no- 
thing of  it-,  that  by  this  means  the  debtors  of  the  deceafed 
M'ould  be  drawn  in  to  make   payments  to  the  adminiftrator, 
after  the  next  of  kin's  return,  confcquently  after  the  admini- 
ftration was  determined,  and  that  fuch   an  adminiftrator  du^- 
rante  ahfi-?jfldj  ^c\   might  be  difcouraged  from  bringing  any 
a<£lions  againft  the  debtors  of  the  deceafed,  forafmuch  as  fuch 
a£lion  muft  abate  by  the  return  of  the  next  of  kin  from  be- 
yond fea  before  the  judgment,  and  the  adminiftrator  lofe  his 
colls.     But    notwithftanding   thefe  objedions  (which  were 
really  made,  though  not  reported  in  tlie  books)  the  court  ad- 
judged fuch  an  adminiftration  granted  durante  abfentid,  6ft'. 
to  be  good  ;  and  the  very  reafon  given,  a^  reported  in  L^tw. 
is,  "  to  prevent  the  grand  inconvenience  that  would  enfuc, 
"  if  the  debts  of  the  deceafed  could  not  be  recovered  during 
**  the  abfencc  of  the  executor  beyond  fea."  The  court  farther 

faid, 
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faid,  that  if  any  of  the  debtors  of  the  deceafcd  paid  his  debt  Walk*!  v. 
to  fuch  an  adminiftrator  durante  ahJcnilA,  ^ffr.  though  it  ^<»''«'A*'^«>«« 
ueas  after  the  return  of  the  executor  ;  yet  if  the  debtor  who 
paid  the  money  had  no  notice  of  fuch-  return,  it  would  be  a 
a  good  payment.  Now  this  cafe  proves,  not  only  that  an 
^dminiftration  durante  ahfentidy  i^c.  is  good,  but  that  the  chief 
feafon  inducing  the  court  to  be  of  that  opinion  was,  that 
by  the  adminiftrator's  being  enabled  to  get  in  the  debts  due 
to  the  deceafcd,  the  grand  inconvenience  which  otherwife 
might  happen,  would  be  prevented  ;  and  if  an  adminiftrator 
durante  ab/entia,  l^c.  may  fue,  within  the  fame  reafon  ought 
an  adminiftrator  pendente  lite.  The  cafe  in  i  Salk.  42. 
Slaughter  verfus  Mayy  not  only  proves  tliat  an  adminiftrator 
durante  ahfentia  may  bring  an  aftion,  but  alfo  is  an  exprefs 
authority  in  this  very  point,  that  an  adminiftrator /^/i^i?////  lite 
touching  the  executorlhip  may,  if  he  makes  a  proper  aver- 
ment. The  cafe  was^  H.  being  an  adminiftrator  durante 
abfentid  of  J.  S.  an  executor,  brought  an  aftion  pf  debt  on  a 
bond,  but  did  not  aver  that  J.  S.  the  executor  was  then 
abfent,  or  where  he  was ;  upon  which  the  court  faid,  it  was 
but  reafonable  the  ordinary  ftiould  have  power  to  grant  ad- 
ixiiniftration  during  abfence,  as  well  as  during  minority,  or 
pendente  lite^  and  that  fuch  adminiftrator  is  accountable  to  the  « 

executor,  whofe  abfence  muft  be  intended. an  abfence  beyond 
ffz\  but  the  plaintiff  ought  to  aver  him  to  b^  abfent.  Now 
in  this  cafe  it  appears  that  the  court  put  thefe  three  temporary 
adminiftrators  upon  the  fame  footing ;  and  I  believe  in  all 
books,  where  named,  they  are  confidered  as  on  the  level,  and 
if  fo,  no  reafon  can  be  given  why  an  adminiftrator /^w^r///^ 
life  touching  an  executorlhip  ftiould  not  bring  an  a£lion,  as 
well  as  an  adminiftrator  during  minority,  or  during  abfence; 
nay,  the  allowing  the  adminiftrator  durante  abfentid  to  bring 
an  aftion  is  a  ftronger  cafe  than  the  prefent ;  bccaufe  there 
the  adminiftration  may  determine,  and  yet  neither  the  plam-  f  rgi  1 
tift  the  adminiftrator,  nor  the  defendant  the  debtor,  know 
any  thing  of,  nor  have  any  poflibility  to  difcover  it ;  alfo  in 
that  cafe  there  is  all  the  time  a  good  executor  capable  of  aft- 
ing,  who  may  prove  the  will  by  commiflion,  or  fue  by  letter 
of  attorney ;  whereas  the  end  of  a  fuit  during  the  pendency 
whereof  adminiftration  is  to  continue,  may  be  feen  by  any 
one  at  any  time  reforting  to  the  proceedings  in  the  court 

where 
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where   the  litigation  touching  the  executorship  depended; 
therefore  all  thefc  authorities  which  warrant  aclionstobc 
brought  by  an  adminiftrator  during  the  abfence  of  an  execu- 
tor, are  juft  fo  many  authorities  for  me ;    and  the  cafe  of 
Slaughter  verfus  Alay  mentioning  that  of  an  adroiniftrator  ptfh 
dente  lite  touching  an  executor,  is  an  authority  in  the  very 
point.   In  GibfoH^s  Qodex  Juris  Eccleftafli^i  Anglicani  {pagtyi\\ 
thefe  three  temporary  adminiftrations  are  taken  notice  of,  and 
put  upon  the  fame  footing  ;  beGdes  which,  is  added,  ^^  that 
•*  tho*  there  be  no  fuit  or  oontrdvcrfy  depending  touching  the 
**  executorfhip,  and  tho*  there  be  an  executor,  yet  if  he  does 
**  not  come  in,  the  ordinary  may  grant  a  temporary  admini« 
^*  ftration  until  the  executor  comes  in  and  proves  the  will.** 
Alfo  it  is  held,  that  if  ^  ei^egutor  afterwards  becomes  luna" 
tic,  and  thereby  difabled  from  a£ting,  there,  for  neccflity'i 
fake,  the  ordinary  may  grant  a  temporary  adminiflration  widi 
the  will  annexed ;   this  I  remember  was  faid  by  Holt  Chief 
Juftice,   in  the  cafe  of  Hills  verfus  MilLs^  reported  (hort  in 
I  Salk.  36.  but  that  otherwife  it  was  if  an  executor  became  a 
bankrupt,  becaufe  there  being  no  difability  in  fuch  cafe,  nq 
temporary  adminiftration  could  be  granted :  but  of  very  little 
ufe  would  all  thcfe  temporary  adminiftrations  be,  if  by  virtue 
of  them  the  debts  of  tlie  4eceafed  could  not  be  recovered. 

[  582  ]  It  is  objefled,  that  no  adminiftrator  before  the  ftatute  of 

31  Edward  3.  cap.  1 1,  could  bring  an  aclion,  and  that  the 
ftatute  impowering  an  adminiftrator  to  fue,  does  not  extend 
to  one  pendente  lite. 

Refp.  All  thefe  temporary  adminiftrators  are  equally  out  of 
tlie  ftatute,  and  in  fuch  adminiftrations  the  ordinary  is  not 
bound  to  grant  them  to  the  next  of  kin,  as  was  held  Hob.  250, 
Bryers  verfus  Goddardy  and  i  Fent.  219.  Thomas  verfus  Butler\ 
but  if  an  adminiftrator  during  the  minority  or  abfence  of  an 
executor  may  fue,  tho'  out  of  the  ftatute,  why  may  not  an 
adminiftrator  pendente  lite  fue  alfo  ?  I  take  all  thefe  temporary 
adminiftrators  to  be  within  the  reafon  and  equity  of  the  ftatute 
of  Edw.  3.  as  they  are  deputed  by  the  ordinary ^  which  are  the 
very  words  ;  and  fince  in  all  thofe  cafes  the  deceafed  dies  for 
the  time,  and  to  fome  purpofes,  inteftate,  there  is  then  na 
perfon  to  aft  as  executor. 

Now 
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Now  I  will  confider  the  very  great  and  manifcft  inconve-   ^^*''^**  ^' 

TVOOLLAftTOII 

lences  which  wQuld  enfue,  if  an  adminiftrator  pendente  Ihe^ 
ouching  an  executorfliip  could  not  bring  adions  to  recover 
iie  debts  of  the  deceafcd* 

Suppofe  thefc  fconfifted  only,   or  chiefly,   in  out-ftanding 
debts,  owing  on  hazardous  fecurities,  or  from  pcrfons  in 
doubtful  circumftances,  in  apparent  danger  of  being  loft,  if 
not  fued  for  in  time ;   would  it  not  be  an  irreparable  lofs  to 
the  eftate,  and  to  the  creditors  of  the  deceafed,  if  for  want  of 
a  power  given  by  law  to  the  adminiftrator  pendente  lite,  all 
f  hofe  debts  ftiould  be  loft  ?  fuppofe  the  chief  part  of  the  eftate 
confifted  of  debts  in  trade,  as  book  debts,  which  are  fimplc 
contraft  and  liable  to  be  barred  by  the  ftatute  of  limitations, 
;ind  that  the  fix  years  have  begun  to  incur  in  the  life-time  of 
the  deceafed,  and  confequently  muft  run  on  j  would  it  not  be       C  5^3  J 
a  thing  of  the  moft  mifchievous  confequence,  and  render  the 
law  extremely  defeftive,  if  the  adminiftrator /^W^/i/r///^  were 
not  allowed  to  fue  for  thefe  book-debts,  in  order  to  prevent 
them  from  being  barred  by  the  ftatute,  and  thereby  fecure  the 
eftate  of  the  deceafed,  and  perhaps  fave  his  creditors  from 
being  ruined  ?  The  other  fide,  in  this  cafe,  are  endeavouring 
to  make  a  very  nice  difTerence,  where  really  there  is  none, 
betwixt  an   adminiftrator  pendente  lite  and  other  temporary 
adminiftrators;   and  yet  to  what   purpofe   is   this  es^treme 
nicety  to  be  fupported  ?  why,  only  to  introduce  great  and 
publick  mifchief.     On  the  other  hand,  there  can  be  no  incon- 
venience in  allowing  this  adminiftrator  pendente  lite  to  fue  for 
die  debts  of  the  deceafed ;  tlie  hand  of  the  adminiftrator  who 
is  to  recover  them,  muft  be  fuppofed  fafe  ;  this  court  may  fo 
far  take  notice  of  the  fpiritual  courts,  as  to  be  fenfible  that  thefe 
temporary  adminiftrators  give  fecurity  there  proportionably  to 
the  value  of  the  eftate  of  the  deceafed,  or,  if  that  were  out  of 
die  cafe,  every  pcrfon  is  prima  Jacie  intended  by  law  of  fuf- 
iiciency  to  perform  his  truft,  and  not  to  be  infolvent,  nihil 
fuquam  prafumendum  \  and  whatever  fuch  adminiftrator  does 
receive  of  the  eftate  of  the  deceafed,  he  muft  be  accouatable 
for  to  the  executor  when  he  ftiall  have  proved  the  will.     Be- 
fides,  as  this  adminiftrator  is  allowed  to  be  fued,  why  lhoul4 
he  not  alfo  be  allowed  to  fue,  why  fliould  it  not  be  mutual, 
efpecially  fince  tlie  allowing  him  to  fue  is  the  only  way  to 

enable 
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WAtret  V.  enable  him  to  anfwer  the  fuits  brought  againft  him  ?  Imuft 
ooL  iii  o  .  ^^j^^^  ^i^jj^  ^^  executor  de/on  tort  may  be  facd,  and  yet  cannot 
fue  i  for  as  he  comes  in  intirely  by  wrong,  and  as  a  ton- 
fcafor,  he  (hall  have  none  of  tlie  privileges  of  a  rightful  exe- 
cutor :  but  in  the  prefent  cafe,  our  zdminiiirztQT  pendenit  lite 
[  S^4  ]  cannot  be  faid  to  come  in  by  wrong,  when  he  is  conftitutcd 
by  the  a6t  of  the  court,  of  that  court  too,  which  has  a  proper 
jurifdiftion  in  granting  adminiftrations.  It  will  be  admitted, 
that  an  adminidrator  durante  mlmre  atate  of  an  executor, 
though  it  be  but  ad  ufutn  U  commodum  infantis^  may  yet  fell 
bona  peritura.  And  the  like  power  will  (1  prefume)  be  allow- 
ed an  adminidrator  pendente  litc^  and  why  is  this,  when  fuch 
adminiftrators  can  fell  no  other  goods  ?  furely  for  the  fake  of 
neccflity,  and  to  prevent  thefc  bona  peritura  from  being  de- 
ftroyed  ;  and  is  there  not  the  fame  neccffity  to  take  care  of 
hazardous  debts,  and  prevent  debts  by  fimple  contraft  from 
being  barred  by  the  (tatute  of  limitations,?  do  not  they  require 
the  fame  care  to  fecure  them  from  being  loft,  as  bona  peritura 
do  ?  yes  certainly,  as  probably  the  debts  are  of  a  much  greater 
value  than  the  goods.  The  fpiritual  courts  have  of  late  come 
into  this  way  of  granting  temporary  adminiftrations,  and  my 
Lords  the  Judges  have  been  pleafed  to  allow  them  good  in 
law,  though  out  of  the  ftatute  which  permits,  nay  requires  the 
ordinary  to  grant  adminiftration  ;  and  this  the  courts  of  com- 
mon law  have  done  for  the  eafe  and  convenience  of  the  fub- 
jeft,  which  is  indeed  the  chief  end  of  all  laws.  But  it  would 
very  much  leflen  and  take  off  from  the  ufe  and  benefit  of  thefc 
adminiftrations,  if  it  ftiould  be  adjudged,  that  none  by  virtue 
thereof  were  capable  of  fuing  for  and  recovering  the  debt  of 
the  deceafed  :  tliis  conftruflion  would  reduce  the  grant  of 
letters  of  adminiftration  pendente  lite,  to  no  more  than  letters^ 
ad  colligendum  bona,  ^c. 

And  now,  as  to  the  authorities  which  have  been  cited  on 
the  otlier  fide  j  tho'  1  here  beg  leave  to  premife,  that  nothing 
Icfs  than  folemn  refolutions,  fuch  as  are  founded  on  good 
rcafon,  ought  to  be  fuflicient  to  introduce  fo  great  an  incon- 
r  c8c  1  venience;  whereas  (as  I  take  it)  among  all  the  authorities 
cited  againft  us,  there  is  not  one  cafe  adjudged  on  the  point. 

As  to  Moore  636.  Robing  cafe,  [Trin,  43  Eliz.)  it  was  thus: 
two  executors  conteft  in  the  fpiritual  court,  whereupon  the 

ordinary 
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orditiaiy  grants  adminiftration  pendente  Jite^  and  it  feemed  to 
riic  court  {femble  fays  the  book)  that  he  could  not  do  it ;  thefe 
arc  all  the  words  of  the  cafe  j  but  here  was  no  judgment,  nor 
any  reafon  given  in  fupport  of  the  opinion ;  and  to  over- 
ballance  this  authority,  I  would  quote  againft  it  the  cafe  of 
Slaughter  vcrfus   May  in   Salk.  42.  and  the  reafon  given  in 
I  Ltiiw.  247.  for  the  refolution  in  Clare  verfus  Hodge  \  here  arc 
two  authorities  to  ohc  which  fay  it  is  a  great  incorivcniencc 
"where  none  can  fue  for  the  debts  of  the  deceafed  ;  and  as  they 
are  the  latter,  fo  are  they  the  better  authorities.     As  to  Car-' 
fbetvs  Rep.  153.  Frederick  verfus  Hook^  that  was  anaftion  of 
^bt  on  a  bond  brought  by  the  plaintiff  i^r^^^nV^,  on  a  fpecial 
adminiftration  qucad  the  bond,  pendente  lite  concerning  the  laft 
will  of  the  Lady  Frederick  i  the  defendant  pleaded  in  abatement, 
that  the  Lady  Frederick  made  her  will,  and  thereby  conftituted 
the  plaintiff  her  executor,  and  that  the  plzintuY/ufcepit/aperfe 
onus  executionis  tejlamenti  pradicl\  and  prayed  the  judgment  of 
the  court,  for  that  the  plaintiff  brought  his  aftion  as  admini- 
flrator  and  not  as  executor  ;  upon  which  the  plaintiff  demur- 
red ;   the  court  held  that  the  adminiftration  granted  pendente 
iCte  in  the  fpiritual  court  concerning  a  will  was  utterly  void, 
and  that  the  difference  was,  where  there  is  a  controverfy  in  the 
fpiritual  court  concerning  a  right  of  ndminijlratiofiy  and  where 
it  is  concerning  a  w/V/,    as  in  thgt  cafe ;    that  in  the  firft  the 
adminiftration   granted  pendente  lite  is  good,  but  otherwife 
where  the  controverfy  is  concerning  a  will,  for  he  who  comes        [  5^6  j 
in  under  a  will  fiiall  avoid  all  which  an  adminiftrator  can  do, 
ai^d  then  it  is  faid  in  the  end  of  the  cafe,  that  the  plaintiff  pro- 
ceeded no  farther  in  that  aftion  :  now  it  is  plain  upon  the  words 
of  the  book,  that  this  cafe  was  never  adjudged,  but  the  ob- 
jeftion  ftarted  upon  the  demurrer  j  and  at  that  time  the  court 
hdd  the  adminiftration  granted  pendente  lite  touching  the  will 
void,  whereupon  it  is  faid,   that  the  plaintiff  proceeded  no 
fairther  in  that  aftion ;  and  poffibly  he  had  no  occafion ;  the 
defendant   in  fb  plain  a  cafe  aS  that  of  debt  on  bond,  having 
gained  fome  time  by  his  plea,  probably  paid  the  money,  or  it 
mtay  be,  the  will  of  Lzdy  Frederick  was  foon  afterwards  proved, 
arid  fo  the  objection  removed  -,  but  this  is  not  mentioned,  only 
fo  far  appears,  that  no  judgment  was  given  in  the  cafe.    In  the 
next  place  it  is  obfcrvable,  that  this  very  authority  allows  an 

adminiftration 
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^fnority  of  the  executor,  which  has  been  adjudged ;  fo  tliat  ^^^J*"*^^ 
^^  rcAion  given  why  the  executor  (hall  avoid  any  aft  done 
^  rte  adminiftrator  pendente  liiey  can  only  relate  to  grants, 
'gwrients  or  releafes  made  by  fuch  an  adminiftrator  to  the 
/"clicc  of  the  executor  j  whereas  all  thofe  which  are  done 
U&  bcm:fit  (hall  ftand% 

^^  other  cafe  is  that  of  ^mith  vcrfus  S/w/M,  cited  by  Ser-      f  j88  J 

^^artheWf  in  his  report  of  the  former  of  Frederick  verfus 
»     from  3  Jtur^%54»  and  this  I  admit  to  have  been  adjudged; 
^^^Dwever,  it  will  not  (as  I  apprehend)  appear  to  be  ma- 
to  the  prefent  queftion ;   there  the  plaintiff  brought 
-"^  as  executor  for  the  converlion  of  fome  goods,  and  on  not 
"^^  pleaded,  the  jury  found  a  fpecial  verdift,  that  the  plain- 
*^^as  the  executor  named  in  the  will  of  y.  S.  that  the  goods 
^^eftion  were  the  goods  of  J.  S.  and  that  the  defendant  ia 
^>£tion  of  trover  had  admini  ft  ration  granted  to  him  of  the 
^^s  of  y.  S.  pendente  lite  touching  the  will ;  adjudged  for 
^  plaintiff  in  trover,  becaufe  the  adminiftration  was  merely 
^^^ ;  and  the  book  fays,  that  this  judgment  was  alfo  given 
^pon  the  diftinftion  above«-mentioned.     Now  that  this  judg- 
'^cnt  was  very  right  and  juft  I  freely  allow ;  but  that  the 
fame  was  given  upon  the  diftinftion  betwixt  an  adminiftration 
"Pendente  lite  touching  a  will,  and  an  adminiftration  pendente  lite 
ouching  an  adminiftration,  I  can  hardly  think;  all  determined 
1  this  cafe  is,  that  the  property  of  the  goods  of  the  de« 
eafed  was  in  the  executor,  and  not  in  the  adminiftrator  pen*- 
ente  litej  which  I  admit :  for  fo  in  the  cafe  where  an  admini» 
tration  is  granted  durante  minore  atate  of  an  executor,  the 
iroperty  of  the  goods  is  in  fuch  infant  executor  ;  and  there* 
ore  an  adminiftrator  during  minority  cannot  fell  any  of  the 
roods,  which  he  neceftarily  might  do,  if  he  had  the  property* 
Jut  it  is  plain,  that  an  adminiftrator  durante  minore  atate 
nay  fue  for  the  debts  due  to  the  deceafed,  though  he  cannot 
iflign  or  fell  any  of  his  goods  ;  and  therefore  this  cafe  only 
[hew$|  that  an  adminiftrator  pendente  lite  is  upon  the  level  with 
in  adminiftrator  during  the  minority  of  an  infant  executor, 
which  I  do  not  controvert.     So  that  upon  the  whole,  as  the 
principal  cafe  in  Serjeant  Carthewh  Reports  of  Frederick  verfus      f  c  80  1 
Hook  is  not  adjudged;  and  as  the  rcafon  given  for  the  opinion 
of  the  court  rather  weakens  its  authority,  and  that  cited  there 
and  reported  in  Keble^  oi Smith  verfus  Smithy  though  adjudged, 

is 
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is  not  to  the  purpore ;  I  humbly  apprehend,  that  from  tKc 
reafon  of  the  cafe  now  in  queftion,  which  is  ftrong  for  us, 
from  the  very  great  mifchicf  and  iricontehiencc  that  would 
follow,  if  an  admlniftrator  pendhriie  lite  could  not  fuc  and  re- 
cover debts  due  to  the  deceafed,  to  the  great  lofs  of  his  credi- 
tors, and  perhaps  to  the  ruin  of  tlie  eftate  ;  as  there  is  not  one 
adjudged  cafe  againft  us,  and  on  the  other  hand  feveral  in  our 
favour  determining  that  a  temporary  adminiftrator  may  fuc; 
ahd  in  the  lad  place,  as  there  are  others  that  put  all  thefe 
temporary  adminillrators  upon  a  ballance,  or  upo*n  the  fame 
footing,  I  ani  to  pray  that  the  judgment  gircn  in  C.  B.  may  be 
novtr  afiirmed. 

Whereupon  the  Lord  RayTn$rtd  Chief  Juftice,  Page  and 
Probyn  Juftices  were  of  opinion  for  affirming  the  judgment ; 
and  that  the  ordinary  had  a  power  to  grant  adminiftration 
pendente  lite,  tho'  touching  an  executorfhip  ;  that  the  reafon  of 
the  ordinary's  having  a  power  to  grant  adminiftration  durante 
minore  atate  of  an  executor  was,  becaufe  during  the  infancy 
of  the  executor  there  was  no  perfon  capable  of  fuing  or  rcco^ 
vering  the  debts  of  the  deceafed  j  that  pendente  lite  there  being 
no  executor  that  can  fue,  fuch  cafe  is  within  the  fame  mifchicf, 
which  would  be  attended  with  very  great   inconvcniencesi 
for  the  reafons  that  had  been  given  ;  that  the  cafe  of  an  admi- 
niftrator during  the  abfcncc  of  the  executor  was  ftrongerj 
tliere  being  an  executor  capable  of  afting,  who  might  by  com- 
milTion  prove  the  will,  and  fue  by  attorney  -,  that  all  thefe  tem- 
porary adminiftrations,  tho'  out  of  the  ftatutes  of  Ed^v^  3.  and 
C   59^  ]       i^^n*  8.   were  yet  allowed  to  be  within  the  equity  of  thofe 
ftatutes  for  the  eafc  and  convenience  of  the  fubjcft,  which 
ought  to  be  confidcred  ;  that  in  the  cafes  cited  from  Most  and 
Cartheiu  there  was  no  judgment  j  and  the  reafon  given  in  the 
latter  of  thofe  books,  did  not  maintain  the  opinion. 

But  Lee  Juftice  doubted  ;  for  he  faid,  an  adminiftration  z^- 
dentelite  touching  the  executorftiip  feemed  to  differ  from  ad« 
mini  11  rations  durante  minore  atatey  or  durante  abfentid  of  an  ex* 
ccutor,  becaufe  in  tlie  two  laft  cafes  the  adminiftrations  wot 
granted  cum  tejfamento  annexoy  which  cannot  be  done  when  the 
will  is  in  controverfy  ;  ^  adjorn^ .  But  judgment  was  after- 
wards afhrmed  with  the  concurrence  of  Mr.  Juftice  Lee{\^ 


(i)  S©,  Williis.  Rich,  2  Atk.  »3j. 
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Ex  parte  Aifcough.  Cafe  189. 

UP O N  a  petition  for  a  writ  de  ventre  tnfpiciendo  the  cafe    ^^^^ Chancellor 
was  :  Sir  ^ohn  Chaplyti  bart.  a   young  gentleman  of  ^  £    ^,^  ^b. 
dbout  the  age  of  nineteen,  feifed  of  a  great  real  eilate  in  Lin-  7^o- 
tolnjbire^  was  drawn  in  by  one  Alorris  a  bailiff,  who  lived  in    Wiitjc  ventre 
Clare^Marhety  to  marry  his  daughter,  an  infant  about  fixteen,   i«^?'^'«»^*J 
and  after  the  marriage  Sir  John  was  prevailed  upon  to  make 
his  will,  and  thereby  to  devife  all  his  perfonal  eftate  to  his 
^fe ;  within  two  months  after  the  marriage  Sir  John  died, 
leaving  three  (ifters,  who  were  his  heirs  at  law,  in  cafe  of  no 
iflue  by  this  marriage. 

The  widow  pretending  to  be  with  child,  the  three  fillers 
petitioned  for  a  writ  de  ventre  tnj^iciendo^  infifting  by  their 
counfel,  that  this  was  a  writ  at  common  law,  a  matter  of  right, 
and  efpecially  proper  in  the  prcfentcafe,  where  the  petitioners* 
family  had  been  twice  impofed  upon  already,  firft  by  the  im- 
provident and  unequal  marriage,  and  afterwards  by  the  will, 
which  gave  all  the  teftator's  perfonal  eftate  to  tliis  ne^w  wife, 
from  whence  there  was  great  room  to  fufpedl  another  fraud 
might  be  put  upon  the  family  by  a  falfe  and  fuppofititious'child, 
and  fo  the  fifters  and  next  heirs  be  deprived  of  their  right  to 
the  inheritance  ;  and  for  this  purpofe  i  Inji.  8.  h.     Cro.  Eliz. 
566.    M^or  523.    Willoughbys  cafe,  and  Cro.  Jac.  685.  Thea^ 
i^'scafe,  were  cited,  but  more  particularly  iYai  Solicitor  General 
infiiled  on  the  cafe  of  the  Attorney  General  verfus  La  Roche^   The  effea  of 
determined  by  the  Majer  of  the  Rolls  about  fix  years  fincc,  'J''^V'*a'b'jri'n"'* 
where  one  by  will  gave  a  fum  of  money  to  be  laid  out  in  land   equity,  where  a 
and  fettled  on  ♦-^.  (who  was  an  extravagant  pcrfon)  for  life,   waTcTevi^a'to^a 
remainder  to  his  firft,  t*fc.  (on  in  tail  male,  remainder  to  his   c'urity  on  the 

death  of  A. 

daughters  in  tail  general,  remainder  to  a  charity :  A.  married    without  uiue, 
a  woman  of  an  ill  reputation,  and  dying  foon  after,  the  wife   Uav:nj;"f  widow 
pretended  to  be  with  child;  whereupon  the  MaJer  of  the  Rcllsy    ^*"  ''*  ^-"^*''  ^•'<» 

,  r  t  1        .         r  r  ^r  ^    r  pr-t<-nJed  to  bc 

in  order  to  preferve  the  charity  from  any  falie  and  luppofiti-  wiihtbiid. 
tious  child,  decreed  the  Mafter  to  appoint  two  midwivcs,  vtho  [  ^59^  3 
{hould  refort  to  the  widow,  fearch  her,  and  fee  wlicther  flie  was 
with  child  or  not,  and  attend  at  the  birth;  and  that  afrerv/ards, 
theie  being  an  attendance  on  thcMafter  in  relation  to  this  caufc, 
the  widow  perceiving  the  matter  would  be  difcovcr.d^  voluii- 
VoL.  II.  I  i  tariiy 
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Ex  partf  tarily  came  before  the  I>rift:-r,  and  declared  diat  (he  was  not 
wltli  child  ;  by  which  means  the  right  to  the  money  was  pre- 
ftrved  for  the  charity. 

The  petitioners  in  the  principal  cafe  farther  prayed,  that 
whereas  the  widow  was  now  at  her  late  hufband's  feat  in  Lin- 
colnjbire^  this  might  be  as  her  {a)  caftlc,  wherein  (he  fliouki 
«!  fc.  *  *  '  "  '  ^  confined  and  continue  until  the  time  of  her  delivery,  and 
that  fome  woman  might  be  always  refident  with  her  both  be- 
fore, and  at  the  birth. 

Againft  which  it  was  urged,  that  here  was  no  crime  in  Sir 
John  the  infant's  marrying  Morri/s  daughter,  or  in  her  being 
married  to  Sir  Johttj  who  was  of  age  to  chufe  a  wife  few  him- 
fclf,  and  who  might  think  beauty  and  virtue  a  fuiEciem  por- 
tion, efpecially  when  his  fortuoe  had  put  him  above  the  want 
of  money ;  that  here  was  not  the  lead  imputation  on  the 
lady's  chara£^er  -y  that  as  it  had  not  appeared  any  fraud  or 
coDufion  was  intended,  it  was  very  unreafonable  to  fufpcft 
(he  would  be  guilty  of  impofing  a  falfc  cliild  on  the  family; 
alfo,  that  the  other  fide  ought  to  have  proved  Sir  John  died 
r  593  T  fcifed  of  fome  lands  in  [b)  fec-fimple,  whereas  it  was  reported 
(^  Vide  I  inft.  ^\y^^  jjy  ^  family  fettlement  the  eftate  was  intailed;  that  it 
would  be  an  hardihip  on  a  Lady  of  fo  tender  years  to  fend  a 
jury  of  matrons  to  infpe£l  her;  and  (he  being  now  with  child, 
might  be  of  dangerous  confequence,and  Qccafion  a  mifcarriagc, 
a  thing  poffibly  wlflied  for  by  the  other  fide  ;  however  it  was 
hoped  the  court  would  not  grant  this  writ  unlefs  there  was 
juft  reafon  for  it ;  then  with  regard  to  her  flaying  at  the  feat 
in  Lincolnjhtrey  It  was  reprcfentcd  to  be  an  old  houfe  much  out 
of  repair,  and  that  (lie  having  no  friends  or  relations  In  that 
neighbourhood,  it  would  be  cruel  to  force  her  to  continue 
there  ;  alfo  affidavits  w(;re  read,  proving  fhe  was  with  child, 
which  facl  was  not  difputcd. 
Held  to  be  1  writ  Lord  Qmiicelkr  :  I  take  this  writ  de  ventre  in/pui^ndo  to  be 
rfghtri^iM  to  ^f  common  right,  it  is  in  tlie  regipr^  though  not  in  F.  iV.  A 
fccure  the  next     and  is  for  tlic  fccurity  of  the  next  ( i )  heir,  to  guard  him  or  her 

heir  from  a  .  r         .      • 

fraudulent  an^  fuppo^ti^'^us  birth,  aod  lies  for  a  tenant  in  tail,  becaufeat  the  time  it  wa&  firfi  al- 
lowed, an  eiiate  ta«l  wa>  >  f"  fimple  conditionaJ. 

* — ' — —  ■  .        -.         ..  — ' 

(1)  This  writ  is  now  granted,   not     i6  Dccerhber,  i-^S^,     Ex    parte  ^/fc 

only  to  an  heir  at  law,    but  to  a  de-     at  the  Rolls,  20th  DrftmScr,  1780.  Ex 

vifce,  whether  for  life  ^or  in  tail,  OK  in     parte   Broivn,    in  Cha.   Trin.  Term 

fee.     Ex  parte  Bateman,   at  the  Rolls,     1792. 

againll 
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dgainil  fraudulent  or  fuppofitious  births ;  as  to  what  is  ob- 
jcdled,  that  the  petitioners  arc  intitled  only  to  an  eftate-tail, 
this,  at  the  tinie  the  writ  was  (irft  allowed,  being  a  qualified 
fee,  is  fufficient ;  befides,  any  affidavits  proving  that  Sir  Jo1:n 
was  in  pofleffion  of  land,  will  induce  Vd'tprUnAfac'ieXomK^vA 
k  a  fee-fimple ;  but  as  it  may  be  an  hatdfliip  to  oblige  the 
Lady  to  live  in  Lincolnjhire^  far  from  any  of  her  friends  and 
relations,  and  fince  the  marriage  appears  to  have  been  but  in 
JMarch  lad,  confequently  no  probability  of  her  being  brought 
to  bed  before  Chriftmas^  and  as  her  father  confents  that  fhe 
Ihall  be  in  town  before  Michaelmas^  and  refide  in  St.  Jameses 
parifh  in  Middlefexy  let  the  writ  de  ventre  itifpiciendo  iflue  at 
Michaelmas^  direftcd  to  the  (herifi^  of  Middle/ex  ;  in  the  mean 
while  the  prefent  ♦  heirs  may  fend  two  women  at  feafonable 
tinies,  to  fee  whether  (he  is  with  child,  they  giving  reafonable 
notice  before  hand,  fo  that  this  may  be  attended  with  as  little 
inconvenience  as  pofllble  to  the  young  lady* 

Note  ,  The  firft  writ  is  to  fee  whether  the  widow  be  with 
child  far  quando  paritura  ;  and  if  the  jury  find  her  with  child, 
then  (he  is  to  be  removed  by  a  fecond  writ  ifiuing  out  of  C.jff. 
(where  the  firft  is  returnable)  to  a  caftle  where  the  flierifF  is 
to  keep  her  fafcly ;  vide  Cro.  Jad  685,  686,  But  in  the 
principal  cafe,  the  Lord  Chancellor  faid,  there  was  no  occaCon 
to  execute  the  writ  in  that  ftrift  manner,  provided  people  of 
(kill  had  from  time  to  time  free  accefs  to  heri  and  might  be 
prefent  at  the  birth. 


593 


^f  parte 

AltCOOGM* 


A  wiHow  being 
admiitcti  to  be 
with  child,  the 
court  will  fix 
ft  place  agreeable 
to  both  parties, 
where  fhe  ihall 
be  till  delivered, 
and  where  the 
heir  may  from 
time  to  time,  at 
proper  feafons 
and  on  notice, 
fend  women  to 
fee  hciy  and  to 
be  prefent  when 
the  child  It 
born ;  and  in 
fuch  cafet  no 
Deed  to  execute 
the  writ  in  a 
ftri£l  manner. 

[  •594  1 
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Cafe  iQo,    GeorgcVernonEfq;andSirCharlesl 
Vernon  Knt.  (younger  Sons  of  i 
Sir  Thomas   Vernon  deceafed)  j 
and  Charles  Vernon  and  Thomas  ^  p,  .    .«. , 
Vernon  Infants,  the  two  Sons  of  j  ' 

the  faid  Sir  Charles  Vernon,  by  I 
their  Father  and  next  Friend,       j 


Jane  Vernon  Widow,  Executrix! 
of  Thomas  Vernon  Efq;  de-  j 
ceafed,  who  was  the  eldeft  fur-  | 
viving  Son  of  tlie  faid  Sir  Tho-  > 
mas  Vernon,  and  was  Executor 
of  his  cldcft  Brother  Henry 
Vernon  deceafed. 


Defendantt 


THIS  bill  was  for  a  fpecific  performance  of  marriage 
article:?,  whereby  Thcmas  Virnm  the  defendant's  late 
hufbaiul  and  teftator  covenanted  inter  aP  *  to  purchafe  lands  of 
350 1. per  ammmy  and  fettle  them  on  himfclf  for  life,  remainder 
to  his  wife  the  defendant  for  life,  remainder  to  their  firft,  fe"/. 
fon  in  tail  male,  remainder  to  the  heirs  male  of  the  body  of 
the  faid  Thomas  Vermn  by  any  other  wife,  remainder  to  his 
brother  the  plaintilF  George  Vernon  for  life,  remainder  to  his 
fnd,  l^c,  foil  in  tail  male,  remainder  to  the  pLintiff  Sir  Chvrla 
in  like  manner,  remainder  to  himfelf  in  fee, 

brothers  of  the 

hu(Bind  ;  equity  will  compel  an  execution  of  cbis  co^eaaat,  &n4  not  put  the  patty  to  an  adioa  t^ 

covenant  in  the  truftee'c  name. 

[  '^i>9S  J  '^'^'-^  '^^'^  ^^^  fordi,  that  ILnrs  Verrton^  eldeft  brother  of  the 

faid  Thcniasy  having  acquired  a  confiderable  ptrfonal  elbtc  Li 
Tmheyy  by  his  will,  after  fome  legacies,  devifcd  the  rcfiduc, 
being  about  10,000/.  to  his  brother  the  faid  Thcmas  Vermny 
and  in  cafe  he  died  without  heirs  male  of  his  body,  then  to 


Lord  Chancellor 
King. 

Kcl.  in  Chi.  9. 
2  Eq.  Ca.  Ab. 
a«.   pi.  33. 

Covenant  in 
confideration  of 
a  marriage  to 
fettle  lands  of 
350 1,  ftx  ann. 
on  hufband  and 
wife  and  die  if. 
iuemjie  of  the 
marriage,  re- 
mai.-der  to  the 


f  This  and  the  precedent  cafe  are  mifplaced  in  point  of  time,  one  having 
k?cn  determined  in  Trin.  1750.  and  the  o;h?r  m  Pafch.  1751. 


hif 
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his  two  brothers,  the  plaintiffs  Gfors:e  znd  Sir  Charles  Vernotu    Vhnoh  v. 
to  be  equally  divided  between  them  ;  foon  after  which  the  tef- 
tator  Henry  died  a  batch elor. 

That  afterwards  the  faid  Thomas  Vernon ^  the  next  brother 
of  the  teftator  Henr^y  intermarried  with  the  defendant  Jane^ 
and  by  articles  mad«  before  marriage  dated  the  6th  of  Septem- 
bfTj  1695,  it  was  agreed,  that  the  faid  Jane  (then  Jane  Stile) 
(hould  convey  her  inheritance  in  or  near  Crawley  and  Cobham 
in  Surrey^  to  the  ufe  of  him  the  faid  Thomas  her  intended  huf- 
band  for  his  life,  remainder  to  herfelf  for  life,  remainder  to 
their  firft  and  every  other  fon  in  tail  male,  remainder  to  their 
daughters  in  tail  general,  remainder  to  Thomas  Vernon  in  fee; 
in  confideration  whereof,  and  of  the  faid  marriage,  as  alfo  of 
1500/.  in  money  Thomas  Vernon  covenanted  to  purchafe 
lands  of  350  /.  per  annum^  and  fettle  them  on  himfelf  and  his 
^fc  Jane  for  their  lives,  remainder  to  their  firft  and  every 
other  fon  in  tail  male,  remainder  to  the  heirs  male  of  the  body 
<A  Thomas  Vernon^  remainder  to  the  plaintiff  G^^^«r  Vernon  for  [  59^  3 
life,  remainder  to  his  firft  and  every  other  fon  in  tail  male, 
remainder  to  the  plaintiff  Sir  Charles  Vernon  for  life,  remain- 
der to  his  firft  and  every  other  fon  in  tail  male,  remainder  to 
Thomas  Vernon  in  fee  ;  to  which  articles  Sir  Tl.'omas  Vernon 
the  father  was  a  party,  but  neither  gave,  nor  covenanted  to 
pay  or  fettle  any  thing  upon  the  marriage. 

Soon  after  the  marriage  was  folcmnized,  and  Thomas  Vernon 
having  omitted  to  fettle  any  lands  to  fuch  ufes  as  were  agreed 
to  be  limited  by  the  articles,  devifed  all  his  real  and  perfonal 
eftate  to  the  defendant  Jane  liis  wife  and  executrix,  charged 
with  portions  for  his  three  daughters,  and  mAuguJl  1726  died 
witliout  iffue  male  :  whereupon 

His  two  brothers  the  plaintiffs  now  brought  their  bill  for  a 
fpccific  perfyrmance  of  thefe  articles,  {viz*)  that  lands  of 
350/.  a  year  fliould  be  purchafcd  and  fettled  agreeable 
thereto. 

For  the  plaintiffs  it  was  infifted,  that  Thomas  Vernon  having 
folcmnly  on  his  mamage  covenanted  to  make  this  fcttlement 
to  his  own  brothers,  and  upon  that  inducement  the  father 
having  come  into  tlie  articles,  and  as  it  was  a  reafonable  co» 
tcnaxit  in  itfcif,  fo  it  was  juft  Mr.  Vernon  ihould  be  compelled 

113  to 


59^  De  Term.  S.  Trin.  1731. 


VlKNOll  «. 

Vsmoxi. 


to  make  it  good,  and  fettle  lands  in  manner  as  aforefaid ;  tliat 
it  was  to  be  prcfumed  Mr.  Vernofty  the  defendant's  late  hufband 
and  teftator,  entered  the  more  readily  into  the  agreement  iii 
order  to  make  fome  fatisfaftion  for  the  advantage  accruing  to 
him  by  the  void  dcvife  over  of  his  brother  Henrys  perfonal 
eflatc,  in  cafe  of  failure  of  ifTue  male  of  his  body,  to  his  two 
brothers  the  plaintiffs  George  and  Sir  Cparlcs  Vernon  ;  alfo  tha^ 
[  597  3  ^^  defendant  Jane  herfelf  had  by  letters,  after  her  hufband's 
death,  promlT^d  to  perform  his  piarriage  articles  in  purchafing 
and  fettling  lands  accordingly  :  and  feveral  cafes  were  cited  in 
^)AQtei4;.  behalf  of  the  plaintiffs,  particularly  that  of  {a)  Ofgood  and 
Str^tkj  di\crmined  firft  by  Lord  Macclesfield^  and  afterwards 
aftirmvd  oi\  a  re -hearing  by  Lord  King^  where  a  covenant  for 
fcrtling  Iniids  on  a  nephew,  in  default  of  the  fon's  dying 
without  iffue  male,  was  decreed  to  be  carried  into  execution. 

For  the  defendant  it  was  urged,  that  the  covenant  as  to  the 
plaintiffis  the  brothers  of  Thomas  Vernony  was   merely  volun« 
tary,  not  wiQiin  any  of  the  confiderations  expreffed  in  the 
articles,  which  were   tliat  of  marriage,   of  the  wife's  cove- 
nanting to  fettle  her  inheritance,  and  the  pecuniary  portion  of 
150c/.  which  flie  brought,  and  that  thcfc  being  all  exprcfs 
confiderations,  no  other  could  be  intended,  exprtjfio  unius  efl 
exclufto  alterius  \  that  in  BedelPs  cafe,  7  Co.  40.  it  is  faid,  if 
the  father  in  confideration    of  loo/.  paid    by  his  fon,  cove- 
nants to  ftand  fcifed  to  the  ufe  of  the  fon,  this  deed  muff  ope- 
rate as  a  bargain  and  fale,  and   be  inrolled,   though  in  cafe 
of  a  fon,  by  reafon  of  the  cxprefs  confideration  ;  and  foherc 
no  confideration  could  be  intended  but  what  appeared,  which 
cafe  was  the  ftronger,  as  tlie  ufual  claufe,  (Wz,)  and  for  divtn 
ether  caufes  and  confiderations^  is   omitted  in  the  deed :  that  if 
by  a  different  deed,  and  not  by  thefe  articles,   Thomas  Fernm 
had  covenanted  to  fettle  lands  of  350/.  per  annum^  without 
any  confideration,  equity  would  not  have   compelled  him  to 
perform  it  •,  and  as  a  nudum  paBum  would  not  bind  at  law,  io 
neither  would  a  covenant  if  voluntary,   and   without  a  coi^ 
fideration,   oblige  in  equity  ;   befides,  this  remainder  to  the 
plaintiff's  brothers  was  not  only  voluntary  but  intircly  pre- 
carious, in  the  power  of  Thomas  Vernon  to  have  barred  at 
his  pleafure,  by  a  common  recovery,  as  foon  as  made ;  anjl 
\\  muft.  bay?  been  intended  that  he  fliould  never  be  fued  for  a 
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performance  of  it,  fince  the  very  fuit  would  be  a  provocation     V"hon  v. 
to  him  to  bar  the  remainder  when  fettled.     That  as  to  Sir 
^Tjomas  yermnh  being  made  party  to  the  articles,  it  could 
not  be  material,  becaufe  nothing  moved  from  him,  nor  did  he 
undertake  to  pay  or  fettle  any  thing  j  and  if  it  was  an  objec- 
tion againft  the  defendant,  that  Sir  Thomas  Vernon  was  a  party, 
it  was  furely  as  material   an  one  againft  the   plaintiffs,  that 
they  were  not  parties  to  the  articles.      That  the  plaintiff 
feexned  confcious  a  confideration  was  neceilary,  by  their  en-  - 
deavouring  to  boulftcr  up  this  covenant,   and  make  it  as  a 
confideration,  that  it  was  done  by  Mr,  Va-non  with  defign  to 
make   fatisfaftion   for  the  perfonal    eftate  fettled  by  Henry 
Vernon^  will   on    the  pldintifFs,    in  cafe  he  •.  Thomas  Vernon) 
fliould  die  without  ifTue  male,  which  from  the  remotencfs  of 
the  limitation  vcftcd  abiolutely  in  him  ;  whereas  the   anfwer 
to  this  was  cafy,   {viz)  that  fuch  will   was  either  good,  in 
which  cafe  the  plaintiffs  might  take  advantage  and  make  the 
beft  of  it ;  or  void,  and  then  it  was  out  of   the  cafe.     That 
as  to  the  letters  fent  by  the  defendant  Jane  juft  after  the 
deatn  of  her  hulband,  when  overwhelmed  with  grief,  and  at 
beft  not  knowing  the  law,  thcfe  were  faid  to  be  explained  by 
the  evidence  of  her  bro;her  Hornby^  to  mean  no  more  than 
that  if  (he  was  obliged  by  law  to  do  this,  (he  would  not  put 
her  hufband's  brothers  to  the  expcnce  of  a  fuit,  but  that  (he 
had  been  fmce  a{l\ifcd  the  covenant,  being  voluntary  as  to 
them,  was  not  binding ;    that  as  to  the  cafe  of  Ofgood  and 
Strode^  cited  on  the  other  fide,  where  there  was  a  covenant  for 
fettling  lands  on  a  nephew  in  default  of  the  fon's  dying  without 
ifluc  male,  th.it  could  not  be  called  a  voluntary  covenant,  the 
father  who  joined  in  the  fettlement  having  an  equitable  intercft 
in  part  of  the  lands  fettled,  and  it  might  well  be  prefumcd  he 
would  not  have  joined,  unlefs  a  remainder  had  been  limited  over      p   rpc)  ] 
to  the  foil  of  his  fccond  fon,  which  was  the  very  reafon  {a)  given    W  Amc  $56 
by  the  Lord  Macclesfield  in  pronouncing  that  decree  ;  whereas 
there  was  no  fuch  ingredient  to  be  found  in  the  prefent  cafe, 
the  father,  though  party  to  the  articles,  contributing  nothing 
on  the  marriage  ;  wherefore  all  that  equity  could  do,  would 
be  to  decree  that  the  plaintift's  ihould  have  liberty  to  bring  an 
a£lion  of  covenant  in  the  truftees'  names  againft  the  defendant 
the  executrix  of  ThQtnas  Vernon^  in  order  to  recover  damages, 
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LcrJ  Chaticcllcr :  As  to  what  has  been  faid  of  putting  the 
plainiifFs  to  fue  the  covenant  in  the  names  of  the  trullecs  in 
the  m  '.rriage  articles  for  the  recovery  of  damages,  I  do  not 
think  it  an  adequate  remedy  ;  the  party  who  would  be  en- 
titled to  the  greateft  fiiarc  of  the  damages,  would  (in  cafe  any 
fuch  were  living)  be  the  phiml  ff  George  Vernon^s  fon,  as  having 
the  firlt  cftate  tail ;  but  there  being  as  yet  no  fuch  fon,  I  do 
not  fee  how  he  would  have  any  part  of  the  damages  given  in 
the  aftion  of  covenant,  were  It  to  be  brought ;  alfo  Sir 
Charles  Vernon*^  eldcft  fon  may  die  without  iflue,  and  then 
tie  fccond  fon  may  be  entitled  to tlie firft  eftate of  inheritance 
in  the  premifles  to  be  purchafed,  who  yet  cannot  come  in  for 
any  part  of  the  damages  recovered  in  the  covenant :  but  if  I 
decree  a  fpccific  performance,  and  a  fettlement  to  be  made 
according  to  the  agreement,  tlien  each  party  entitled,  or  to 
be  entitled,  will  have  right  and  juftice  done  them,  if  not  ()e- 
fore  barred  by  a  legal  conveyance,  {viz.)  by  a  common  re- 
covery. With  regard  to  what  has  been  mentioned  of  Mrs. 
Vernon's  letters,  it  is  true  tliefc  ought  not  to  bind  her,  if 
not  bound  before  by  the  articles;  (he  might  well  be  an- 
f  600  ]  der  an  apprchenfion  of  being  liable  by  means  thereof,  and 
therefore  write  fuch  letters ;  but  that  would  be  no  reafon  for 
her  being  concluded  by  her  mifapprehenfion.  There  is  r.o 
pretence  of  any  fraud  or  impofition  on  JMr.  Verncn  in  the 
—  obtaining  this  covenant  from  him,  on  the  contrary,  it  appears 
to  have  been  made  upon  the  moll  folemn  occafion,  that  of 
his  marriage ;  and  to  be  an  agreement,  which  not  only  his 
own  but  alfo  his  wife's  relations  came  into ;  wherefore  as  he 
has  in  fo  fokmn  a  manner  entered  into  it,  I  do  not  think  he 
himfelf  could  have  been  admitted  to  fay  /  will  not  perj-^rm  it^ 
and  if  fo,  h!s  executrix,  who  Hands  in  his  place,  cannot  be 
more  favoured. 

Mr.  Vernon  might  be  induced  to  come  into  this  covenant, 
in  order  to  make  fome  recompence  for  what  was  intended  the 
plaintiffs  by  their  elder  brother  Henrf%  will,  I  mean  the  dc- 
vife  over  of  the  perfonal  eflate  to  them  in  cafe  their  brother 
Thomas  (hould  die  without  ifTue  malC;  which  has  happened; 
he  probably  did  not  at  firft  know  fuch  devife  over  to  be  void 
in  law  ;  indeed  none  but  a  lawyer  could  know  it;  and  though 
he  might  afterwards  be   advifcd  it  was  void,  yet  a^  this  was 

the 
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the  intention  of  his  brother  exprefled  in  his  lall  will,  he  may  Viinow  ». 
have  thought  himfelf  in  confcience  bound  to  make  fome  fatis- 
faction  ;  and  for  tliis,  or  fome  other  good  reafon,  as  for  the 
fupport  of  his  name,  have  entered  into  the  covenant.  Far- 
ther, no  creditor  can  here  be  hurt  by  a  fpecific  performance 
of  this  agreement ;  wherefore  as  the  defendant  has  admitted 
.aflets,  let  her  purchafe  and  make  a  fettlement  of  lands  of 
3joA  per  annum  purfuant  to  the  articles,  and  the  Mafter  fet- 
tle the  conveyance  if  the  parties  differ  (i).  ' 

As  to  cods,  it  feems  this  was  fo  doubtful  a  cafe,  that  they      C  6oi  ] 
ivere  not  fo  much  as  afked  for  by  the  plaintiffs. 

Upon  appeal  to  the  Lords  this  decree  was  (a)  afiBrmed  (2).    1731-V  "* 


(i)  Vide  OJgooJ  V.  Strode^  ante  245. 
Ijonng  v.  Nftjbj  3  Atk.   186.     Stel>hcjis 


V,  Truman^  I  Vcx.  73, 
(2)  4  Bro.  F.  C.  26, 


Duke  of  Chandos  verfus  Talbot* 

SI  R  Thomas  Doleman  the  father,  upon  a  fettlement  made  on 
his  .marriage,  had  a  power  to  charge  the  manor  of  Shaws 
in  ifrks  with  1000/.  and  in  cafe  of  non-payment,  the  faid 
manor  and  prcniiipjs  were  limited  to  the  ufe  of  truftces  and 
their  heirs,  until  this  1000/. 'and  intercit  fhould  be  paid, 
fubjtcl  to  which  charge  the  manor,  (s'f.  were  by  that  fettle- 
ment limited  to  the  firll,  t^c.  fons  of  Sir  Thomas  in  tail  male. 

Sir  Thomas  DoUman  made  an  appointment  of  the  1000/. 
unto  J.  S.  under  whom  the  three  children  of  Lewis  Doleman i 
fecond  fon  of  Sir  Thomas  viz,)  Thomas-Humphrey  Doleman 
Lewis  and  Dorothy  D'Aeman^  became  intitled  to  400  /.  equally 
to  be  divided  araongil  them,  this  400  /.  being  faid  to  be  part 
of  the  1 000  /.  Afterwards  Sir  Thomas  Doleman  died  leaving 
iilue  two  fons,  ^\x  Thomas  andZ^it^//;  Zfw/V  died  leaving 
iffue  the  faid  Thomas-Humphrey^  Lewis  and  Dorothy ;  Sir  27^ 
tnas  Doleman  the  fon  fuffered  a  recovery  to  the  ufe  of  himfelf 
in  fee,  (^//.  if  the  freehold  was  not  in  the  truftees  for  raifmg 
the  money  appointed  to  be  raifed  by  Sir  Thomas  Doleman  the 
father,  and  confequently  no  good  tenant  to  the  pntiipc^)  and 
J)y  his  will  devifed  feveral  annuities,  particularly  100/.  per 
0nnum  to  one  Elizabeth  Smith  for  life,  alfo  feveral  legacies,  as 
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Doke'  of  ^QQ  /,  to  his  nephew  Lewis  Do/eman,  payable  at  his  age  of 
Tax,bot.  *  twenty-five*,  looo/.  to  his  niece  Dorothyy  payable  at  her  age 
of  twenty-five  ;  and  devifcd  his  manors  and  lands  to  tniftecs 
and  their  hchs,  chargeable  with  the  paymerit  of  his  debts, 
legacies^  annuities  and  funerals,  upon  trufl  that  they  fliculd 
receive  the  rents,  ifliies  and  profits^  until  his  faid  eldeft  nephew 
irhomas 'Humphrey  Doleman^  or  fuch  perfon  as  (hould  be  co- 
titled  to  the  premiffes  under  the  will,  (hould  attain  his  age  of 
twenty-five,  and  that  the  truftees  (hould  out  of  the  profits  pjy 
30  /•  per  annum  to  Thotnas 'Humphrey  Dolema/ty  and  20  /.  p^r 
annum  a-piece  to  LewL  and  Dorothy  until  their  refpeclive  age« 
of  twenty-five ;  the  reft  and  refidue,  after  debts,  annuities, 
legacies  and  funerals,  and  the  charges  of  the  trullees  paid, 
the  teftator  gave  to  Thomas- Humphrey  Do/eman,  or  to  fuch 
other  perfon  as  (hould  be  entitled  to  tlie  next  and  immediate 
rcverfion  of  the  premises,  when  they  (hould  attain  the  age  of 
twenty-five  years  5  alfo  that  from  and  after  his  nephew  Thcmas- 
Humphrey  (hould  attain  his  age  of  twenty-five,  the  prcmilTcs 
(hould  be  to  the  ufe  of  him  and  the  heirs  male  of  his  body,  re- 
mainder to  Lewis  Doieman  and  the  heirs  male  of  his  body,  re- 
mainder to  Dorothy  in  like  manner,  with  divers  remaiuders 
over  ;  and  having  made  his  truftees  Dean^  Smith  and  M^fficrij 
executors^  the  teftator  died  the  30th  of  Jpril  1 7 1 1. 

Thomas  Humphrey  Doieman  died  the  30th  oi  Augujl  1712. 
an  infant,  inteftate  and  without  iflue  ;  Lewis  the  next  nephew 
died  the  1 7th  of  April  1 7 16.  an  infant  about  fixteen  years  old, 
having  left  his  mother  Mary  Wehh^  who  was  the  widow  of 
Lew'u  Doieman  the  father,  (and  afterwards  wife  of  Mr.  Ser- 
r  ^03  ]  jcant  fVebb)  executrix.  30  Auguft  1716.  Dorothy  Doieman 
intermarried  with  yohn  Talbot^  who  afterwards  together  with 
his  wife  then  an  infant  aOigned  over  the  1000  /.  legacy  given 

to  her  by  her  faid  uncle  Sir  Thomas  Doleman\  will  to • 

IFilbraham  for  750/.  Hillary  1719.  Tidboi  and  his  wife,  (he 
having  attained  her  age  of  twenty -one,  levied  a  fine  to  Rich- 
ard  Comhs^  and  in  Eajler  term  then  next  fufPered  a  recovery, 
and  by  deed  of  leafe  and  releafe  dated  the  2d  and  3d  of  March 
1719,  declared  the  ufe  thereof  to  be,  to  the  intent  that  Richard 
Csmhs  (hould  have  an  annuity  or  rent-charge  of  icoL  pfr 
annum  in  fee,  in  confideration  of  the  great  and  fignal  ferrices 
couc  10  Mr.  Talkt  and  his  wifcj  by  the  faid /i/rZvir J  Comtj^  and 

of 
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of  900  /.  by  him  paid  or  fecured  to  be  paid  to  them,  the  pre-  *^"^^  ^ 
mifles  thus  charged  to  be  to  the  ufc  of  Talbot  and  his  wife  for  Talbot* 
their  lives,  without  wade,  remainder  to  the  ufe  of  fuch  per- 
fons,  and  for  fuch  intents  and  purpofes,  as  the  huiband  and 
wife,  or  the  furvivor  of  them,  by  writing  under  the  hands  and 
feals  of  them,  or  the  furvivor  of  them,  attefted  by  two  wit- 
nefles,  (hould  appoint,  and  for  want  of  fuch  appointment  to 
Jioi'othy  the  wife  in  fee. 

28th  of  May  1 720,  John  Talbot  articled  to  fell  the'premifles 
to  the  Duke  of  Chandos  for  207 1 8  /.  the  coppice  and  timber  to 
be  valued  and  paid  for  by  the  Duke,  befides  thepurchafo  money; 
the  31ft  of  January  1722,  Dorothy  the  wife  attained  her  age 
of  twenty-five ;  and  on  the  17  th  of  December  following  the 
Duke  of  Chandos  brought  his  bill  againft  John  Talbot  and  Do^ 
rothy  his  wife,  aod  others,  to  have  a  fpecific  performance  of 
the  articles*,  the  faid  Dorothy  at  the  fame  time  bringing  her  crofs 
}>ill  to  fet  afide  the  fine  and  recovery  and  deed  of  ufcs. 

The  27th  oi  July  1727,  the  caufes  were  heard,  when  fo       r  gQ-  t 
much  of  the  crofs  bill  as  fought  to  fet  afide  tlie  fine,  recovery  ' 

and  deed  of  ufes,  was  difmified,  the  Duke's  articles  eilabliflied 
and  decreed  to  be  performed,  and  the  timber  ordered  to  be 
valued  by  two  indifferent  perfons  to  be  appointed  by  the  Maf- 
ter,  who  was  to  fee  what  money  his  Grace  had  paid  in  fatif- 
faflion  of  incumbrances  affe£ling  the  eflate. 

The  Mafter  made  his  report,  and  on  exceptions  taken 
lii^reto,  the  caufe  being  again  brought  on,  thefe  points  arofe : 

i^.  As  to  two  fums  of  133/.  6s.  8rf.  and  133/.  6s.  Zd. 
which  were  faid  to  be  part  of  the  faid  400  /.  charged  on  the 
premifFes,  and  which  had  been  afligned  to  Lewis  Doleman  and 
Dorothy Doleman  refpeftively,  it  was  infilled  ihatLcivis  Doleman 
furvivinghis  elder  brother  Thomas- Humphrey  Doleman,  bccTimQ 
tenant  in  tail  of  tlie  eftate  charged  with  this  133  /.  6  s.  %d. 
which  was  affigned  to  him,  and  as  an  ellate-tail  was  devifed 
to4um  by  his  uncle  Sir  Thomas  Dolemaji's  will,  this  was  an 
inheritance  which  might  endure  for  ever,  and  therefore  did 
fncrge  thfe  charge  of  1 33  /.  6  /.  8  rf.  affigned  to  him. 

Sed 
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Duke  of  Sedper  Cur^:  Here  can  be  no  merger,  becaufe  by  the  (cttk- 

Talbot.  '  mcnt  made  by  Sir  Thomas  Doletnan  the  father,  the  ipanor  and 

Where  lool.  premifles  were  vetted  in  truftees  until  paymeift  of  the  400/. 

t*rc»i  Xte!!^°"  which  legal  eftatc  yet  continued  in  them,  and  which  being  a 

which  eftate  it-  fee-fimple  makes  it  a  ftronger  cafe  than  that  of  Thomaj  and 

the  pcrfon  in-  Kefni/by  2  rem.  34S.  where  there  was  a  term  of  500  years  in 

titled  to  the  truftces  *  to  fecurc  a  daughter's  portion  payable  at  eighteen  or 

lee  the  charge  marriage,  the  fee  defcendcd  to  the  daughter,*  who  afterwards 

whTre*he*iool  ^^^^  unmarried  and  an  infant  about  eighteen,  having  firft 

charged  is  fe-  made  a  nimcupativc  will,  and  thereby  dcvifed  a/I  w  btr  power 

or  other  legal  to  hcr  motlicr  J  whereupou  it  was  decreed  by  the  Lord &i»m^/| 

''^rVon  "there  ^'^  and  affirmed  by  the  Huufe  of  Lords,  that  this  portion  was  not 

the  charge  it  merged,  but  Ihould  go  to  her  mother,  who  had  adminiftration 

rfthreftate*  "^'  ^'"^  thc  will  annexed.     Indeed  had  this  been  a  mere  equita- 

which  comes  to  bie  charge  upon  the  land,  and  a  fee-fimple,  not  an  eftate-tail 

the  perfun  in-  i      i      i  r        •     ta  #  i       r         •         •    t        t         « 

titled  to  the  mo-  Only,  had  come  to  Lewis  Voleman  the  Ion,  it  nught  then  have 

ralte-ta'a!'"  been  a  merger  (I). 

[•605] 

One  having  a  2dlyj  As  to  the  1 33  /.  6/.  Zd.  afligncd  to  Dorothy  J  it  was 

clwrgedTuon  ^^Z'^^y  ^^^^  ^^  having  joined  in  a  fine  and  recovery  of  the  prc- 

land  fecured  by  milTes,  this  would  cxtinguifh  all  her  right  to  any  thing  iffuing 

third  perfon,  out  of  or  charged  upon  them,  either  prefent  or  future,  and 

levies  a  fine  of  confequentlv  barred  hcr  right  to  the  iiii  /.  6/,  8rf.  to  which 

the  land  ^  this  *  '  °         r   n   •        •        1 

ffzrioguiihea  hit    opmion  the  Lcrd  LhancelUr  at  nrli  mchncd  (2). 

fight  to  the 

charge  \  fo  if  he  fuffert  a  recovery. 

But  it  afterv/ards  appeared,  on  the  reading  of  the  will 
which  gave  the  400  /.  to  thefe  children  of  Lewis  Do/eman  the 
fecond  fon,  that  it  was  only  a  legacy  at  large,  and  not  any  part 
of  the  money  fecured  by  the  charge  which  Sir  Thomas  Doleman 
the  father  had  made  upon  the  eftate  5  wherefore  this  exception 
to  the  Matter's  report  was  waived. 

Another  exception  was  concerning  the  valuation  of  the 
timber,  and  what  was  timber  -,  for  thc  Matter  by  his  report  had 
charged  the  Duke  with  the  valuation  of  young  faplings,  efti- 
mated  but  at  12  d.  or  iSd.  a-piece,  which  being  feveral 
thoufands  amounted  to  above  400  /.  as  alfo  of  pollards,  fome 
of  which  were  rotten,  or  contained  no  timber  j  the  fame  of 


(i)    Vide    Ch<;/ffr   v.    ^;//r/,   Amb.  (2)  Vtde  Sfej>kens  y.  Lord  Batiman, 

246.  1  Bro.  Cba.  Rep.  22* 

wabut- 
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w^ilnut-trees,  which  were  not  timber,  though  fome  of  them        ^"^*  °^ 
were  worth  20  L  and  others  40/.  a  tree  •,  alfo  yew,  cherry,       Talbot. 
crab,  lime  and  horfe-chelnut  trees  were  valued  as  timber  in 
the  Majkr'i  report. 

Lord  Chancellor :  It  is  the  cuftom  of  the  country  that  makes    In  a  pu'chaf* 
fome  trees  timber,  which  in  their  nature,  generally  fpeaking,    ,gjp<jj  to  be  vt- 
are  not  fo,  as  horfe-chefnut  and  lime-trees,  fo  of  birch,  beech    *"/<*»  the  cuftom 

of  the  country 

and  afp,  and  as  to  pollards,  notwithftanding  what  is  faid  in    makr*  thofe 
Plowd,  470.  in  the  cafe  of  S:hy  vcrfus  MolyiSy  that  thefe  are    ^hVch'in  t"ck- 
not  timber,  and  that  tithes  are  to  be  paid  of  tlicir  loppin;:s,    nature  arc  not 

'  ^  /  ,  *  '      ^         to,  as  bircn^ 

(which  could  not  be  if  pollards  were  timber)  yet  if  the  bodies    beech,  &c. 
of  them  be  found  and  good,  I  incline  to  t!iink  them  timber  ;yt'-    Jhe  bi^jn*are 
cm  if  not  found,  tliey  bs-lii^  in  fuch  cafe  fit  for  nothini:  but  fuel.    fown<*»  *<>  ^ 

^         i  ^  to  valued  aium- 

With  regard  to  the  walnut-trees  it  was  faid,  that  tho'  thefe  ^^^' 
might  be  valuable  in  themfelvcs,  yet  fincc  the  Duke  by  the  ar- 
ticles was  only  to  pay  for  the  Umhe%-^  (by  w  Inch  could  be  meant 
only  fuch  trees  as  were  fit  to  be  ufed  in  building  and  repairing 
houfes)  therefore  walnut-trees  being  no  ways  proper  for  thele 
ufes,  were  not  to  be  valued,  which  rule  would  alib  extv  iiJ  ro 
young  faplings  or  trees  called  titlcrs,  tho'  aii  theie  mi^ht  in 
time  come  to  be  timber ;  however,  not  being  fo  when  the 
articles  were  executed  or  decree  pronounced,  the  Duke  vi-as 
not  to  pay  for  them. 

Lord  Chancellor :  If  a  timber-tree  which  may  not  be  worth  Walnnt-treej 

3  /.  or  4/.  (hall  be  valued  or  paid  for  in  the  purehafc,  why  not  derable  value,  t« 

walnut-trees,  fome  of  which  may  be  worth  10/.  20  /.  or  even  ^m^er?* Whew 

50/.  a-piccc  ?  However  as  thefe  trees  feem  to  be  of  confider-  irce«  are  of  va- 

able  value,  unlefs  *  the  parties  can  agreee  amongft  themfelvcs  tics  cVnnot  agree 

to  lump  the  valuation,  and  as  it  is  the  cuftom  of  the  country  *""  [{j^  ^*["\^'^ 

which  afcertains  what  are  limber- trees,  making  fome  to  l>c  ber,  the  court 

eScemed  fuch  which  in  their  nature,  generally  fpeaking,  are  Jc  tried  whether 

not,  efpecially  in  countries  where  timber  is  fcarce,   I  (hall  ^>  ^^^  cuflom 

,.       -  ._  -       ,  .      1  .    1        r    1     r  of  the  country 

dirett  an  iflue  to  try  whether  any,  and  which  01  thele  trees  arc    any  and  v«rhich 
by  the  cuftom  of  the  country  to  be  accounted  timber.  Ter-^'^rccr*'  ^*"' 


Thenaqueftion  arofe,  whether  the  1000/.  legacy  given  by 
Sir  ThsnMS  DolcKian  the  fon's  will,  to  Dorothy  payable  at  licr 
age  of  twenty-five  years,  and  afligncd  by  her  hufband  Mr, 
Talbot  and  her  ^. -on  (he  came  to  age,  and  for  the  fum  of  750/. 
only,  was  a  good  ailignment  •,  for  tliough  Mr.  Talbot  and  his 

wife 
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Duke  of 

CWAVVCt  v- 

Talbot. 


Wife  did  join  in  a  fine  and  recovery  of  the  premifles  charged 
therewith,  yet  if  it  were  well  afligned  to  Wii^abam  before  the 
fine,  the  fubfequent  fine  could  not  hurt  it  ;  to  which  the  couit 
agreed. 

And  here  it  was  objefted,  that  the  wife  being  then  an  in- 
fant, the  aflignment  was  void  as  to  her  j  that  ic  was  a  cb^e  en 
a^ion  in  its  nature  unafTignable,  and  wholly  in  contingency 
until  Dorothy  (liould  attain  her  age  of  twenty-fiTC ;  before 
which  time  if  ihe  had  died,  being  a  charge  upon  land,  it  would 
have  funk.  Alfo  this  looo  /•  was  infifted  on  to  be  merged, 
becaufe  Dorothy  living  to  twenty-five,  the  eftate-tail  be- 
came compleatly  vcfted  in  her,  and  fuch  eftate  turned  after- 
wards into  a  fee-fimple  by  a  recovery;  confequently  when  the 
charge  tfpon  the  land,  and  the  land  itfelf  came  to  the  fame 
perfon,  there  muft  be  a  merger ;  that  the  iflue  of  Doroilj 
could  not  be  charged  therewith  at  the  fuit  of  her  adminiftra- 
tor,  wherefore  it  could  not  be  faid  to  fubfift  nor  be  affign- 
able  •,  but  fuppofing  this  i  coo  /.  to  be  affignable,  yet  as  it  was 
afligned  for  lefs  money  than  was  really  due,  {vizf)  for  7^0/. 
inftead  of  1000/.  the  affignee  Wilbraham  (hould  only  have 
the  money  he  aftually  paid,  and  not  the  whole  1000  A  which 
though  as  againft  the  aflignor  he  might  be  entitled  to,  yet  as 
againft  a  mortgagee  or  creditor  of  the  aflignor,  he  could  claim 
no  more  than  what  he  had  aftually  laid  down,  agreeable  to  the 
diflindion  taken  in  the  cafe  of  JViUiams  verfus  Sprtngjieliy 
I  Vern.  476. 

To  which  it  was  anfwered,  that  though  a  chofe  en  oBkrij  as  a 
bond,  {jfr.  was  not  in  ftriftnefs  of  law  affignable,  yet  in  equity 
(i)  it  was,  as  every  day's  experience  (hewed ;  that  though 
^e  wife  was  an  infant  when  the  affignment  was  made,  yet 
that  could  not  be  material  \  for  if  fhe  had  been  of  age  and 
joined,  the  deed  as  to  her  would  have  been  void,  and  (he 
miglit  have  pleaded  non  ejtfa&umi  but  being  a  perfonal  thing 
Sofl|iy«con-      the  huiband  alone  might  affign  it;  and  with  regard  to  its 

tlogent  intfrc/l 

which  the  bufbaod  has  in/ight  of  his  wife,  or  a  poHibility  of  a  term,  which  tha*  not  good  ftridljr 

^^  way  of  ain^meat,  yet  will  operate  as  an  agreement,  wnere  ^or  a  valuable  coofidefacion. 


C  608  3 


A  choff  ui  ac- 
tion, tho*  not 
affignable  at 
Iaw»  yet  it  fa 
10  equity,  where 
the  hufliiand  may 
afligo  it  alone, 
as  be  may  anv 
other  part  of 
the  wife'a  per- 
fonal eflate. 


(i)  Jacob^on  \.  IFilliams^  ante,    I  vol.  385, 
3  voL  132* 


Higden   v.    JViUinm/bM,    poL 
being 
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being  a  contingency  until   the  wife  Dorothy  fliould  come  to        Duke  of 
her  age  of  twenty-five,   it  had   been  determined    that  the       Talbot. 
poflibility  of  a  term,   {viz.)  where  a  term  was  devifed  to  A. 
for  life,  remainder  to  B.  for  the  refidue  thereof,  fuch  pofli- 
bility might  be  afligned  even  by  the  hufband  alone,  as  ap- 
pears from  the  cafe  of  Theobald  verfus  ( i )  Dufftiy^   decreed 
firft  by  the  Lord  Macclesfield^  affirmed  afterwards  by  the  pre- 
fcnt  Chancellor,  and  laft  of  all  by  the  Houfe  of  Lords.     But 
^irere  it  not  in  ftriftnefs  to  operate  by  way  of  aflignment,  yet 
k  would  be  good  as  an  agreement,  efpecially  when  made  for 
a  valuable  cenfideration  ;   that  in  the  cafe  of  Beckley  [a)  and    («)  Ante  iSa« 
Nenvland^  where  two,  whofe  wives  were  coheirefles  to  one  Mr* 
Turgh^  and  in  expeftation  of  gaining   confiderably  by  him, 
agreed  in  Mr.  Tt/rgu's  life-time  to  divide  between  them  what 
ihould  come  to  either  of  them  by  virtue  of  his  will ;  this  was       [  609  ] 
an  agreement  concerning  a  much  more  rcinote  poflibility  than 
that  in  the  prefcnt  cafe,  and  yet  was  eftabliflied  by  a  decree 
of  this  court. 

Then  as  to  the  objeftion  of  the  aflignment's  being  made  for 
750  /.  inilead  of  1000  /. ;  the  intereft  of  the  750  /.  from  the 
time  of  making  the  aflignment  to  that  of  Dorothy's  attaining 
twenty-five  would  amount  to  near  1000  /.  and  confidering  the 
chance  the  aflignee  run  of  Dorothy^s  dying  before  her  age  of 
twenty-five,  the  very  infuring  of  her  life  would  come  to  fo 
large  a  fum  of  money  as  to  make  it  a  dear  bargain.  That  it 
would  be  ftill  more  unreafonable,  (hould  Mr.  Taliot  be  con- 
-fhued  to  have  deftroyed  his  own  aflignment  of  this  1000 /• 
legacy  by  his  own  fubfec;uciU  fine,  that  he,  againft  his  own 
aflignment,  after  having  received  a  valuable  confideration  for 
the  fame,  nay  tlie  full  value,  confidering  the  remotencfs  of  the 
time  of  payment,  and  the  hazard  of  the  legacies  finking  in  the 
mean  while,  (hould  have  the  legacy  again  ;  and  with  regard  to 
any  judgment  or  other  creditors  of  Mr.  Taltot,  as  they  claimed 
under  him,  and  had  no  fpecific  lien  on  the  legacy,  they  could 
not  be  in  a  better  condition  than  he  himfelf  was ;  for  which 
reafons  the  Lord  Chancellor  decreed  this  aflignment  of  the 
1000/.  legacy  to  WUbraham  to  be  good,  and  that  he  was  en- 

!■    ■  ■  ■  '  ■  '  I     ■  ■  I  I  .  -■  ■  I      ■  M    mm  <m 

(1)  9  Mod.  loi. 

titled 
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£<io] 


A  tegacy  out  of 
a  peifanal  e  It  ate 
payable  to  an 
infant  at  ii, 
if  the  infant 
diet  before  af, 
hu  adminittra- 
tors  may  h  ive 
it  ;  fecun  if  the 
kgacy  is  charged 
upon  a  real  e* 
ftate. 


No  aWerfity 
where  a  pordoB 
it  charged  by 
will  upon  landy 
and  where  by 
deed  payable  to 
an  infant  at  ii; 
fjr  in  both  vafcs 
iftheinfjinidJei 
before  7i,  it 
ftnks  in:u  the 
land. 

I611  ] 


titled  thereto  with  intereft  frotn  the  time  Dorothy  came  to  the 
age  of  twenty-five. 

Thr  laft  queftion  was  toucbinj^  the  legacy  of  500  /.which  by 
the  firft  part  of  the  will  of  Sir  Tkomm  Doieman  was  given  10 
his  nephew  Lnuis  Doieman  to  be  paid  at   his  age  of  twenty- 
five,  and  fo  a  vefted  legacy   as  to  the  perfonal  eftate,  after 
which  the  teftator's  real  eftate  was  charged  therewith  ;  and  in 
regard  Lewis  Doieman  died  an  infant  of  about    the  age  of 
fifteen,  and  before  the  time  appointed  for  tlie  payment,  it  W2$ 
infifted  that  this  being  a  legacy  charged  upon  land,  did  fink 
for  the  benefit  of  the  hares  faEftis  or  natiis  5  that  here  the  prt- 
miiles  chargeable  with  this  legacy,  amongft  other  parts  of  the 
real  eftate  of  the  teftator,  were  devifed  to  truflces  and  their 
heirs,  upon  the  trufts  and  to  the  ufes  herein  before  mentioned; 
it  was  true  in  cafe  of  a  bcqueft  of  any  fum  of  money  oat  of 
a  perfonal  eftate  to  one,  to  he  paid  at  his  age  of  twenty-one  or 
twenty-five,  if  the  legatee  dies  before  the  time  of  payment,  it 
becomes  notwithftanding  a  vefted  legacy  tranfmiflible  to  exe- 
cutors or  adminiftrators  ;  but  where  fuch  legacy  is  devifed  out 
of  a  real  eftate,  and  the  legatee  dies  before  the  time  appointed 
for  payment,  there  the  legacy  fhall  fink  into  the  land  ;  becaufe 
equity  will  not  load  an  heir  for  the  benefit  of  an  executor  or 
admin  iftrator.     One  of  the  firft  cafes  of  which  nature  was  that 
of  Paulcit  and  Pauletiy  i  Vern.  204,  32 1,  where  a  portion  was 
charged  upon  a  term  for  years  raifed  out  of  an  inheritance  for 
that  puipofe,  payable  to  a  daughter  at  twenty-one  or  marriage; 
the  daughter  died  bcfoie  twenty-one  unmarried,  and  her  ad- 
miniftratrix  fuing  in  equity  for  this  portion,  the  court  decreed 
it  (Iiould  fink  into  the  land. 

Afterwards  cafes  happened  where  lands  were  by  w/// charged 
with  porti(3ns  for  children,  payable  at  their  ages  of  eighteen  or 
twenty-one  ;  and  on  the  child's  dying  before  fuch  time,  it  was 
ohjecied,  that  though  it  had  been  determined,  where  by  deed 
or  fettlcment,  lands  were  charged  with  portions  for  younger 
child n^n-  payable  at  certain  times,  this  being  upon  a  marriage 
trifcity  where  the  parties  contrafled  and  ftipulated  for  particu- 
lar purpofes  (as  the  advancement  of  daughters  in  marriage) 
and  wlicn  the  fadl  fo  happened  that  the  daughters  died  before 
they  had  any  occafion  for  their  portions^  thefe  were  decreed 
to  fink :  yet  a  legacy  given  by  a  will,  was  to  be  looked  upon 

as 
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&  a  bounty,  and  not  as  arifing  upon  any  treaty,  contra£l  or  .  ^"^*  «*^ 
Hipulation  between  the  parties,  for  which  reafon  it  fliould  not  Talbot. 
here  fink  as  in  cafe  of  a  fettlement. 

Notwithftanding  which^  fuck  diftmftion  has  been  difallowi 
ed,  and  the  rule  in  equity  fettled  to  the  contrary,  as  appears 
from  the  cafe  of  Smith  and  Smithy  2  Vtrn.  92.  where  a  por- 
tion charged  upon  land  by  a  will  payable  at  a  future  day,  on    So  where  a  por^ 
the  child*s  dyihg  before  the  day,  was  determined  to  fink  in  the    ^^a  peffonri  e-^ 
land,  to  which  purpofe  I  cited  the  cafe  of  Taies  and  Fettiplace.    ^V*'  P'^'*"'*  '^ 

rr  ^  •  •    .        u  1  •  f         afaturcday, 

2  Vern.  410.  as  in  point,  where  a  legacy  was  given  out  of  a  and  if  that 

pcrfonal  cftate  (and  in  aid  thereof  the  real  eftate  made  fubjeft)  ""thct^tX^t 

payable  at  i^future  day,  before  which  day  the  legatee  dyings  '«•'  «?■"  5 

though  not  ohly  the  difference  before  mentioned  between  a  fon  to  whom  it" 

fettlement  and  a  will  was  infilled  upon,  but  likewiife  another  bcf«re"he  por- 

aiftinftion  attempted  to  fed  nlade*  (viz.)  where  a  legacy  was  "*>« '« p»yaWe, 

,  J.     ,,  ^  I        J        -r.      ,     i  J      1.  1.  itfinkiaitotke 

charged  both  upon  a  real  and  perlonal  eitate,  and  where  upon    \^^, 

lands  only  :  yet  was  it  decreed  that  thfe  kgacy  fliould  fink  into 

ithc  land.    Alfo  1  mentioned  the  cafe  of  Jennings  verfus  Lookes 

(iz^hcard  before  the  Majler  of  the  Rolls  and  Mr,  Baron  Gilbert^    (,)  Ante  %j^k 

when  Lords  Commiflioners  of  tlie  great  feal,  in  wliich  cafe  a 

legacy  was  given  to  a  child,  payable  at  twenty-one,  out  of  the 

pcrfonal  eftate^  which  if  not  fufficient^  the  real  eftate^  to  be 

liable  \  and  in  tfiat  cafe  the  above-mentioned  diverfity  between 

a  portion  fecilred  by  a  deed  and  a  will  >Vas  irififted  on ;  never- 

thelefs  this  diftin^ion  was  over-ruled^  and  it  was  held  that 

kho*  if  the  adminiftrator  of  the  legatee  who  died  before  twenty- 

ibnc,  could  get  all  or  any  part  of  the  legacy  out  of  the  perfonal 

cftate,  he  was  at  liberty  fo  to  do  ;  yet  with  rcfpcd  to  the  land| 

he  fliould  recover  no  part  from  thence. 

In  anfwer  to  all  which  it  was  urged,  that  there  was  a  ma-  [  6i%  \ 
lerial  difference  between  a  portioti  contra£ted  for  by  ftipulation 
of  the  parties  before  marriage,  or  fecuted  by  a  marriage  fet- 
tlement, and  legacies  charged  upon  land  by  will,  which  is  a 
mere  bounty  ;  as  alfo  between  a  portion  to  a  child  for  whoa;i 
the  father  is  bound  to  provide^  and  a  legacy  to  a  nephew  or  re- 
mote kinfman,  for  whom  the  teftator  i3  not  obliged  to  make 
any  provifion.  That  in  the  principal  cafe  the  500/.  being 
given-  firft  as  a  legacy  out  of  the  perfonal  eftate,  it  would  not 
flaky  but  fubfift,  though  the  child  fliould  have  died  before  iht 
fixj  of  payment  \  and  when  by  the  latter  part  of  the  will  the 

VoL.IL  Kk.  land 
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Duke  of  land  came  to  be  charged,  this  was  only  a  fccurity  In  ai<5,kt 
TAtioT.^'  ftill  fo''  ^^^  payment  of  what  was  before  given  out  of  the  pcr- 
fonal  eftate,  juft  as  if  a  fubfequent  mortgage  had  been  made  for 
the  payment  of  the  legacy,  the  nature  thereof  or  it*s  fub- 
fiftence  would  not  thereby  have  been  altered,  but  it  would  ftill 
continue  a  legacy. 

At  another  day,  this  caufc  having  been  adjourned  in  order 
to  fearch  precedents,  the  Lord  Chancellor  faid  he  had  looked 
into  the  cafe  of  Totes  and  Phettiplace  in  2  Fern,  and  alfo  that  of 
Jennings  and  Lookes^  both  which  came  fully  up  to  the  prefent 
cafe,  (v/z.)  that  where  the  perfonal  eftate  was  not  fufficicnti 
^nd  the  real  eftate  in  failure  thereof  was  made  liable  to  anfwer 
the  legacies,  in  cafe  of  the  legatee's  dying  before  the  legacy 
became  due,  the  charge  upon  the  land  determined ;  that  it 
feemed  but  a  very  flight  and  fuperficial  diverCty  between  a  le* 
gacy  given  at  twenty-one,  and  payable  at  twenty-one  j  and 
tho'  it  had  been  cftabliflied  in  the  (i)  fpiritual  court,  as  to 

legaciet 

( I )  The  diflindion  abovemencioned 
with  refpe^  to  interelb  ariixng  out  of 
perfonal  property  (as  far  at  lead  as  they 
are  of  sl  legatory  nature),  although  ex- 
plained and  in  fome  degree  correded  by 
the  more  modern  cafes^  is,  in  fubflance, 
rlbbliflicd   by  Lampen  v.  Goberrj^     z 
Cha.  Ca.  155.  Smcil  v.  Dte^  2  Salk.  415. 
1  Eq.  Ca.  Ab.  295.  pi.  2.  note.  Bar- 
lo'ww.  Grant,  I  Vern,  255,     Onjlotuv. 
South,  I  £q.  Ca.  Ab.  295.  pi,  6.     Sta- 
fltton  V.  Cbeelff,  Pr^.  Cha.  318.     Love 
v.  UStrofige,  3  Bro.  P.  C.  337.    Corbet 
V.  Palmer^  2  Eq.  Ca.  Ab.  548.  pi.  27. 
Lo-wtber  v.  CofiJott,  Barnard.  329,  Steatl- 
tnan  V.  Palling,    3  Atk.  427.      Gofs  v. 
Nel/on,  I  Burr,   227.     Barnes  v,  Allen^ 
I  Bro.  Cha.  Rep.  181.     Momkboufe  v. 
Holme,  I  Bro.  Cha.  Rep.  298.  Batjony. 
l^faJJ'fon,  2  Bro.  Cha.  Rep.  75,     May 
V.  PToody  3  Bra.  Cha.  Rep.  47 1 .  Where 
intereft  is  given  before  the  time  of  pay- 
ment, it  is  evidence  of  an  intention  to 
veil  the   legacy.   Collins  v.  Met  calf e^  i 
Vern.  462.    Stufhton  v.  Cheeles,  2  Vem. 
673.  and  Pre.  Cha.  318.  S.  C.     Jtkins 
V.  Hiccocks,  t  Atk.   ^01 . .  ?'^an  v.  Clarke, 
I  Atk.  512.    Ne^le y.  HlUisy^^xu?iiji. 
43.    Fonnereau  V.  Fonnereau,  3  Atk  64J. 
and  X  Vez.  i iS:  S.  C.    UTalcgt  v. HaU, 


2  Bro.  Cha.  Rep.  305.  Bat  it  fe 
that  theie  authorities  are  not  applicablf 
to  any  interefts  but  thofe  of  a  legatory 
nature,  although  the  fund  be  merely 
perfonal.  Hubert  V.  Farftks,  2  Vez.  262. 
Lord  Teynhem  v.  Webb,  2  Vez.  207. 
Gofs  V.  Nelfon,  \  Burr.  227.  So,  with 
refped  to  all  intere(b  ariiing  out  of 
land,  the  rules'  on  the  fubjed  are  to* 
tally  different ;  for,  whedier  the  bod  be 
the  primary  or  auxiliary  fund^  whether 
the  charge  be  made  by  deed  6t  4mill^  at 
a  portion  or  general  legacy,  Uit  a  ehild  Off 
zftranger^  *wi(b  or  without  httettH,  the 
general  rule  is,  that  charges  upon  land 
payable  at  a  future  day  ihall  not  bt 
raifed,  where  the  party  dies  before  the 
time  of  payment.  Bond  v.  Brsnn,  2  Cha. 
Ca.  165.  Lsidy  Powlett  v.  Lord  ?#«?. 
lett,  1  Vern.  204.  321.  Smith r.Smitk, 
2  Vern.  92.  Tates  v.  Phettiplace,  1 
Vern.  41 6.  Carter  v.  BUtfo§^  Pre.  Cha. 
267.  Toumay  v.  Tounusy,  Pre.  C ha:  290. 
Stapleton  v.  Cheeles,  Pre.  Cha.  3 1 8.  ^«- 
ningt  V.  Loeits,  ante  276.  Jbch  v.  #7A 
yda,  Mof.  68 .  Bateman  v.  Pieuhy  9  Mod, 
106.  Gordon  v.  Raynes^  pod,  3  vol.  134* 
Bradley  v.  Powell,  Ca.  temp.  Tai.  19^ 
Hall  w  Tenyy  i  Atk.  Jo'a.  Pri^e  r. 
Msfig^  I  Atk.  4Sa.    Mojcst  f.  tSr- 
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legacies  given  out  of  a  perfonal  eftate,  it  did  not  defervc  to  be 
favoured  or  countenanced,  where  the  legacy  is  charged  upon 
land,  and  the  infant  legatee  dies  before  twenty-one,  or  before 
the  time  when  the  legacy  is  made  payable  ;  that  there  was  not 
any  tiie  lead  difference  between  a  fum  of  money  charged  by  a 
will  on  land,  payable  to  an  infant  at  twenty-one,  and  where 
jfiich  chali-ge  arifes  by  a  deed.  That  the  authorities  before 
mentioned  (hew  there  is  no  difference  where  the  real  as  well 
as  the  perfonal  eftate  is  charged,  for  in  fuch  cafe,  as  far  as  the 
executor  or  adminiftrator  claims  out  of  the  latter,  he  (hall  fuc« 
ceed  according  to  the  rule  of  that  court  where  thefe  things 
sire  determinable,  even  tlio'  tlie  infant  legatee  dies  before  the 
time  of  payment,  but  as  far  as  the  legacy  is  charged  upon  the 
land,  fo  far  (hall  it,  on  the  legatee's  dying  before  the  legacy 
becomes  payable^  fink  ;  and  this  being  the  rule  which  has  of 
late  univerfally  prevailed,  be  the  legatee  a  child  or  a  ftranger, 
it  would  be  of  the  moft  dangerous  confequence,  and  difturb  a 
great  deal  of  property  for  him  to  break  into  it. 
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riwr,  iAtk.555.  (in  which  the  authority 
ofjackjbn  v.  Farrant^  2  Vern.  424.  and 
Cave  v.  Caruty  2  Vern.  508.  is  denied) 
f^aM  V.  Clarke,  I  Atk.  5I  2.  RicbarJ/on 
V.  Gree/e,  3  Aik.  69.  Aitormy  General 
y.  Milnevy  3  Atk.  112.  fun/laU  v. 
iracken^  I  Bro.  Cha.  Rep.  124.  note. 
Uarrijom  v.  Na^hr^  2  Bro.  Cha.  Rep. 
lo8.  Ga^wler  v.  Siandernuicke^  I  Bro. 
Cha.' Rep.  106.  note.  This  rule  how- 
ever is  fubjeA  to  many  exceptions,  as 
where  the  time  of  payment  is  poilponed 
from  the  circamftances,  not  of  the  per- 
son, but  of  the  fund.  Lowtberv.  Con- 
dan^  2  Atk.  127.  130.  Barnard.  327. 
S.  C.  Bktler  v.  Ditneombe,  ante,  1  vol. 
457.  Pitfield*%  cafe,  ante  513.  King 
y.  H^iibers,  Ca.  temp.  Tal.  1 1 7,  and 
pod.  3  vol.  414.  S.  C.  Ernes  v.  Hart- 
gpcJt,  2  Atk.  507.  Sbennm  v.  CMnsy 
3  Atk.  319.  Htttcbins  v.  Fuy,  Com. 
Rep.  716.  Hod^onv.  Raw/on t  I  Vez. 
44.  Thampfon  v.  D(rM,  i  Bro.  Cha. 
Rep.  193.  note.  Manning  v.  Herbtriy 
Ambi^575.  Tunjiallw.  Bracken,  i^vo. 
Cka.  Rep.  124.  note,  and  Amb.  t6y. 
5.  C.     Emtrt^f  V.  Martin^  Amib,  230. 


Smith  V.  PartridgCy  Amb.  266.  Jcal 
V.  Titchener,  i  Bro.  Cha.  Rep.  120. 
note.  Clarke  v.  Ro/j,  ibid.  Kemp  v. 
Dai}j,  ibid.  Pa*wfiy  v.  Edgar,  1  Bro. 
Cha.  Rep.  191.  note.  Morgan  v.  Gar^ 
diner,  I  Bro.  Cha.  Rep,  193.  note. 
Da-w/ow  V.  Kiliet,  I  Bro.  Cha.  Rep.  1 1 9, 
GodnMin  v.  Muntlay,  1  Bro.  Cha.  Rep, 
191. — Iri  thofc  cafci  where  portions 
have  been  given  out  of  land  and  nd  tim9 
of  payment  cxprefTcd,  it  fccms  difficult 
to  reconcile  the  determinations;  ac- 
cording to  Barl  of  Ri-vers  v.  Earl  of 
Derby,  2  Vern.  72.  Copper  v.  Zcott^ 
poft.  3  vol.  119.  Wilfon  V.  Spencer^ 
poll.  3  vol,  172.  they  are  intercfts  veiled 
prefently,  and  tranfmiilible,  yetBrrui/t 
V.  Bremuin,  Pre,  Cha.  195.  Warry. 
Weer^,  Pre.  Cha.  213,  Lord  Tepiham. 
V.  W$hb^  2  Vc^.  209.  TanJiaJl  v.  Brac- 
ken, I  Bro.  Cha.  Rep.  124.  note.  Lord 
Hincbinbrooke  v.  Seymour^  i  Bro.  Cha. 
Rep.  395.  deterniine  that  fach portions 
do  not  veil  if  the  children  die  before 
they  want  them,  et  vide  Lcwikw  v. 
C^idotit  sAtk.  133. 
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Wherefore 


6i3 


De  Term.  S.  Trin.  173 1^ 


Dokc  of  Wherefore  he  thought  tliat  the  500/.  legaqr  payable  to Lrans 

Talbot.  *     Dolnnan  at  twenty-five,  on  his  dying  before  that  time,  a^  to  fo 
much  thereof  as  was  payable  out  of  the  land^  muft  fink. 


Cafe  192. 
Ac  the  Rolls. 
A  father  or  mi- 
tber  mvf  be 
couGn  to  the 
fon»  and  at  foch 
inherit  to  him 
notwithftanding 
the  relation  of 
father,  &c. 

C  614  ] 

(a)  Vide  Litt. 
Iba.3. 


Eaftwood  verf.  Vinke,  or  Eaftwood  verf.  Styles. 

IN  this  cafe  one  of  the  points  was,  where  a  fon  died  fcifcd 
in  fee  of  land  without  iflue,  brother  or  fitter,  but  leaving 
two  coufins  his  heirs  at  law,  one  of  whom  was  his  own  mo* 
ther,  whether  the  mother  could  take  as  heir  to  her  fon  ? 

ObjeH.  The  father  or  mother,  grandfather  or  grandmothcf 
cannot  take  as  heir  to  their  fon  or  grandfon  j  they  may,  it  is 
true,  inherit  by  (/i)  circuity,  as  thus:  the  uncle  may  take  as 
heir  to  the  fon,  after  which  the  father  or  mothct  may  take  as 
heir  to  the  uncle,  but  the  father  or  mother  cannot^  as  in  the 
prefent  cafe,  fucceed  immediately  and  in  the  firft  inftan(^  to 
the  inheritance  of  the  fon. 

On  the  other  fide  it  was  faid,  and  fo  ruled  by  the  Mafier  of 
the  Rolls,  that  though  a  father  or  mother  could  not  as  fatter  or 
mother  inherit  immediately  after  the  fon  j  yet  if  the  cafe  (hould 
(o  happen,  tliat  the  fatj^er  or  mother  were  cotifin  to  the  fon, 
and  as  fuch  his  heir,  they  might  take  not^^nthftanding ;  and 
that  here,  though  the  heir  was  alfo  mother,  this  did  not  hin- 
der her  from  taking  in  the  capacity  or  relation  of  coufin.  Hij 
Honor  further  obferved,  that  the  other  coufin  being  but  half 
an  heir  could  not  take  the  whole,  neither  could  any  thing  go 
to  the  lord  by  efcheat,  for  as  long  as  there  is  any  heir  left  he 
cannot  take  ;  fo  that  though  tlie  other  coufin  could  take  but  a 
moiety,  yet  her  being  a  moiety  of  an  heir  would  prevent  tlic 
lord's  title  by  efcheat  •,  and  that  notwithftanding  this  "wni  a 
very  uncommon  cafe,  he  took  it  to  be  a  clear  one. 

Another  point  was,  a  man  on  the  marriage  of  his  wife,  gave 
a  bond  to  her  truftee,  in  the  penalty  of  4000  /.  conditioned 
on  hii  marriage,  ^^^t  if  he  at  any  time  within*  four  months  (hould  fettle  and 
aflurc  freehold  lands  of  the  yearly  value  of  1 00  /.  on  his  wife 
for  her  life,  or  ff  his  heirs,  executors  or  adminiftrators  (hould 
within  the  fpace  of  four  months  after  his  death  pay  unto  his 
faid  wife  2000  /•  tlien  the  bond  to  be  void.     The  hu(ba9(l 

ihall  pay  her 

icool.  within  four  months  after  hif  death  $  halband  afttr  this  derifes  Co  his  wife  lands  of  SSL  {Cf 

^aun  I  thia  fluJi  oot  b<  ukitaio  ^t  of  the  ioo  l>  per  aaansi*  b^^talj  m«  heacfo^ucv. 

fcOrt 


%  Kel.  in  Cha« 

36. 

One  gives  a  bond 


four  months  to 
fettle  lands  of 
100  1.  per  too. 
on  his  wife,  or 
th^t  his  heirs 
executoffy  drC' 
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ibon  after  the  marrtagc  made  hU  will,  dcvifing  thereby  free-   Ba^twooo  v. 

hold  ^nd  copyhcld  lands  lying  intermixed  in  Norfolk^  of  the 

yearly  value  cf  HB/.  to  his  loving  wife  and  her  heirs,  having 

furrendcred  all  his  copyhold  to  the  ufe  of  his  will,  and  died 

within  four  months   after   the  marriage.     Whereupon  the 

wife  now  inGfted  to  retain  thefe  lands  of  88  Lper  annunty  and 

that  in  regard  her  hufband  had  not  fettled  the  loo  /.  per  annum 

for  her  life,  (he  was  alfo  at  liberty  to  ele£l  the  2000  /.  out  of 

his  aiTets. 

Againft  which  demand  it  was  urged,  that  this  devife  of 
hnds  of  88  Lper  annum  was  a  fatisfadion  of  the  bond,  becaufe 
lands  of  88  /•  per  annum  in  fee-fimple,  were  greater  in  point 
of  value,  and  might  be  fold  for  more  than  would  purchafe 
100  /.  per  annum  for  her  life,  nay,  might  in  a  day's  time  be 
turqed  into  an  annuity  of  100  /.  per  annum ;  but  taking  it  that 
diis  devife  was  not  to  go  in  fatisfaftion,  yet  it  ought  at  leaft  to 
go  towards  it;  and  therefore  all  that  the  executors  of  the  huf- 
band  had  to  do,  would  be  to  make  up  the  88  /.  per  ami.  100  /. 
per  ann.  that  if  the  huftand  in  his  life-time  had  fettled  lands  of 
%Zl.  per  ann.  on  her,  fuppofing  it  were  for  life  only,  this  had 
been  a  performance  in  part  of  his  bond,  and  he  would  have  been 
bound  only  to  make  it  up  100  I.  per  ann.  for  which  purpofe  the 
cafe  qf  tyUc&x  and  Wilcox ^  2  Fern.  558.  was  cited,  where  one 
bound  to  fettle  upcii  his  fon  lands  of  1 00  /.  per  ann.  left  an  eftatc 
of  looi.perann.  to  defcend  to  fuch  fon,  tho'  the  lands  agreed  to 
be  fettled  were  to  be  intailed,  and  thofe  that  defcended  a  fee- 
fimple,  and  fo  of  a  different  nature,  yet  were  thefe  latter  con- 
ftrqed  a  fatisfaftion.  That  if  in  that  cafe  the  lands  defcended 
had  been  but  88  /.per  ann.  all  tliat  his  executors  by  virtue  of  the 
covenant  had  been  bound  to  do,  would  have  been  to  make  the 
lands  defcended  of  88  /•  amount  to  100  /.  per  ann.\  fo  here  tlic 
lands  devifed  were  to  be  made  up  but  1 00/.  per  ann.  and  2  Fern. 
498.  Brown  v.  Daivfon  was  cited,  where  A.  on  his  wife's  [  616  ^ 
joining  in  a  fale  of  part  of  her  jointure,  gave  her  a  note  to  pay 
her  7  /.  10/.  per  annum  for  her  life,  and  afterwards  on  a  fale  of 
9  farther  part,  gave  her  a  bond  to  pay  her  6/.  10/.  per  an* 
num  for  her  life,  and  by  will,  without  taking  notice  of  the  note 
or  bond,  gave  her  1 4  /.  per  annum  for  her  life  ;  the  devife  was 
held  to  be  a  fatisfafiion  of  the  bond  and  note.  So  if  a  child  has 
9  portion  fecured  to  her  by  a  fettlement,  and  afterwards  has 
(be  like  or  a  greater  portion  given  her  by  the  will  of  the  fame 

K  k  ^  ipa/eat 
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Eaitwooo  tr,   parent  who  made  the  fcttlcmcnt,  the  legacy  (hall  be  takcB  in  (ii> 

Co)  Vid«  vol  I.  lieu  of  the  portion  by  the  fettlement^  and  the  child  not  have  both. 
147.  299. 

It  was  farther  obferved,  that  the  election  was  in  the  huflumd 

to  fettle  lands  of  100/.  per  annum  on  the  wife  for  her  life, 
within  four  months  after  the  marriage,  or  that  his  heirs^  exc^ 
cutors  or  adminiilrators  (hould  pay  the  wife  2000  /•  and  here 
tlie  hufband  dying  within  four  months  after  the  marriage,  the 
ele£lion  which  he  had  (hould  go  to  his  heirs,  executors  or  ad^ 
minidratorsy  which  eledion  was  confiderable,  (ince  the  land 
to  be  fettled  was  but  1 00  /•  per  annum  for  her  life,  but  in  de- 
fault thereof  the  money  to  be  paid  ber  was  n^ar  double  the 
value,  {viz.)  2000  /• 

Miijicr  of  the  Rolls ;  As  money  and  lands  arc  things  of  % 
difierent  nature,  the  one  (hall  not  be  taken  ( i }  in  fatisfadlion 
of  the  other.  Whatever  is  given  by  a  will  is  prima^facH  to  be 
intended  a  bounty  and  benevolence ;  and  it  is  remarkable,  that 
in  the  prefent  cafe  the  devife  is  to  his  loving  vrife,  which  is  a 
word  of  affedion.  I  look  upon  it  to  have  been  a  ftretch,  that 
where  a  man  has  owed  J.  S.  100  /•  and  afterwards  given  him 
a  legacy  of  100  /.  this  latter  has  been  taken  (2)  in  fatisfadUon 
of  the  former,  (ince  at  that  rate  nothing  is  given  ;  but  tho'  the 
court  has  gone  fo  far,  it  never  yet  conftrucd  a  dcvifc  of  land 
to  be  a  fatisfaftion  for  a  debt  of  money,  m^ch  lefs  has  it  de- 
creed that  a  legacy  of  a  lefs  fum  than  the  debt  (hould  be 
deemed  a  fatisfattion  pro  tanto  \  the  devife  of  fuch  of  the  land 
as  is  cophcld  cannot  poflibly  go  towards  fatisfaflion  of  the 
IOC  /.  per  antmm^  which  was  to  be  freehold  ;  nay  fuppofing 
the  whole  88  /.  per  annum  were  freehold,  it  would  not  go 
towards  fatisfadtion  of  the  100  L  per  annum^  not  being  focx- 
prefTed ;  but  if  there  be  not  enough  to  anfwer  the  reft  of  the 
charges  laid  upon  the  land,  or  the  bond  creditors  who  may 


Money  tnA 
lunds  being 
things  of  «4ir- 
/ierenc  kind,  the 
one  cho*  of 
greater  value, 
ihali  never  be 
taken  in  farif- 
faction  uf  the 
other,  unlefi  fo 
evprefled. 
Whacever  if 
given  by  a  will 
It  prima  facie  to 
be  intended  a 
benevi.leoce« 


I  6'7] 


(i)  Cranmer\  cafe,  %  Salk.  508. 
Hoxkev.Grtrve,  2  Eq  Ca.Ab.  jU^pI.^. 
and  I  Bro.  F.  C.  464.  S.  C.  Chaplin 
v.  ChafU-ij  poft.  3  vol.  247.  Ecllaps 
V.  Ufhtva't,  I  Atk.  42J.  Barrft  v. 
Beckjcrd^  I  Vcz.  52I.  Brighton  v. 
Errih^tcN,  7  Bro.  P.  C  12.  Grave  v. 
Earl  ot  SaVJhury,  i  Bro.  Cha.  Rep.  425. 
So,  t:ie  ihingfublUtuted  mull  be  equally 
cprrain  and  a«.ivar.tageous with  ihe  thing 
c'u--  or  vcnii«.v.j;cd  ior^  within/on  V.  H^M, 


z  Vern.  478.  Mafters  v.  Maftcrsy  ante 
1  vol.  423.  Cromptonv.  SaU,  ante,  555. 
Bellajis  V.  Utbtxait^  I  Atk.  426.  Ni- 
ojolls  V.  "Judforiy  2  Atk.  3O0.  Graham 
V.  Grahaniy  I  Vcz.  262.  Clark  ?. 
Scwell,  3  Atk.  96.  Middlttony.  Pf)^^ 
Air.b.  391.  haynei  v.  Micoe,  i  Bro. 
Cha.  Rep.  129.  Jeacock  V.  Fa-kwerj 
1  Bro  Cha.  Rep.  295.  Drzr/e  v.  Pea- 
/f/,  at  the  Rolls,  Nol:  bih^  10th  i;85> 
(2)  Vide  Cianceys  cafe,  ante,  i  vol.40^« 

come 
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come  upon  the  land,  then   indeed  fo  much  of  the  88/. /^r   Eastwood  v. 

ftnnum  devifed  as  is  freehold,  might  be  taken  towards  fatisfac- 

tion,  becaufe  otherwife  tlic  teftator's  will  would  be  difappoint- 

cd ;  though  fuppofing  there  are  affets  to  pay  all  the  bond- 

fiebts,  and  likcwife  the  charges  laid  by  the  will  upon  the  land 

(which  was  afterwards  admitted)  in  fuch  cafe  the  88/. /^r 

0nni4m  fhall  be  enjoyed  as  a  bounty  and  benevolence ;  vide 

4  Com  Vernon^  cafe,  and  alfo  that  of  {a)  Lawrence  verfus    («)  i  Vera. 

Lmvurence.  ^* 

As  to  the  objeftion,  that  the  heirs  of  the  executors  of  the  tef-   A.  bound  with- 

■*  in  four  monthi 

tator  ought  to  have  their  election  either  to  fettle  lands  or  pay  after  hit  mir- 

the  money,  the  hufband,  it  is  true,  had  this  eleilion  in  him,  iMdtof  icwl* 

which  was  to  continue  four  months  after  the  marriage,  but  he  Pf '  anouan  on 

dying  within  the  four  months,  though  the  time  expired  after-  to  leave' her 

wards,  yet  where,  upon  the  death  of  the  teftator  matters  are  i^^iin  the^fo'** 

for  fome  time  in  confufion,  nothing  is  more  ufual  than  for  the  months,  after 

court  to  {h)  enlarge  the  time,  or  to  relieve  againft  any  lapfe  ^JJiontht  l%u^ 

thereof ;  wherefore  let  the  hufband*s  executors  pay  the  incur-  5'*.?"^"^**" 

r  r    1  f  r  i        .         t        r     1       f       I.        ^«"  *'«^»  «''»«- 

ring  profits  of  the  loo  /•  per  annum^  from  the  death  of  the  hul-    tber  to  pay  the 
band,  to  the  wife,  and  fettle  upon  her  the  loo/.  per  annum^   ^J^;  So^l"* 

2ooo/.  to  her,  but  the  88/. 
aken  as  part  of  the  loo  I.  per 
fittnum  agreed  to  be  fettled  ( i ). 


they  not  being  bound  to  pay  the  2000/.  to  her,  but  the  88/.    W  Videamo 
per  annum  devifed  (hall  not  be  taken  as  part  of  the  100 1,  per 


(1)  Reg.  Lib.  A.  1730.  fol.  469.  and    ccllor.  Pafch.  1732.  Reg.  Lib.  A.  I73l# 
jiffifmed  on  appeal  to  the  Lord  Chan-     fol.  297* 

North  verfus  AnfelL  [  618  3 

Cafe  193. 

A]^Ian,  in  confideration  of  a  portion  of  500/.  which  he    ^^  the  RoiJ«, 
was  to  have  in  money  and  goods  with  his  wife,  and  in    1  Eq.  Ca.  -Ab. 
confideration  of  the  marriage,  made  a  fettlement  before  rhar-    q°^*j J  ionfider. 
riaee  of  land  to  the  ufe  of  himfelf  for  life,  remainder  to  truftees   ■5*®"  "^  n**'- 

,  .  .  .  nage  and  of 

for  200  years,  remainder  to  the  wife  for  life,  remainder  to  500 1.  portion 

himfelf  in  fee;  the  truft  of  the  200  years  term  was  to  raife  h.vcwith'hia 

aoo/.  to  be  paid  as  the  wife  by  her  will  or  any  writing  (hould  ^.'^^  )»y  ^ttie- 

dire£l;    the  hufband  and  wife  having  lived  together  about  the  wife  to  dif- 

fiftcen  years,  (lie  made  a  will,  appointing  the  payment  of  the  he['>»k*iH*-^**thc*'' 

live  together 
fifteen  years,  and  the  wife  givft  the  200 1,  away  by  her  will  ;  the  huftand  at  this  diftance  of  lima 
4b^i  not  be  admitted  Co  fay  he  had  not  500  1»  with  his  wife,  but  ihaU  pay  the  money. 

K  k  4  ^00/^ 


6iS 


KoifTtl  tr. 
AmiLL. 
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A  fcttlementMr 
jointure  on  a 
marriage ,  tho* 
m^de  very  un- 
equally, and  in 
favour  of  che 
wifr,   will  no( 
be  f  t  a6dc  In 
cqu  ty  a^k  that 
c»nni.c  put  the 
Wife  iu  il«:u 
quo. 
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100/.  and  died  before  her  hufband.  On  the  appomtcei 
bringing  their  bill  for  the  raifing  of  this  200/.  the  huftand 
infill edy  that  he  never  received  above  300  /.  as  a  marriage  por- 
tion with  his  wife,  and  that  his  having  500/.  was  as  a  con* 
dition  precedent,  and  the  confideration  for  her  power  of  dif. 
pofing  of  200/.  and  to  be  underftood  thus,  200/.  out  efbn 
^00/.  or  as  if  the  words  had  been,  that  upcn  cortdition  thehuf- 
bandjbiuld  recerue  500/.  'tbrth  h'rs  wj^,  he  would  then  allow 
her  to  difpofe  of  200/.  out  of  it, 

MnJIer  of  the  Rolls :  The  confideration  pf  this  power  ta 
difpofc,  is  not  only  the  wife's  portion  but  the  marriage^  which 
laft  alone,  without  any  portion  had  been  ^  good  confideration, 
both  for  the  power  and  alfo  the  jointure  ;  ^c  quantum  of  the 
portion  fcems  rather  a  computation  than  othcrwife,  and  it  is 
not  to  be  imagined  but  that  the  huiUand  would  and  did  look 
into  fuch  quantum  before  the  marriage,  and  was  (atisfie^  there? 
with ;  nor  is  there  the  leaft  evidence  of  any  fraud :  the  reafon 
why  this  court  does  i?ot  relieve  againft  marriage  contrads  for. 
fettlemcnts,  joihtures  or  other  provifions,  though  tliey  may 
be  very  unequal,  and  in  favour  of  the  wife,  is,  becaufe  it  can- 
not fet  the  wife  injlatu  quo^  or  unmarry  the  parties,  as  was  faid 
in  the  cafe  of  Wlcherley  and  Wicherley^  where  the  remainder 
man  brought  a  bill  to  be  relieved  againft  a  jointure  made  by 
the  tenant  for  life,  even  upon  his  death-bed,  in  confideration 
of  and  previous  to  his  marriage,  by  virtue  of  a  power  rcfcrvcd 
to  him  *,  in  which  cafe  the  Lord  Parkerj  aflifted  by  the  Lori 
Chief  Judice  Prait  and  myfelf,  denied  relief.  Moreover  the 
anfwcrof  the  hufband  in  ;his  cafe  is  very  tender,  denying  that 
for  the  umrriage  pGi'tkn  he  received  above  300/.  whereas  he 
might  receive  mor^  afterwards,  and  it  would  be  extremely 
hard  and  unreafonuble,  to  put  the  legatees  of  the  wife,  who 
may  be  ftrangers  to  all  thefe  matters,  at  the  diftance  of  fifteen 
years,  after  fo  long  an  acquiefcence  of  the  hufband,  to  fhew  he 
received  a  portion  of  500/.  with  the  wife,  which,  had  the 
hufD:.nd  died  foon  after  the  marriage,  might  eafily  have  been 
made  to  appear;  wherefore,  upon  a  prefumption  that  the 
huiband  received  the  500/.  I  (hall  decree  the  200/.  to  be 
raifed  with  intercft  from  the  end  of  the  year  after  the  wifc'i^ 
death,   and  witli  cofts. 
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Bligh  &  al'.  verfui  Earl  of  Damley.  Cafe  194. 

TH  E  late  Earl  of  Darnlt^^  the  defendant's  father,  fcifed  ^^  the  Rolls, 
in  fee  of  a  great  real  edate  both  in  England  and  Ireland^  MarihaUlng  of 
9nd  poiTefTed  of  a  leafehold  in  Scotland^  and  likewife  of  a  con* 
.fider^ble  perfonal  eflate,  having  two  fons  and  three  daughters, 
\>j  his  will  devifed  8000/.  a-piece  to  his  two  cldeft,  and 
0oool.  to  his  yQungefl  daughter,  charging  his  real  edate 
with  the  payment  thereof.  Afterwards  by  a  codici)  he  be- 
queathed feveral  pecuniary  legacies  of  condderable  value  t9  r  620  j 
his  feveral  brothers  and  (ider^  (the  plaintifis)  without  chargr 
jng  his  real  eflate  with  the  payment  of  thefe  latter  legacies. 
(Subfequent  to  which  he  entered  into  a  coiftra£l  before  the 
Mafler  for  the  payment  of  17,000/.  for  a  third  part  of  the 
inanpr  of  Cobham^Hal!^  in  Kent^  he  having  two  thirds  of  the 
faid  manor  before,  The  Mafter  reported  him  the  bed  pur- 
phafer,  and  before  his  death,  which  happened  fopn  after,  tha 
report  was  abfolutely  cpnfirmed. 

The  Lord  Damky*%  perfonal  edate,  before  his  entering  into 
the  contrad  for  thepurchafe  of  this  edate,  was  fufficient  for 
the  payment  of  all  his  legacies,  but  the  performance  of  the 
contra£l  \^ould  (as  il  was  thought)  occafion  a  deficiency  of 
fifR:t$«. 

Mr,  ffcmJjy,  who  was  the  owner  of  the  third  part  of  the  One  by  will 

manor  of  Cobbam,  having  brought  his  bill  againd  the  execu-  flc"s?^f!Iri'*" 

fors  and  heir  of  the  late  Earl  of  Darnleyy  to  have  the  purchafe  charged  on  the 

complcated  and  the  money  paid,  obtained  a  decree  for  the  othermotj  if 

fame  ;  at  which  time  the  now  plaintiff's  the  younger  brothers  *^*  p«rfonai 

|in4  fidcrs  of  the  late  Earl,  brought  their  bill,  fetting  forth  the  not  fufficient  xm 
will,  aqd  that  feveral  pecuniary  legacies  had  been  given  them '  J^^i",  cbar^d ' 

out  of  the  perfonal  edate  in  general ;  that  his  daughters  had  <*"  ^*»«  '*••  «- 

the  above  mentioned  legacies  charged  upon  the  real  edate,  paid  thereout  { 

and  that  the  tedator,  fince  the  making  his  will,  havinp;  entered  «f '^'^^^  *»«▼«  ' 

'  o  »  G  been  paid  out 

into  this  contraft  for  the  purchafe  of  the  Cobham  edate,  where-  of  the  perfonal 

by  there  might  be  a  deficiency  of  the  perfonal  aflets  for  the  le^iciM,  at  to 

payment  of  thofe  legacies :  Therefore  they  prayed  that   the  ft,™a"i|j\h^*,** 

aflets  might  be  marfhalled,  and  the  daughters'  legacies  paid  out  p'»*^  "po"  ^^ 
^f  the  real  eftate  ;  or  if  already  recovered  out  of  the  perfonal. 
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.  ^M*J!  ^       *cn  that  the  plaintiffs  the  brothers  and  fiftcrs  mieht  ftand  h 

Pari  of  Dark-  '  ^ 

i^y.  the  place  of  tbc  dat^lcrs,  and  take  fo  much  oat  of  the  ksd 

lor  their  legacies  as  thefe  had  exhaufted  out  of  the  pcrfonal 
cftate :  which  the  court  decreed  as  reafonable,  and  within  Ac 
•ommon  rule  of  marfliaUing  aflets  (i). 

But  then  it  was  farther  prefled  by  Mr.  AttornrfGemrdty  tliat 
jAe  debt  contracted  for  this  purchafe  by  the  late  Earl  of  Dm^ 
tcy  was  due  by  a  dtcrec^  a  contra£l  made  with  the  ioterfentioa 
ef,and  confirmed  by»  the  court,  which  had  ordered  the  bteEail 
to  pay  it,  and  taking  it  to  be  a  debt  due  by  a  decree,  it  wai 
then  in  nature  of  a  judgment,  whidi  would  bind  the  real  aSett 
in  the  hands  of  the  heir ;  and  if  fo,  then  fince  the  land  agrcdl 
fo  be  purchafcd  was  real  aflets,  confequently  even  that,  and 
more  plainly  the  other  real  eftate  devifed  or  defcended  to  dse 
defendant  the  infant  Earl,  was  aflets  Ibble  to  the  decree,  and 
fte  purdiafe  money  contraSed  to  be  paid  for  Cobham  manor 
©ught  to  come  out  of  the  real  eftate,  by  which  means  there 
would  be  perfonal  eftate  fuflicient  left  for  payment  of  the  pe- 
cuniary legacies  given  to  the  plaintiffs, 
©ne  allowed  the        But  the  Mafier  of  the  Rdts  was  very  clear  in  his  opinio^ 
i^de? Vaecree      againft  the  plaintiflfe,  as  to  this  laft  point,  holding  it  not  to  be 
ii  ordertd  to  piy   ^  ^^x.  due  by  a  decree,  but  only  by  an  order  of  court  againft 
money )  thii       the  late  Earl,  for  the  payment  of  the  purchafe  money,  w}m>  not 
Cy  t*dccre^"but  ^^"g  V^^^l  *°  ^  original  caufc,  but  coming  in  before  die 

•nly  by  order  of    MaftcT,  it  could  uot  bc  faid  thcrc  was  a  decree  aeainfthim; 

the  court.  &  .  » 

but  fuppofing  there  was  a  decree,  yet  where  it  is  faid  a  dccnx 

is  equal  (2)  to  a  judgment,  or  to  be  paid  (3)  next  thereto, 

Whefe  there  11     this  muft  be  intended  only  out  of  the  perfonal  eftate,  whereas 

de^k^  M?  the       ^  decree  for  a  debt  docs  not  bind  the  real  (4)  eftate,  afling  only 

defendant  diet,     in perfouaniy  not  in  retn^  and  the  remedy  upon  a  decree  to  affecl 

not  bind  the  real   the  land  is  onlv  for  a  contempt,  whereupon  the  party  proceeds 

•(Tcts  defcended    ^q  ^  fequcftration,  ^hich  procefs  is  not  of  a  very  long  ftand<r 

91  judgment 

does.     The  only  way  upon  a  decree  for  a  debt  to  tffeCt  land  it  to  proceed  for  a  contempt  to  a  (c* 

^neftration  }  but  fuch  fequeftratioo  abacet  by  the  death  of  the  party,  which  an  czteoc  doet  sot. 


(1)  Hy^  v.  Hji^9  3  Cha.  Rep.  155.  i  Vcz.  214. 

Moftcrs  V.  MaJlerSf     ante   1  vol.  422.  (3)  Harding  v.  Edgt,  i  Vcrn.  143. 

Ciiflon  v.  Bur4t   ante  1  vol.  679-  (4)    Vide  Moricev,  Bank  u^  Eitgla^ 

(2)  Ma/on  V.  Williams,    2  Salk.  507.  Ca.  temp.  Tal.  222.     4^I(y  ^*  ^^w^» 
Siar/e  v.  Lanr,  2  Vcrn.  89.     Jofepk  v.  i  Vcz.496. 

A/p//,  Pre.  Cha.  79.    Martin  v.  Martin^^ 

iflgi 
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fcigj  and  that  a  fequeftration  (i)  is  but  a  pcrfonal  proccfs  ap-   _  ?^in"  *'* 
pears  by  its  falling  and  abating  by  the  death  of  the  party;  on         i,by« 
the  other  hand,  an,  extent  upon  a  judgment  does  not  fo  abate* 
That  judgments  did  not  afFeft  the  land  until  the  ftatute  of 
JVefim.  2.  ( 13  Ed.  i.  c.  i8.)  which  can  hardly  be  thought  to 
)iave  included  a  decree  \  nay  plainly  it  docs  not|  for  if  fo,  it 
would  have  afFefted  but  a  moiety  of  the  land,  as  a  judgment 
does;  whereas  upon  a  fequeftration  the  plaintiff  takes  the 
whole  profits ;  that  if  a  decree  for  a  debt  (hould  be  obtainedj 
jmd  the  defendant  die  leaving  no  perfonal,  but  a  confiderable 
real  eftate  in  fee,  the  latter  would  not  be  affe^ed  by  the  de- 
cree in  the  hands  of  the  heir,  as  it  would  in  cafe  of  a  judg- 
pnent ;  and  were  this  otherwifc,  furely  after  fo  many  thoufand 
decrees  and  inftances  of  deficiencies  of  perfonal  affets  for  the 
fatisfying  thereof,   fome  cafes  would  be  found  where  land  had 
|)een  fequeftered  for  fuch  debts  in  the  heirs'  hands,  but  no  pre- 
cedent of  this  kind  was  ever  heard  of;  and  though  the  land 
thus  contraded  to  be  purchafed  muft  in  equity  be  taken  as 
land,  defcendible  ;ind  devifj»ble  a3  fuchj  ftill  it  is  not  liable  to 
(he  decree. 

However,    the  plaintifis    hopinc:  that  the  perfonal  affets  "Whether  a 
wooid  be  lum^ient  to  aniv^er  not  only  all  the  legacies,  but  ;n  Scotland  can 
alfo  this  contraa  for  the  purchafe, when  the  daughters'  legacies   J^ ""  rfoMi**^^ 
were  placed  upon  the  land,  the  court  decreed  an  account  to  be  &«••  a«  aieafe- 
taken  of  the  perfonal  eftate,  doubting  at  the  fame  time  whe-  may. 
ther  the  leafehold  in  Scotland  could  be  looked  upon  as  perfonal 
<ftate  in  England  \  though  a  leafehold  eftate  in  Inland  is  per- 
ianal affets  in  England^  and  may  be  fold  here ;  but  the  Mafter 
was  left  at  liberty  to  report  any  thing  fpecially  (a). 

( I )  So  Moriic  V.  Bank  of  England^  uhi  by  the  death  of  the   party,  yet  it  is 

fop.     Wbarai^  v.  Broughten^     i   Vez.  otherwife  where  it  iffues  for  non-per- 

182.  but  inHanvkins  v.Crooky  3  Atk.  formance  of  a  decree. 
194*  it  is  faid  that  although  a  frqueft-         (2}  Reg.  Lib.  A.  1730.  fol.  505. 
f^^ipn  oa  me/ne  frocefi  be  ({etexmioed 


6«3 

Cafe  195. 

LoH  ChaoceUor 

KlMO. 

1  Eq.  Ca.  Ab. 
41.  pi.  5. 
S  Eq.  Ca.  A>. 
664.  pi.  12. 

Equity  aids  a 
4et'ediTe  cxecti- 
tion  of  a  power, 
if  for  aTtluable 
•onfideration, 
and  th*is  againft 
•  remainder- 
4nan,  or  oae  not 
chiming  under 
tiM  power. 
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Cotter  vcrfus  Layer. 

TH  £  bill  was  to  compel  a  fpecific  performance  of  an  agree* 
mcnt  made  by  a  fen^e  on  her  marriage  with  her  feomd 
hufbandy  on  this  cafe :  The  20th  of  November  1711,  Cbrijbpber 
flayer  and  EHzabcth  his  wife  were  admitted  to  the  copyhold 
premiffes  in  queftion,  to  hold  to  them  two  and  to  the  heirs  of 
the  hulband  ;  the  i ft  of  September  1717,  Layer  and  his  i*ife 
furrendered  thefc  copyhold  premiffes  to  the  ufc  of  thc^ifcfbr 
Hfe,  and  afterwards  to  fuch  ufes  as  flie  by  anf^writii^,  or  hj 
her  laft  will  attefted  by  three  witnefiesi  fl]|o^^  aptpoiut ;  who 
accordingly  by  a  writing,  purporting  \p  be  her  laft  will,  and 
figned  by  her  in  the  prefcnce  of  thrt^c  witnefies,  gave,  de\'ifed, 
limited  and  appointed  tjie  premif-s  to  ner  daughter  Elizabeth 
Ldfyer  in  tail,  remainder  to  htr  |>rother  (one  E/ivyn)  in  fee. 
Afterwards  Elhfib&th  Layer  furviving  her  hufl>and  Chriftcfber 
(he  being  attainted  of  treafon  and  executed)  di4  by  derd  or 
writing  attefted  only  by  ttuo  witnefles,  upon  a  marriage  agree4 
to  be  had  between  her  and  the  plaintiff  Cotter^  covenant  to 
furrender  the  premiffes  to  [the  ufc  of  her  intended  huiband 
Cotter  and  herfclf,  and  the  heirs  ot  Cotter  who  covenanted  on 
his  part  within  twelve  months  to  fettle  an  annuity  or  rent- 
charge  of  30/. /^r  annum  on  the  faid  Elizabeth  his  intended 
wifs  for  life.  The  marriage  took  cffe£l,  and  flic  died  within 
the  year. 

The  hufband  brought  this  bill  againft  the  defendant 
Elizabeth^  the  infant  daughter  of  his  late  wife  by  Cbri/lopher 
Layer ^  to  compel  her  to  perform  this  covenant  of  her  mother's. 

Objefted  \Jl^  This  deed  or  writing  of  the  wife's  being  at- 
tefted by  tliree  witneffes,  is  a  good  fettlement  on  the  daughter, 
an  effedual  execution  of  the  power  which  could  not  after? 
wards  be  altered ;  and  that  it  muft  not  operate  as  a  will,  but 
by  way  of  writing  declaring  the  ufe  of  the  copyhold,  bccaufc 
a  feme  covert  cannot  make  a  will. 
(*)  Vide  Salk.  Std per  cur:  Though  in  (a)  ftriftnefs  a  feme  covert  cannot 

?'Nayio*r?'  "^    make  a  will,  yet  where  (he  is  impowered  to  make  a  writing  in 
nature  of  a  will,  the  writing  will  operate  as  fuch  ( i ). 


[624] 


{l)  Oke  V.  Heath. 
of     Marlhorougb   v. 


1  Vez.  139.  Dul^Q 
Lord    Godolpbitt^ 


2  Vez.  75.   SoHtbby  v.  Stomboufe^  2  Vci, 

6j2. 
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aJ/jp,  ObjeSed,  Suppofing  this  to  be  a  writing  in  nature  t>f  Cotte*  ^ 
a  will,  yet  the  agreement  made  by  Elizabeth  Layer  upon  her 
Cedond  marriage,  being  but  a  covenant,  cannot  amount  to  a 
reTOcation  df  a  will,  {vide  i  Rol.  Abr.  615.  faid  to  have  been 
io  agreed  in  the  cafe  of  Montague  and  Jeffreys)  for  the  cove- 
nantor may  at  kis  ele£lion  break  or  perform  his  covenant,  and 
uierefore  a  bare  covenant  cannot  revoke  a  wilU 


Cur^  :  Tho*  a  covenant  or  articles  do  not  at  law  revoki 


e  a 


One  devilet 
laod,  and  after* 

will,  yet  if  entered  into  for  a  valuable  confideration,  amount-    wards  artklet 
ing  in  this  court  to  a  {a)  coveyance,  they  muft  confequently    conlder*tf£i  *p 
be  an  equitable  revocation  of  a  will,   or  of  any  writing  in   ^^^^  *'/*"'*-^ 
nature  thereof  i  and  it  is  plain,  in  the  prefent  cafe,  that  the   in  equity  u  a 
writing  was  intended  as  a  Will,  and    not  to  divcft  Elizabeth   J^*^{|^  ^ 
Letjer  of  her  eftate  during  her  life,  as  it  muft  hive  ddne,  were 
it  an  appointni*ent  of  an  ufe  to  take  efFe£l  in  prefent  \  nay,   a 
woman's  marriage  is  [b)  alone  a  revocation  of  her  will. 


{s)  See  tbeveif 
fiine  fald  aad 
refolved  ia  cbe 
caPeofSlrBtcs- 
ham  Rider  v. 

[62J3 


%\t  Charles  Wager,  aiite  33ft. 

^dly^  Objeded,  Thefe  articks  by  Elizabeth  Layer ^  to  fettle 
die  copyhold  premifTes  on  her  fecond  hufband,  were  attefted 
by  two  witnefles  only,  fo  not  purfuant  to  the  power,  and  con- 
fequently void. 

Cuf^ :  Thefe   articles  being  for  a  valuable  confideration,  Wbeitthewit 

(n/iz.)  that  of  marriage,  though  not  in  ftri£lnefs  purfuant  to  ci««aniife^ 

the  power,  I  fliall  fupply  the  want  of  circumftanccs  in  the  JeiftTd  b^A^c 

fame  manner  as  I  would  the  want  of  a  furrender  j  otherwife  witnefles,  mA 

had  the  agreement  been  voluntary  ( i ).  cUred  by  « i^f • 

tinf  only  atteft- 
ed  by  two  5  if  for  a  faioable  confideration,  equity  will  belp  it» 

4thfy^  Objefted,  The  defendant  the  daughter  clairhs  as  heir 
of  C/jriJIopher  Layer  her  father,  and  not  of  Elizabeth  her  mo- 
ther who  made  this  covenant ;  and  tho'  the  motlicr's  covenant 
may  bind  her  own  heirs,  yet  can  it  not  affeft  the  heirs  of  her 
hufband  any  more  than  any  ftranger  whatfoever. 

Cur* :  The  cafe  of  The  Countefs  of  [c)  Coventry  verfus  The    ^^j  Ante,  tit. 
JSar!  of  Coventry  is  ftronger  than  the  prefent ;  there  the  late 
Earl,  who  was  but    tenant  for  life,  previous!  to  and  in  con- 
fideration of  a  marriage  and  portion,  covenanted  to  fettle  lands 
of  500  /•  per  annum  on  the  Countefs  purfuant  to  a  power,  and  • . 


(a)  Tilkt  Y.  Tolkt,  aatc  489,    Qodviin  v.  Kilfin,  Amb.  684. 

dying 


C«TTkft  ^ 
L*YSB» 
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dying  before  the  jaJntufe  was  made,  equity  compiled  tbe 
prefent  Earl,  though  claimtng  by  virtue  of  a  remainder,  and 
not  under  him  who  entered  into  the  covenant,  to  confirm  ani 
'  make  good  the  jointure  \  which  cafe  being  adjudged  on  folemn 
debate,  and  widi  the  afliftance  of  Judges,  is  a  great  authoiitji 
and  to  be  obferved  by  me  ;  from  thence  it  may  be  inferred, 
that  whatever  is  in  the  power  of  the  perfon  covenanting  to  dO| 
provided  the  covenant  be  for  a  valuaUe  conGderation^  tqvkj 
ought  to  look  upon  as  done,  and  fupply  the  want  of  drcuro- 
f  6t6  1  ft^nces  againft  a  remainder-man,  and  a  pari  ratwne  a^aioft 
the  heir  of  the  hufband,  whether  fuch  heir  be  mentioDed  or 
not.  The  cafe  where  the  iflue  in  tail  was  held  not  to  fat 
bound  by  articles,  entered  into  by  tenant  in  tail,  and  a  decree 
obtained  againft  him  to  perform  fuch  articles,  is  tiot  parallel ; 
(ince  the  ifTue  claims  paramount  his  anceftor,  and  by  virtue  of 
the  (latute  of  Wifimin.  %.  iii  contradi£Uon  to  which  equity  can^ 
not  aflift,  but  here  no  a£l  of  parliament  interferes*  Let  the 
(ibintiff  hold  and  enjoy,  and  the  defendant  Elizahetb  Laje^ 
(now  an  infant)  wheit  fhe  comes  to  age  muft  convey,  untefii 
(he  fhews  caufe  to  the  contrary  within  fix  mondis  after  attaiiK 
ing  twenty-one^ 


Caie  196^ 

At  theRolIi» 
«  ^.  Ca.  Ab. 

jii4-  ^*  f- 
One  deviiei  the 
te&4ue  of  hit 
^eribnal  eftate 
to  J.  S.  provided 
fte  marries 
m'xxh.  the  con- 
lent  of  hit  tW9 
executors  ;  oa 
the  death  of 
•ne»  the  con* 
4ition  (being  a 
f  ubfe^iieot  oae) 


Peyton  veffus  Bnry. 

ON E  by  will  bequeathed  the  refidue  of  his  peribnal  eila&( 
to  Jane  Styles,  provided  (he  married  with  the  confentof 
A.  and  B.  his  executors,  (who  were  but  executors ^n  truft) 
and  if  Jane  Style/  (hould  marry  otherwife,  then  the  teftator  dc* 
vifed  ovei  the  faid  refiduum  to  J.  N*  One  of  the  executors 
died,  after  which  JaHe  Styles,  without  the  confent  of  the  fur- 
viving  executor,  intermarried  with  a  common  mariner  ^ 
whereupon  J.  N.  brought  his  bill  for  tlie  refiduum* 

ti  becoitoe  iifipoffible»  aod  flie  may  miny  withoat  thecoofent  df  the  forrimr* 

Infifted  for  the  plaintiff,  thaf  this  Was  a  condition  precedent, 
which  was  not  to  veft  any  thing  in  Jane  Styles  until  her.  mar- 
riage with  the  confent  of  both  the  executors,  and  (he,  not 
having  married  with  fuch  confent,  was  not  intitled  to  the 
reftduufriy  confequently  the  fame  was  well  devifed  over  to  the 
plaintiff.  Or  taking  it  to  be  a  condition  fubfequent,  (lill  Jom 
Styles  ought  to  have  performed  it  cy  pres,  as  near  as  might  be 
to  the  intent  of  the  condition^  by  having  the  confent  of  the 

fturviviji| 
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jRirrhring  executor.     That  it  w6uld  be  hard,  if  thetc  were  five      ^'J^^  •^ 

or  fix  executors,  that  the  death  of  any  one  of  them  fhould  dif- 

charge  th6  condition ;  and  it  was  compared  to  the  cafe  itt 

ZJit»  Secl^  352.  If  a  feoffment  be  made  upon  condition  to  re^ 

-infeoff  the  feoffor  and  his  wife,  and  the  heirs  of  their  two  boi^ 

dies,  and  for  default  t>f  fuch  iflue,  the  remainder  to  the  right 

lieirs  of  the  feoffor ;  if  the  hufband  dies  living  the  wife,  before 

anj  eftat^  in  tail  made  to  them,  then  ought  the  feofice  by  the 

law  to  make  an  eftate  to  the  ^dfe  as  near  the  condition  as 

|K>iEbk,  (v/z.)  to  the  wife  for  life,  without  impeachment  o£ 

wafle,  remainder  to  the .  heirs  of  the  body  of  the  hufband  on 

&er  begotten,  remainder  to  the  right  heirs  of  the  hufband ;  fb 

Kere^  tho*  Jane  Styles  could  not  have  the  afliflance  and  advice 

id^f  both  the  executors  (one  being  dead)  yet  ought  (he  to  hav4 

O&en  the  advice  of  him  who  was  livings 

Mafier  of  the  Rolls:  It  is  very  clear,  that  the  plaintiff  the 
4cvifee  over  has  no  title  to  the  reftdmtm.     ijt^  In  the  na« 
Hire  of  the  thing,    and  according   to  the  intention  of  the 
Ceftatory    this  could  not  be  a  condition    precedent,   for  at 
that  rate  the  right  to  the  rejiduum  might  not  have  veflcd  ia 
any  perfon  whatever  for  twenty  or  thirty  years  after  the  tefhH» 
tor^s  death ;  fince  both  the  executors  might  have  lived,  and 
Jane  Styles  continued  fo  long  unmarried,  during  all  whick 
time  the  right  to  the  r^duum  could  not  be  faid  to  be  in  the 
executors,  they  being  exprefsly  mentioned  to  be  but  exe- 
cutors in  trufl.     Befides,  the  bequeft  of  the  rejiduum  is  firft 
to  Janiy  which,  if  the  will  had  flopped  there,  would  have 
been  an  abfdute  devife,  fo  that  the  following  condition  an« . 
nexed  mufl  be  a  fubfcquent,  not  a  precedent  one«     Now 
tAc  {a)  rule  of  law  is,  that  iJF  there  be  a  fubfequent  condition   ^^  ^^^  ,  ^^^^ 
which  becomes  impcflible  by  the  a£l  of  God,  this  excufes  and   106. 
difcharges.the  grantee  from  the  condition;  lex  rton  cogit  ad     p  ^  ^  « 
impoffthilia^  whidi  conflrufkion  ought  the  rather  to  prevail, 
with  regard  to  a  condition  fo  odious  as  that  in  the  prefent  cafe 
is,  #hich  reflrains  the  freedom  of  marriage,  and  is  {b)  void  by  (f^yntti^ 
the  civil  law,  when  annexed  to  a  (i)perfonal  legacy,     'tht   S»**5i«* 

plaintiff 


( I )   Vide  Betlafis  v.  Ermine^  X  Cha.    v.  Jftm^  2  Vera.  4;*.     Crea^  v.  H^^ 

Ca.   IX.     Fry  V.  Porter,     I  Cha,  Ca,   >&«,  2  Vern,  572.   Gi7let  v.  Wrqy,  Mt^ 

138.     Jervife  v.  Duke^     1  Vcrn.  19.     I  vol.  284.     Piggotv,  Morris,  Sel.Ca. 

j^sam  v,  Qrynwf  a  Vera.  J57.   j^Jlvu    in  Cha«  a^t    SemfbiU  v.  Bayly,    Pre« 

Che, 
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F«r TOW  r;  plaintiff  by  his  bill  comes  tb  cftablifli  a  forfeiture,  and  vroxAi, 
have  the  court  add  thofe  Words  to  the  tirill  which  the  teftatof 
mighty  but  did  not  think  fit  to  infift  upon,  that  Jarte  Stjiff 
fiiould  not  marry  without  the  confent  of  the  executors  or  of 
the  furviijor  of  them^  and  which  the  teftator  might  omit  upoii 
good  reafon  ;  ils  intending  that  both  the  executors  fliould  con* 
fer  together  about  the  marriage  of  Jane  Styles^  in  order  that 
the  one  by  arguments  might  convince  the  other  touching  the 
fuitablenefsof  a  match,  which  cannot  nDw  be  done  when  only 
one  is  left« 

Where  there  k  His  Honor  father  obferved,  that  he  had  known  the  cafe 

Jftrntftan****^  tiappen,  wlierd  the  confent  of  both  the  executors  being  re^ 

ntrry  with  the  quired  by  the  will,  one,  on  a  proper  match  being  propbfedi 

exccmors,  and  did  confent,  but  the  other  was  obftinate  and  would  not ;  which 

•nc  without  being  laid  before  the  court,  and  the  diffent  of  the  executor  ap- 

realoii  it  againft  °  ^  *^ 

the  HMtch,  the    pearing  to  be  without  a  juft  caufe,  the  want  (i )  of  fuch  con- 

pellfe  with  hil     ^^^^  ^^*  fupplicd.     That  this  was  not  like  the  cafe  put  out  o^ 

cosfeiit4  Utiletonj  6i  the  feoffment  which  ofaght  td  be  made  cj  pres^  ttVj 

bccaufc  there  the  firft  feoffee  was  not  intende4  Xxi  keep  the 

eflate  to  his  own  ufe,  but  only  as  atn  infttiittieiit  ot  conduit* 

pipe  for  conveying  it  back  to  the  febfibr  and  hils  family,  of 

^hich,  ifrhilft  any  were  left,  the  re-infcdfiineht  ought  t6  bd 

made  as  near  the  intent  of  thd  condition  2is  might  be  ;  but  in 

the  prefent  cafe,  Jane  Styles  was  to  take  the  devife  of  the  fur- 

in  what  cafet  n    P^^s  to  her  own  ufe.     Moreover,  this  confent  directed  to  be 

conaitian  is  to     had  being  like  a  bare  {a)  authority,   ♦  and  So  different  from 

^peroimc        ^^^  which  is  couplcd  with  an  intereft,  cbuld   not  funrivdi' 

Mr  TufttccT  te  ^'*^o"^  exprcfs  words  for  that  purpofe. ' 

V.  Countefi  of  •  .  i  .  r 

Shaftelbary  lot*      Wherefore  thinking  this  a  frivolous  bill,  hU  Honor  difhiiffed . 
[  *  6^9  ]     it  with  cofts  (2), 


Cha.  562.    King  v.  Wltbtrs,  Gilb.  26.  attd  1  Wilf.  135.  S.  C;     L(mg  v.  Dn- 

Harvey  v.  AJion^   Ca.  temp.  Tal.  212.  w/j,  4  Burr.  2052.  Hemmings  v.  Mmek- 

Com.  Rep.  726,  and  i  Atk.  361.  S.C.  /#>',    i  Bro.  Cha.  Rep,  503.     Scott  t. 

Ptillift  V.  Rea^^y    I  Wiir.  21.     Vn^a'-  Tylei',  2  Dro.  Cha.  Rep.  431.  (in  wliicK 

rwood  V.  Morrisy  2  Atk.  184-     Daley  v.  fcveral  other  cafes  were  cited). 

Dcfiouverie,  2  Alk.  265,  Elton  w.  Elm,  (i)   Vide  Harvey  v.  j^JJan,    I  AlL 

I   Wilf.    159.     Chauncy  v.Graydoat    2  375.     Graj^ion  v.  Hicks^    2  Atk.  16. 

Atk.  616.     Reynifl?  v:  Martin,  3  Atk.  (2)  Reg'  Lib.  B.  1730.   fol.  JJU 
I  JO.     fVMer  v.  Bingham,  3  Atk.j64. 
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Langford  verfus  Pitt.  Cafe  197. 

At  the  Rolls. 

UP  O  N  a  bill  brought  by  the  plaintiff  for  the  performance  One  articles  to 

of  articles  for  a  purchafe,  the  cafe  was  :   The  plaintiff  i.nds/he  there. 

Langford^  vicar  of  Axtninfter  in  Devon^  did  by  attorney  enter  ^l^^^^l^^^'' 

into  articles  with  Governor  Pitt  for  the  fale  of  lands  in  Corn"  equity  $  but 

.^HilL     The  articles  were  izitA  November  1725,  whereby  the  ^iferali hi»*real 

plaintiff  airreed  to  convey  the  prcmiffes  to  the  Governor  and  his  ^^^  petfonai 

f    .  ,     r  r     I     ,         t  1  ft  t    eft»tc,  ind  after- 

heirs,  on  or   before  Lad^day  then  next,  at  the  colts  and   wards  articled  to 

charges  of  the  Governor,  and  as  cotinfel  flbould  advife  ;   upon   ^"i^ihJVdred** 
the  making  of  which  conveyance  the  Governor  covenanted  to   «»>«  *>«•'  »t  law 

,  ,         ,  .     -/r  was  held  to  be 

pay  1500  /.  to  the  plaintiff.  entitled  to  thif 

eftate,  as  not 
l^fliog  by  the  will  )  (ecus  bad  the  artidea  for  the  purduft  beeo  before  the  will,  for  then  the  eftate 
would  have  pafTed. 

Governor  Pitt  lived  until  after  Lad^ay^  but  in  1712,  long 
i>cfore  the  executing  of  thefe  articles,  hiade  his  will,  by  which 
Kc  devifcd  all  his  real  eftate  to  his  fon  Robert  Pitt  for  life, 
remainder  to  his  eldeft  fon  John  Pitt  for  life,  remainder  to  his 
firft,  Wr.  fon  in  tail  male  fuccellively,  with  feveral  remainders 
over,  bequeathing  all  his  perfbnal  e(tate  to  truftees,  to  be  in- 
▼efted  in  lands  and  fettled  as  above ;  and  dying  foon  after 
hadf-daj  1726,  his  faid  eldeft  fon  and  heilr  laid  claim  to  tlie 
premiffes,  as  defcendlkig  to  him,  and  made  his  will,  wherein 
by  exprefs  words  he  devifed  the  premiffes  thus  articled  to  be 
^archafed,  to  his  wife  and  others,  in  truft  to  pay  his  debtSi 
iic.  and  foon  afterwards  died,  leaving  John  Pitt  his  fon  and  r  gjo  ] 
heir,  to  whom  the  Governdr  had  devifed  all  his  eftate  expe6l:* 
ant  on  the  death  of  Robert  PiU  the  fonn 

The  plaintiff  Langford  brought  his  bill  ^gainft  the  etecU* 
tors  of  the  Gorernor,  the  executors  of  Robert  Pitt  tht  fon,  and 
againft  yoiii  the  grandfon,  to  be  paid  the  1500/.  purchafe 
money  i  and  though  it  appeared  in  the  caufe  by  the  plaintiff's 
own  witnefs,  that  in  1728,  the  plaintiff  had  paid  to  his  eldeft 
t>rother's  daughter  (being  the  heir  general  of  the  family) 
750  /•  for  her  joining  with  her  huftsand  in  t  deed  and  fine  fb 
the  ufe  of  the  plaintiff  and  his  heirs,  [note  ;  the  witnefs  faid^ 
this  was  rather  to  clear  up  the  title  than  that  it  was  neceffary) 
from  whence  the  defendant's  counfel  urged  it  to  be  evi-* 
Vol.  II.  LI  dent, 
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^^^^'tt^^'     ^^^^'  ^^'^^  by  the  plaintifPs  Qwn  (hewing,  that  he  had  rwt 
at  tlie  time  of  entering  into  tlie  articles  a  good  title  to  ihc 

premilTes : 

Yet,  by  the  Afajler  of  the  Rolls,  it  is  fiifficient  if  the  party 
entering  into  articles  to  fell  has  a  good  title  at  the  time  of  the 
decree,  the  dire£tibn  of  the  court  being  in  all  thcfc  cafes  to 
enquire  whether  the  feller  carij  not  whetlier  he  could  make  a 
,  title  at  the  time  of  executing  the  agreement.     In  the  caft  of 

Lord  S/ourtoN  verfus  Sir  Thomas  MeerSy  the  Lord  Stourton  2t 
the  time  bf  the  articles  for  a  fale,  or  even  when  the  decree  w2$ 
proiiounced,  could  not  make  a  title,  the  reverfion  in  fee  being 
in  the  Crown  ;  and  yet  the  court  indulged  him  with  'time 
more  than  once  for  the  getting  in  this  title  from  the  Crown, 
which  could  not  be  efFe£led  without  an  aft  of  parliament  to  be 
obtained  in  tlie  following  lefTions ;  however  it  was  at  length 
procured,  and  Sir  Thomas  Meers  decreed  to  be  the  purchafer. 
Indeed  it  would  be  attended  with  great  inconveniencies,  were 
[  63 1  ]  decrees  to  direft  an  enquiry,  whether  the  contractor  to  fell 
had  at  the  time  of  entring  into  fuch  contrafl  a  title  \  for  thus 
all  incumbrances  and  defefts  muft  be  raked  itito  \  wherefore 
it  has  been  thought  fufficient  to  anfwer  the  end,  if  at  tlie  time 
of  the  decree  or  report  the  feller  can  make  a  good  title,  ar.J 
accordingly  it  is  ufual  for  the  report  to  mention,  that  if  fuch  a 
Uiird  perfon  joins,  tlie  title  will  be  good* 

Then  the  queftion  was  between  tlie  defendants,  whethef 
the  dcvifecs  of  Robert  Pitt  the  fon,  or  the  grandibn,  under  the 
will  of  the  Governor,  were  entitled  to  the  lands  thus  articled 
to  be  purchafed,  for  it  was  agreed  that  the  purchafe  moilcy  was 
to  be  paid  by  the  executors  of  Governor  Pitt. 

And  for  the  latter  it  was  objefted  by  the  Attorney  and  Se- 
liiitor  General,  that  when  the  Governor  by  his  will  de^ifcd  sll 
his  real,  and  alfo  his  perfonal  eftate  to  be  laid  out  in  land,  aiui 
all  this  to  be  for  the  benefit  of  his  grandfon  Jchn^  after  the 
>  death'  of  his'fon  Robert  Pitty  either  in  one  fliape  or  other,  thcfe 
lands  thus  agreed  to  be  purchafed  by  the  Governor  fliould  pafs ; 
that  nothing  could  be  plainer  than  his  intention  to  difpofe  of 
all  his  oil  ate  both  real  and  perfonal  •,  and  Mr.  Solid  tor  cited 
the  cafe  of  Greenhill  ycrfu^  Greenhilly  2  Vern.6']g*  by  which  i^ 
is  decreed,  that  where  a  man  articles  to  buv  land,  this  give? 
".  •    '  '  the 
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tne  pirty  contradling  an  equitable  intercft  in  fuch  land,  which   ^^'If  ^°*^ 
he  may  devife,   though  before  the  day  on  which  the  convey- 
ance is  to  be  made. 


Mqfler  of  the  Rolls  :  I  admit  the  cafe  of  {a)  Greenhill  and 
Greetihilly  in  which  I  myfelf  was  of  counfclj  to  have  been  fo 
determined ;  but  tliis  material  difference  is  obfervable  between 
the  two  cafes  :  there  tlie  articles  for  the  pur  chafe  were  en- 
tered into  by  tlie  teilator  before  he  made  his  will,  and  fo  the 
equitable  intereft  which  he  gained  thereby  was  well  devifable ; 
but  in  tlic  prefent  cafe  Governor  PiV/*s  will  was  made  prior  to 
the  articles  for  this  purchafe,  before  he  had  any  equitable  in- 
tercft in  the  land,  confequently  ( i )  when  he  had  no  kind  of 
title  he  could  devife  nothing  ;  fo  that  this  intereft  in  the 
prcmifles  gahied  by  the  Governor's  articles  muft  have  de- 
fcended  to  his  fon  Robert  Pitt  as  heit  at  law,  who  might  well 
devife  the  fame  -,  and  though  it  may  at  firft  look  ftrangcj  that 
when  the  Governor  devifed  all  his  real  and  perfonal  tftattfj 
•thefe  words  fliould  not  carry  nlly  yet  it  will  not  fccm  ftrange, 
'when  it  is  confidered  that  an  cftatc  purchafed  after  the  will 
cannot  pafs  thereby  ;  now  thefe  articles  are  as  a  purchafe  fub- 
fequent,  and  though  the  Governor's  executors  arc  to  pay  for 
fuch  purchafe,  they  cannot  have  the  benefit  of  it,  being  to  ad- 
vance the  money  only  as  a  debt  due  from  their  teftator. 

Decree  (2)  the  Mafter  to  enquire,  whether  the  plaintiff  can 
make  a  title  \  if  he  can,  the  purchafe  money  to  be  paid  by  the 
Governor's  executors  out  of  his  aftets  }  the  Mafter  to  fee  who 
has  been  in  poifeftion  fmce  Lady^day  1726,  at  which  time  the 
purchafe  money  was  to  be  paid  and  the  conveyance  com* 
pleated  j  intereft  ;^nd  cofts  to  be  referved  f  • 


(a)SeeAiro 

Prcccd.inChaa. 

310. 
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One  articl^i  to 
buy  tjindt  and 
diet )  his  execU- 
ton  ihall  pay  the 
mone),  but  the 
heir  ftiall  haTc 
iJie  Unda. 


f  Oq  appeal  to  the  Lord  Chancellor  this  decree  was  afiirmed. 
(1)  Vide  Green  v.  Smithy  1  Aik.572.         (z)  Rtg.  Lib.  B.  ryja  fol.  4I3. 
Fotier  v.  Potter^   i  Vcz.  437. 
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Cafe  198.  Blackboum  verfus  Webfter  &  al'. 

At  the  RoIU. 

1  Eq.  Ct.  Ab.  rr^  H  E  inhabitants  of  the  parifli  of  Horn-Church  in  E^x^ 

Ao  oHerof  •**     h€m^  mindcd  to  build  a  work-houfe  for  fetting  the 

fofbuiw*"****  poor  to  work,  a  vcftry  was  called  and  held  tlie  4tli  of  April 

work-houfe  ia  I?!©,  whcn  It  was  agreed  to  •  build  the  work-houfe,  and  to 

SuTin  'caf/iny  ^^7  ^"^  ^  ^^^  ^^t  exceeding  300/.  in  building  the  fame  ,  that 

••c  will  by  the  money  (hould  be  borrowed,  and  that  whoever  was  bound 

ney.  the  pariA  for  it  (hould  be  indemnified  by  the  parifh.     And  by  another 

?*1L'**^?;  ^-  order  of  vcftry  made  the  8tli  of  tlie  fame  month  the  firft  order 

quity  will  decree  ' 

a  Pttiih  race  to      was  Confirmed,    both  being  figned  by  the  vicar  and  fcvcral 
imWfetiTe'jM.    inhabitants  of  the  parifli. 

ty  who  IsTt 

down  this  mo-  \^  purfuancc  of  thefe  orders,  300/.  was  borrowed  of  Sit 
r*»5^^  ]-  Thomas  H^ebfter^  and  tlie  plaintiff*,  together  with  one  i/«/tf 
(who  is  (ince  dead  infolveni)  became  bound  for  die  payment 
thereof,  with  intcreft :  the  300/.  and  more  u-as  laid  out  iti 
building  the  work-hoafe,  which  became  beneficial  to  the  pa- 
rifli, the  poor's  rates  being  diereby  lefiened.  Several  orders 
of  veftry  were  afterwards  obtained  for  making  rates  for  re- 
lief  of  the  poor,  which  wete  colledled,  but  no  part  of  the  debt 
paid,  by  reafon  that  fome  perfotis  who  came  into  the  parifh 
after  the  work-houfe  was  builtj  bppofed  the  payment,  and  in 
particular,  when  an  order  of  vcflry  Was  made  for  lc\7iDg  a 
rate  for  relieving  the  poor  and  payment  of  diis  debt,  they,  on 
an  appeal  to  the  quarter- feffions,  got  the  order,  which  had 
been  made  below,  to  be  quafhed.  The  300/.  not  being  paiil, 
Sir  Thomas  JVehfler  put  the  bond  in  fuit  againfl  the  plaintiif, 
who  being  forced  to  pay  the  money,  brought  diis  bill  againfl 
fuch  of  tlie  inhabitants  as  were  livingj  and  againft  the  prefent 
vicar,  church-wardens  and  overfeers  of  the  poor  of  the  faid 
parifh,  to  be  relieved  and  re-imburfed  what  money  he  had  paid, 
with  intereft  and  cofts,  and  to  be  indemnified. 

The  dcfendiints  admitted  the  order,  the  borrowing  the 
300/.  and  the  building  of  the  work-houfe,  faying  they  were 
willing  to  come  into  any  lawful  itieans  within  their  power 
for  the  payment  of  this  debt,  but  that  it  had  been  oppofed  by 
fome  in  the  parifli,  who  gave  out  that  ho  rate'could  by  law  be 
made  to  pay  the  debts  of  the  parifh. 

Map 
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Mafler  of  the  Rails :  The  plaintifFhas  a  very  jufl:  demand, 
and  it  was  an  unconfcionable  thing  in  thofe  who  appealed  to 
the  feflions*  Suppofing  no  rate  could  by  virtue  of  the  43 
Eliz.  be  made  for  payment  of  a  parifli-debt,  the  plaintiff  ought 
not  however,  in  a  cafe  of  this  nature,  to  be  witliout  a  remedy. 
Wherefore  decree  him  his  principal,  intereft,  and  cofts  at  law 
and  in  this  court;  and  that  the  defendants  the  vicar,  church- 
wardens and  overfeers  of  the  poor  of  the  pariih,  do  call  a  veftry 
to  make  a  rate  for  the  payment  thereof ;  and  in  cafe  any  of  tlie 
inhabitants  (hall  refufe  paying  what  tliey  fliall  be  rated,  the 
plaintiff  to  be  at  liberty  to  apply  to  the  court  {\)\  fince  I  do 
not  fee  why  the  court  may  not  as  well  compel  thofe  who  arc 
not  parties  to  pay  the  rate,  as  order  tenants,  thoi^h  not  par- 
ties, to  pay  their  rents,  and  forafmuch  as  the  defendants  have 
put  in  a  fair  anfwer,  decree  thei^i  their  cofts  to  be  raifed  by 
the  faid  rates  *,  but  if  thole  who  had  appealed  to  the  quarter- 
feffions  had  been  before  tlie  court,  tliey  (hould  have  paid  all 
the  cofts  (2). 
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Blackbovrn 

V.  WcBSTEt. 


( 1 )  ^'  To  compel  fuch  pariGiion ers 
'*  to  pay  their  proportions  of  the  faid 
•f  rate,  9r  for  a  falc  of  the  land,  on 
•*  which  the  faid  work-houfe  is  built." 
Reg.  Lib.  A.  1750.  fol.  509. 

(2)  But  in  Gnenjicldv.  Reynull  before 
Lprd  Tburlow  on  2iil  of  Koirm.  1780. 
i^bcre  a  fimil^  bill  was  £led  againft 


the  inhabitants  of  Horjham  in  Suffex^ 
his  Lord  (hip  doubted  the  authority  of 
Blackbmm  v,  Jf^eifltr^Rnd faid  he  would 
not  make  fuch  a  decree  ;  but  there  be- 
ing a  want  of  parties,  the  caufe  ftood 
over,  and  was  never  brought  on  again; 
et  vide  Bnttelry  v.  Cdok,  Pre.  Cha.  4  2. 
The  Kin^  V.  fFavtll,  Doug.  1 1 1  • 
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(^afc  199.  Ex  parte   Ludlow. 

Lord  CHmcaior  ^\/t  R*  J^udloWy  latc  a  bcncher  of  the  Timplcy  ha?ing 
alq.'^Ci^^Ab,  "JLVJI  daughter  Elizabfth^  who  was  found  a  lunatick,  and 
5S1.  pU  4.  being  feifed  of  a  real  eftate  of  near  500/.  per  ann.  and  poflcf* 
fed  of  a  perfonal  eftate  amounting  to  about  600  /.  by  will  made 
his  fiftcT  Mrs.  Bathurft  executrix  and  refiduary  legatee,  ii^ 
cafe  his  daughter  fliould  not  recover  from  her  lunacy ;  but  if 
flic  did,  tlien  the  daughter  to  be  executrix  ai^d  refiduary  lega- 
tee, and  to  remain  under  the  care  of  Mrs.  Batburfi  during  the 
continuance  of  her  infanity  of  mind.  Afterwards  Mrs.  JSa- 
ihurjl  made  her  will,  appointing  tliereby  one  Robert  Bog  of 
JDoSIors  Commons  her  executor  and  refiduary  legatee,  and  dc- 
vifed,  as  far  as  in  her  lay,  the  cuftody  of  her  niece  the  lunaticl 
to  the  faid  Mr.  Bog,  who  having  proved  the  ^ill,  and  under 
colour  thereof  got  the  lunatic^  under  his  c^re,  petitioned  the 
(Tourt  for  the  cuftody  of  the  perfon, 

r  676  1  ^^  ^^^  other  hzndy  Henry  SirangewaySy  who  was  coufin  of 

the  lunatick,  viz.  the  lunatick'«  grandfather's  fifter's  fecond 
grandfon,  petitioned  for  the  cuftody  of  the  perfon,  as  did  alfo 
Mrs.  Rachel  Majlers^  who  was  another  fecond  coufin  of  the 
lunatick,  viz*  the'  lunatick^s  grandfather's  youngeft  fifter's 
grandaughter,   and  fiftcr  of  Sir  Hareourt  Majters^ 

^Jl,  For  Mr.  Bog  it  was  infifted,  that  though  the  dcvifeof 
Mrs.  Bathurjl  the  aunt  was  not  good  in  law,  yet  it  might 
amount  to  a  recommendation  of  him  to  the  couw  by  one  who 
as  flie  was  a  n^ar  rdation,  and  herfelf  intrufted  witli  the  care 
of  the  lunatick,  by  her  own  father,  muft  be  fuppofed  bcft  to 
know  the  lunatic,  and  fuch  recommendation  would  be  of  weight 
with  the  court.  That  Mrs.  Bathurjl^  being  t|ic  father's 
executrix,  ftood  in  his  place,  confequently  it  was  as  the  father's 
own  appointment,  more  cfpecially  when  the  other  two  com- 
petitors were  not  unexceptionable  y  for  as  it  was  an  except 

tio3 
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Hon  to  the  heir  that  he  (hould  not  be  entrufted  with  the  cuf-        .^«  P"'« 

LVSLOW* 

tody  of  the  perfon,  fince  he  was  to  be  a  gainer  of  the  real 
eftat?  by  the  deatli  of  the  lunatick^  fo  thefe  two  competitors, 
being  tM-o  of  the  next  of  kin,  would,  on  her  death,  come  in 
for  a  fliare  of  the  perfonal  cftate,  under  the  ftatute  of  diftribu- 
tion,  the  value  of  which  might  happen  to  be  more  than  that 
of  the  land  ;  or  at  leaft,  fuppofmg  the  perfonal  eftate  were  to 
increafe  by  the  continuance  of  the  lunatick's  life,  it  was  their 
intcreft  however  that  her  lunacy  (hould  continue,  and  flie  re- 
main incapable  of  making  a  will. 

2^7,  For  Mr.  Stratigeways  it  was  alledgcd,  that  he  was  an 
houfe-keeper,  a  perfon  of  a  very  fair  character,  and  fevt* ral 
affidavits  were  read  proving  the  gr^at  liking  and  afFedion 
which  the  lunatick  took  to  her  coufm  Strangenuaysy  and  the 
great  diflikc  anrf  avcrfion  (he  had  to  Mrs.  Majhrsy  which  f  6^*'  V 
arqfc  (a$  was  conceived)  from  l]er  brotlier  Sir  Harcourt 
Mafterf  (pnc  of  the  diredors  of  the  South-fea  in  1 720. )  having 
drawn  in  the  lunatick's  father  to  put  his  fubftance  into  the 
Soutb-fea^  where  a  great  part  of  it  was  loft  -,  and  diat  ihcrcr* 
^pon  it  had  been  the  ufual  exprelTion  of  the  father,  that  Sir 
Harcourt  Mafiers  had  druivn  hhn  in  to  a  fecret* 

But  taking  this  in  the  beft  fenfe,  even  fuppofing  Sir  Har-^ 
i9urt  did  not  by  any  indired  means  induce  the  father  to  be  au 
adventurer  in  the  Sottth-fea^  yet  if  upon  diis,  or  any  other 
(though  a  grqundlefs)  occafion,  the  lunatick  had  entertainer! 
fuch  thoughts,  (and  ihe  plamly  appeared  to  be  uneafy.when  in 
the  cuftody  of  any  of  tlie  family  of  the  Majiers^  and  raved, 
becoming  much  difordered  at  the  fight  of  them)  all  this 
would  be  regarded  by  the  court,  which  would  ufe  its  endea- 
vours to  make  thpfe  unfortunate  pcrfons  as  eafy  as  poffiblc. 
And  feveral  affidavits  were  read,  proving,  tliat  whenever  Mr, 
Strafigewnys  appeared,  the  lunatick,  tho'  before  in  her  furious 
fits,  would  on  a  fudden  grow  calm  j  wherefore,  as  committing 
her  to  the  care  of  Stm/igeways  might  facilitate  her  cure,  or 
make  her  more  eafy  under  the  continuance  of  her  diftcmper, 
fo  the  placing  her  with  one  for  whom  (he  had  an  averfion, 
might  (it  was  faid)  prevent  her  cure,  or  retard  it,  and  make 
her  more  uneafy  in  the  mean  time. 

3///}',  On  behalf  of  Mrs.  M-aJters  afTidavits  were  produced, 
ihewing  tliat  the  lunatick's  expreffions  of  aver(ion  to  the 

L  I  4  famiij^ 
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K«  parte        faipily  of  the  Maftirs^s  were  only  in  her  raving  fits,  at  which 
time  (he  would  ufe  all  her  relations  alike  ill. 

Fitherorunclt        Lord  Cbattoeiior  :   As  lo  the  will  of  Mrs.  Batiar/l  derifxng 

todl^oVl''unil     ^^^  cuftody  of  her  niece  to  Mr.  Bog,  it  is  abfolutcly  vend ;  the 

tick  fon  or  ac-     father  himfelf  could  not  n^ake  fuch  a  wiU^  the'  he  might  dlf- 

Jb^elJ^ihii      I^f<^  of  ^^^  guardianfhip  of  his  child  till  twenty-one,  yet  after 

%oi<j.  that  age  (which  is  the  prcfent  cafe)  he  had  no  fuch  power  ^ 

and  taking  die  will  out  of  the  cafe,  Mr.  Bog,  being  no  relation^ 

is  as  a  mere  ftranger,  confequently  againft  the  near  relations  of 

the  lunatick  he  can  have  no  pretei^c^  of  claim  to  the  cuftody 

of  the  perfon* 

The  coqrt  will  ?^  *^  ^^^^>  ^^^"  *^  P^^^T  ^^king  thc  Cuftod^  of  thc  loiM- 

**"! *!*"*/*!*       tick's  perfon  has  been  heir  at  law,  or  next  entitled  to  the  real 

iunatick*t  per-     cftatc  after  the  lunatick's  death,  this  has  prevailed  as  an  ob- 

Keir*°  bllt  the '    jeflion,  tho*  much  more  confiderable  formerly  thap  of  (a)  kit: 

bting  entitled  to  but  the  being  next  of  kin,  fo  as  to  be  entitled  to  a  (hare  of  thc 

peifonai  eOate      pcrfonal  cdate  of  the  lunatick,  is  (i)  no  ofaje£tion»  nor  do  I 

dV^b  ^ion^**^*   remember  it  ever  to  have  prevailed  j  for  the  perfonal  cftate  in 

no  objeaion.       all  probability  Will  increafe  by  the  continuance  of  the  lunatick's 

juftice*Dor-        ^^^^^  confcqucntly  it  muft  be  for  thc  advantage  of  the  com- 

xncr't  cafe,  ante   ipittcc  to  prcfcrvc  fuch  life,  and  to  be  more  careful  and  tender 

%)'stt  KeaPa     ^^  >t.     In  the  prcfent  cafe  the  degree  of  relation  is  equals 

cafe,  ante  544.     which  may  fccm  to  entitle  both  the  competitors  :  but  as  I 

have  fourvd  by  experience,  that  granting  thc  commitnocnt  to 

Inconvenient  to   two  has  been  attended  with  inconveniences,  by  occafioning 

ToTf^ou'laL^     f"*^^>  ^"^  putting  the  eftate  to  great  cxpence  5  and  fincc  Mrs, 

lick  10  two.        MifierSf  being  of  the  fame  fex,   may  probaUy  better  know 

how  to  take  care  of  the  hinatick,  and  in  this  refped  be  more 

tender  of  her ;  let  thc  cuftody  of  the  Innatick's  perfon  be 

granted  to  her  fecond  coufin  Mrs.  Mn/Jers  in  ptefercnce  to  her 

other  fecond  cpufm  RJr.  Strangeways* 


r,  ^r  ^^^  ^  ■  Milner  vcrfus  Colmer. 

Cur  200.  •^ 

K  INC.  /Tp  H  E  defendant  Colmer  was  a  younger  brother  of  a  good 

*  Fq.  ra.  Ab.        X      family,  and  a  thriving  tradcfman  and  freeman  of  Lcm* 

146.  pi-  4«  . 

Hufbund  mar-      Joru     Tlic  plaintiff's  latc  hufband  Mr.  Milner  was  a  very  rich 

rics  an  infant  ,  *    .      , 

entitled  to  a  great  perfonal  tA^^e,  pendir^  a  bill  wr  an  account  of  fuch  eitate,  and  appliea  tol^ 
court  for  his  w  fe**  p  irtioo,  which  direct  hiiq  tw  make  hts  fuopofaU  before  the  MaAcr  |  the  cMrt 
accepts  propofAls  trom  Uie  hu/band  to  fettle  oaIj  part  uf  her  foi^unc  op  the  wife  and  her  iflue. 

merchaot} 
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IBcrchant,  a  freeman  of  London,  and  died  inteftate,  leaving  the  Miiittt  ^. 
pbdntiff  his  wido^  and  feveral  children.  There  had  been  for 
ibme  time  a  futt  depending  in  court,  u^herein  an  account  vras 
Screed  to  be  taken  of  Mr.  MUtter^s  perfonal  elate,  one  third 
pf  which,  according  to  the  cuftom,  was  decreed  to  the  wife, 
the  other  two  thirds  to  the  children*  And  the  defendant 
aimer  having,  without  the  confent  of  the  court,  or  of  the 
mother,  married  one  of  the  infant  daughters  of  Mr.  ATtlnery 
whofe  portion  was  i^ooo/.  and  applying  to  the  court  for  his 
wife's  portion,  he  was  fent  to  a  Mader  to  make  propofals  as  to 
the  fettlement  which  he  was  willing  to  make  on  his  wife ; 
whereupon  Mr.  Cohner  offered  to  fettle  4000  /.  part  of  his 
wife's  own  fortune,  on  him  and  her  and  her  ifTue ;  and  fur- 
ther to  be  bound,  in  cafe  his  elder  brother,  who  had  then  no 
ifllie,  (hould  die  without  iiTue  male  in  his  the  defendant  Col^ 
mei/'s  life-time,. to  fettle  500  /.  per  annum,  of  the  family  eftate 
upon  his  faid  wife  for  her  jointure,  alledging  that,  he  being  a 
freeman  of  London,  the  cuftom  of  the  city  was  alone  a  provi- 
fion  for  his  iflue* 

The  matter  coming  on  upon  this  report,  it  was  infifted  on 
for  the  defendant,  that  this  portion  of  the  wife's  being  per- 
fonal eftate,  the  right  thereto  by  law  veiled  in  the  hufband, 
^nd  that  it  was  fomewhat  extraordinary  for  a  court  of  equity 
to  interpofe  or  meddle  where  the  law  gives  a  plain  title  to  the 
hulband,  efpccially  where  the  hu(band  was  a  perfon  in  trade,  r  ^  ^  -1 
^  thriving  man,  of  a  good  family,  and  propofed  to  fettle  fome 
part  of  the  money,  fo  far  as  to  fecure  againfl  want  both 
|hc  wife  and  children ;  that  the  reft  would  probably  turn  to. 
better  mccounc  in  the  way  of  trade,  even  to  the  wife  and 
her  children,  than  if  vefted  in  a  purchafe  and  fettled. 
That  the  covenant  to  fettle  500  A  per  annum,  purfuant  to  a 
power  in  the  family  fettlement,  wa^  a  confiderable  addition, 
there  being  but  one  brother  before  the  defendant,  who  was 
beyond  fea,  had  no  child  as  yet,  nor  was  likely  to  have  any  by 
bis  lady,  who  did  not  live  with  him ;  and  then  not  only  the 
500  Lper  annum  jointure  would  be  made,  but  the  family  eftate, 
which  was  toooL  per  annwn  in  Warwick/hire,  would  come  to 
the  defendant  Colmer  and  his  children  (if  fons)  by  this  wife. 
That  the  huft)and's  being  a  freeman  of  London  has  been 
thought  a  confidemble  ingredient,  and  therefore  feveral  per« 

fons 
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MiiKif  V.  fons  have  beer,  orc'crcci  to  («)  to  take  up  their  freedom,  to  the 
(a)  s«e  thr  ctfc  intent  tUeir  w\\fi^  and  diiklren  might  be  entttled  to  tlicir  prcH 
F.e^d7rtdc"foIi  viiions  by  the  cuftom  of  London \  and  tliough  the  frceuun 
«•  ?»«>•  might  lay  ofct  his  perfonal  eflate  in  land,  yet  tradefmen  arc  not 

4pt  to  take  their  money  out  of  tradci  which  generally  yields 
greater  profit,  and  to  invcft  it  in  land,  where  the  annual  in- 
come is  fre^ently  very  inconfiderable  iu  comparifon  of  the 
profit  arifing  by  trade. 

That  if  tlie  folc  reaCinablc  occafion  of  the  intcrpofition  of 
the  court  in  this  cafe  was  the  defendant's  wife  bdng  then  an 
infant,  (he  was  tiow  of  age,  and  prefcnt  in  court,  ready  to 
give  her  confent  that  lier  hu{band  (hould  have  the  refiduc  of 
her  portion  ;  which  confent  of  hers  before  a  judge,  upon  a 
fine,  would  devcft  her  of  any  real  eftate,  afertkri  would  fuch 
confent  when  given  by  her  before  tlie  Lord  Chancellor  himfdf, 
[  ^4']  be  fuilicicnt  to  put  an  end  to  fuch  interpofition  of  the  court, 
and  induce  it  to  permit  the  defendant  to  receive  what  bylaw 
he  was  before  entitled  to,  tlie  perfonal  eftale, 

Tl  «•  wherf  the  On  the  other  fide  it  was  faid  to  be  the  fettled  diftin£lion, 
k"  I'litic  to  that  where  the  hufband  has  a  legsij  titfc  to  the  wife^  perfonal 
- !  o  S  fft  f  cftate,  which  he  can  come  at  by  law  without  the  aid  of  equity, 
r^u.iy  %iiii  not  this  court  Will  uot  in  fuch  caic  interpofc  :  but  where  tlie  appli- 
judkrjf  I'ocr*  cation  by  the  hulband  is  in  equity,  for  his  wife's  portion  in  tlvc 
»'S^*  i  *^«  hands  of  the  couir,  or  perhaps  of  a  receiver,  there,  if  the  huf- 

get  at  II  without  band  Will  have  eqtiity,  he  mult  dh  equity.  That  the  prefcnt  cafe 
th?/com"?t**^  ^'^^  much  ftronger,  the  court  having  aflually  referred  it  to  a' 
will  put  tcrim  Mailer  to  receive  propofals,  and  the  hufband,  in  conftqucncc 
thereof,  having  made  them  ;  all  which  would  be  vain,  were  ilic 
hufb.iiul  to  hiivehis  wife's  portion  upon  a  fuppofition  of  being" 
ciititkd  to  it  by  law  j  tliat  now  the  only  queftion  was^  wlxr 
ther  the  propofals  were  re.ifonable  or  not,  and  the  fame  as  if 
before  the  marriage  they  had  been  made  to  the  partnit  or 
guardian  of  the  lady ;  the  court  being  now  Ler  guarili.in,  und 
in  hco  parentis  \  and  it  would  hardly  have  been  thouglit  a  rci- 
fonablc  propofal,  had  the  hufband  o^lcred  to  fettle  not  above  a' 
third* part  of  his  wliVs  own  portion;  tliat  the  covenant  to 
fettle  a  jointure  of  500/  per  amwm^  piirt  of  the  family  eflate, 
when  in  pofrcllio!!,  v/as  intirely  precarious;  the  brother  nii^ht 
have  ilTne  by  this  or  by  any  other  wife,  or  might  fun'ive  the 
dct'ciiJant ;  in  any  of  wliich  cafes,  die  defendant's  power  of 

making 


upon  him< 
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leaking  a  jointure,  being  to  take  cflFeft  only  when  in  poffefrion,  Mi^ni*  v. 
hi$  covenant  for  that  purpofe  would  be  of  no  figniGcation. 
Alfo  as  to  the  cuftpm  of  Lottdovy  th^t  was  faid  to  be  as  precar 
Tious,  the  freeman  might  difpofe  of  his  perfonal  eftate,  conr 
tra£t  debts,  might  mifcarry  in  the  world,  or  realise  his  efl'e£^s; 
in  any  of  >yhich  caf^s  (he  cuftoni  WQ\)]d  not  take  place; 
apd  though  the  gains  in  trade  might  fometimes  be  confider-  [  (J42  ] 
able,  yet  moq^y  employed  in  tr^cje  was  alfo  fubjefl:  to  very 
great  accidents ;  for  which  reafons  it  was  hoped  that  the  por- 
tion which  the  wife  brought,  or  at  leaft  more  of  it  than  had 
been  offered  by  the  hufband,  ihould  be  invefted  in  lands  or 
fettled  ( I ). 

Lord  Chancellor  faid,  he  thought  it  extraordinary  that  this 
court  (bo^lcl  interpofe  againft  the  hufband  in  cafes  where  tl^e 
law  gives  him  a  titl6  to  the  wife's  perfonal  eftate  ;  and  doubf« 
ed,  Qxperienpe  had  (hewn,  that  fuch  interpofition,  unlefs  wherf 
the  hufband  has  appeared  to  be  a  profligate  or  extravagant 
man,  had  been  the  occafion  rather  of  mifchief  than  good. 

Whereupon  his  Lordfhip  examined  the  wife  in  court  as  to 
her  confeut,  afking  her,  whether  fhc  underflood  the  propofals 
made  by  her  hufband  j  which  fhe  repeated  to  the  court,  and 
^a^e  it  appear  fhe  did  underfland  them  *,  adding,  that  her 
hi}ft)ai)d  hafd  been  put  to  great  charge,  trouble  and  lofs  of  time 
in  this  fuit,  for  which  reafon  fhe  defired  tliat  without  more 
trouble  he  might  have  the  remainder  of  her  portion,  fhe  being 
fatisfied  he  had  intentions  to  do  more  for  her. 

Then  hi«  Lordfhip  recomn^ended  it  to  the  hufband  to  add 
fO  hie  propofals ;  but  he  anfwering,  that  he  could  not  conve- 
niently do  it  (2), 


(  0  Vide  Jac^hfin  v.  Williamfin^  ante  fnch  manner  as  the  court  fliooJdapprovc, 

I  vol.  382.     BofVtl  V.  Brando-,  ante,  fl»<//i^  that  the  wifc'5 /hare  (bfing one 

I  vol.  438.    li^iHcb  V.  Pa^,  Bunb.  b6.  third)  of  afomof  12,925/.  its.  xd  I 

^LtrrifoH  V.  Buckle,  1  Stra.  239.  due  from  one  of  the  defendants   to 

(2)  But  by  the  Rcgitter's  book  itap-  the  tcftator's  eftate,   Ihould  be  invcft- 

pcars  that  Colv^r  did  in  court  propofe  ed   in  like   manner,   when   the  fame 

that  jcooi.  pact  of  the  wife's  fortune  Ihould  be  paid  in— and    the  order  is 

l^iould  be  laid  out  in  lands  to  be  fettled  drawn  up  accordingly.    Jleg  J^b.  B. 

fMi  iheini  aif d  U^e  iiluc  of  the  marriage  in  1731.  fol.  99.  "^ 

The 
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BfiLNiB  vi  The  court  faid,  the  covenant  to  make  a  jointure  of  ^cch 
per  amium^  when  in  poiTefliot)  of  the  family  eflate,  thoagb 
contingent,  was  yet  to  be  confidered  and  valued ;  and  there* 
fore  direded  that  the  defendant  giving  fuch  covenant,  the  re* 

I  ^43  3  ^"^  °^  ^^  portion,  deduAtng  tlie  fum  propofed  to  be  inveftcd 
in  land  and  fettled  as  above,  (faould  be  paid  to  bim  (i). 

( t )  Vide  y///<tf^/  v.  PUrce^  poft.  3  vol.     parte  Higbam,  2  Vcz.  575^ 
II.     U^iliatts  v.  Coy,  a  A:k.  67.  .  Ex 


Cafe  io\.  Hobart  vcrfm  Abbot. 

Lord  Chanccllof 

King.  T  N  a  bill  to  foreclofe,  the  cafe  was :  A.  made  a  mortgage  fcs 

sEq.  Ca.  Ab.  X  a  term  of  500  years  for  fecuring  350/.  intcreft  to  & 

Au'^^'moru  "^^^  ^^  '°"g  ^"^<^  *^  ^705  aiTigned  the  term  to  C.  ledccmahk 

fageisma^eto  by  himfelf  OH  tliQ  paymcnt.of  30Q /.  fi.  dicd>  C  brought  a 

Who  in  1705.  bill  againft  A^  to  redeem,  or  be  foreclofcd  \   and  though  but  ^ 

^«"aTioC."  ^^ivative  mortgagee,  yet  he  did  not  make  the  rcprcfcntativca 

fox  300 1,  c.  of  B.  the  original  mortgagee  parties. 

brings  a  bill  CO 

Ibiecloiie  }  B«  ibc  ori^ioal  mortgtgec^  or  in  caie  of  hit  deatb  Ui  rcpK|nt«dtt,»  oofht  to  be  i^4f  t 

f»ftj. 

Cur*:  Here  is  pliinly  a  want  of  proper  parties,  J?*  had  a 
right  to  redeem  C.  and  to  prevent  another  account,  as  to  what 
is  due  upon  the  original  mortgage,  his  reprercntatives  ought 
to  be  before  the  court  ( i ). 


(\)  Reg.  Lib.  A.  1731.  foL  99. 


Cafe  202,  Taylor  vtrftis  Atwood. 

Lm-i)  Chancellor 

*^'«»-  WJ  H  E  R  E  an  infant  is  defendant,  the  affidavit  of  fcr- 

jEq.  Ct  Ab.  yy     ^^^g  ^Q  hear  judcrment  muft  be,   that  the  guardian 

756.   pi.    12.  JO                                               '                              1                t        L 

Where  an  in-  was  ferved,  not  the  infant,  and  this  (as  it  fccms)  tliough  the 

dant,**hefc"vice  infant  be  above  fourteen,  or  want  ever  fo  little  of  twenty-one; 

of  the  fubporaa  ^^^^  jj^^.  fervinff  of  the  infant  is  not  good,  for  mm  czvjlai  but  the 

tohearjudg-  o                                            n              •                     i         »      1.11 

■lent  muft  he  infant  might  be  in  his  cradle  -,  or  (houKl  it  appear  by  the  bill 

no/t^'Ube'li*"'  ^^^  ^^^  '^  ""^^  twenty. one,  yet  being  not  able  to  defend  him- 

iAiu  felf,  the  fervice  muft  be  on  the  perfon  appointed  by  the  cQim 
to  defend  him. 
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Bcnnet  "vtrfas  Whitehead.  Cafe  203- 

Lord  CkancoUcr 

TH  E  King  under  the  duchy  fcal  granted  to  Mr.  Serjeant   Kiw*. 
Bonnet  Khigfand  Park  in  Ham^irc  for,  twenty-one  yeiarSf   *  £q^  Ca,  A^ 
m-hich  expired  at  Michulmas  17^8.     Serjeant  Bonnet  by  his    jgg.'pj^j. 
wll  devifed  the  leafchold  prcmiffes  to  his  youngeft  fon  Thctms   Account  o/^ro- 
Bfunft  (the  Mafter  in  chancery)  and  made  his  eldcft  fon  John   time,  where 
Bcnnet  (another  MafteJr)  his  executor,  and  died  23  Dec.  1723.   ^fXtidel^ 
Thomas  Beanet^  ihe  younger  fon  and  devifee  of  die  leafehokl,   cruiD«,ind 
in  1728,  brought  his  bill  againft  the  defendant  {hittr  aP)  for  fiUn^theSilu 
t})|c  mefne  profits  of  part  of  the  premifles^  having  himfelf  been 
an  poflefTion  of  the  other  part  from  his  father's  death ;  and  it 
appearing,  that  a  counterpart  of  a  leafe  was  delivered  by  one 
tvbo  had  been  the  defendant's  agent  to  the  plaintiff  Benn^t^ 
by  which  the  premises  in  queftion  were  formerly  leafed  hj 
the  Crown  under  tlie  duchy  feal  to  the  defendant  Whitehead^ 
vhich  counterpart  Mras  executed  by  the  defendant  himfelf,  and 
now  produced ;  and  the  lands  therein  mentioned  being  th^ 
fame  as  "were  granted  by  the  latter  leafe  to  Mr.  Serjeant  Ben^ 
net :  this  fatisfied  the  court  of  the  plaintiff's  right;  wherefoie 
the  defendant  (who  pretended  to  the  inheritance  of  the  pre- 
miss) was  dtxreed  to  account  with  the  plaintiff  for  the 
pro&s. 

But  then  the  quellion  was,  from  what  time  this  account 
fhoilkl  be  taken,  whether  from  the  filing  of  the  bill  #nly,  ot 
from  the  deatli  of  the  plaintiff's  father,  at  Which  time  the 
(>hiintiff^s  title  accrued  i 

And  it  was  c^eded,  ^at  the  bringing  of  the  bill  was  to  bi$ 
lo6ked  upon  as  an  entty  of  the  plaintiff  upon  the  premiffes«     [  645  ] 

from  flitch  time  pnly  he  fliouU  be  entitled  to  the  profits^    In-  One  in  pofleSc»A 

deed  in  cafe  of  a  third  perfon's  enterintr  upon  the  lands  of  an  ?f  *»"**»  beion^- 

mfant,  luch  mfant,  wheii  he  coines  of  age,  ihall  by  a  bill  ia  if  the  infant 

equity  recover  tlic  profits  from  the  time  of  the  firft  entry ;  ^^^c^olf  hii 

but  the  reafon  is,  becaufe  whcr^  one  enters  on  an  infant  he  is  ^»f^»  *»«  ^»* 

chargeable  as  bailiff  or  guardian,  and  no  laches  fhall  be  im-  profitt'in  e^Qity 

puted  to  the  infant  j   wherefore  it  will  be  conftrued  as  if  he  ^<»*n.'*«  *'J^ 

^  /•  1  .-  accruing  of  hit 

had  entered  as  foon  as  his  right  accrued ;  whereas  it  might   title,  and  not 
rcafonablybc  imputed  as  laches  to  the  plaintiff  Mr.  A^/;;;^/,   ofThtin^ca> 

tliat 


^45 


BtKKCT    «. 


The  Mend  tnt 
futli  account 
for  profits  from 
the  time  the 
^aiotiff*!  right 
accrued,  and 
tim  from  the 
ttme  of  fiJiog 
the  bill  only»if 
the  defendant 
Wt  concealed 
tht  deedt  and 
vritingt  making 
out  the  plain**^ 
tifi'*ft  title. 
[•646    ] 


DcTcrnu  8^  MitbdeliSi  1^31. 

that  he  did  not  bring  his  bill  before ;  that  as  the  court  miglit 
go  back  five  years  before  the  bringing  of  the  bill,  by  the  Cwnc 
reafon  it  might  go  back  twenty-five  or  fifty  years ;  befides  ix 
account  ought  not  to  be  decreed 'without  an  iffue  firft  direfied 
to  try,  whether  the  prenlifles  in  queftion  were  part  of  the  pic- 
rhiflcs  cdmprifed  in  tiie  leafe  under  the  duchy  feal,  (v&.)  part 
of  King/and  Park,  in  regard  the  fbbfequent  leafe  mlde  to 
Serjeant  Bennrt  froiii  tlie  year  — — ,  w^ould  by  the  fame 
teafoii  bind  the  premifTes ;  and  the  defendant  pretended  to  aii 
inheritance  therein,  which  ought  not  to  be  aff:£led  without 
a  trial.     Farther,  the  plaitttiflT  claimed  title  td  the  leafehold 
premifTes  without  fliewing  an  aflent  to  the  devife  thereof  by 
the  executor  of  Serjeaiit  Bennef^  which  he  oiight  to  have 
done; 

Lord  Chnn'cellor  i  The  names  of  thefe  meadows  being  ex* 
prefsly  mentioned  in  this  leafe  from  the  duchy,  and  being  the 
fame  which  the  defendant  owns  he  has  been  in  poflelBon  of| 
they  muft  be  intended  die  fame  hinds,  for  no  one  will  pre- 
fume,  uiilefs  it  be  proved,  that  there  are  two  meadows  of  tht 
fame  name ;  then  as  the  f^intiff 's  right  accrued  upon  his 
father's  death  by  virtue  of  the  will,  he  muft  from  that  time  be 
^  entitled  to  the  rents  and  profits  of  the  premilles;  and  the 
rathet  againft  the  defendant,  as  he  had  the  deed  and  counter* 
part  of  the  leafe  in  his  pofTefiion  which  made  out  the  pl^untiflfs 
title,  and  it  ^x'as  the  defendant's  agent  who  delivered  the  deed 
to  the  plaintiff;  it  is  fufEciently  clear,  that  the  lands  in  con* 
troverfy  are  the  very  lands  comprifed  in  the  duchy  leafe ;  the 
defendant  or  his  anceflors  having  accepted  the  fame^  Ihews 
they  had  no  other  title  than  under  fuch  leafe ;  all  whicli  is 
made  more  evident  by  the  drfcildant,   who  now  claims  the 
premifTes  as  a  fce-fimple,  not  being  able  to  (hew  any  deed,  fincj 
coiiveyance  or  fettlement,  by  which  they  were  conveyed  as 
fce-fimple  lands.    As  to  the  objeftion,  that  the  pbintiffclaims 
title  to  tlie  leafehold  without  fhewing  an  afTent  to  the  devife 
thereof  by  the  executor  of  his  father )   it  appears  the  plaintiff 
WAS  in  poiTcfTion  of  part  of  the  premifTes,  which  is  a  fuffi- 
cicnt  praof  of  the  executor's   confent,   efpecially  when  the 
executor  does  not  appear  to  have  made  any  claim  himfelf 
thereto. 


t)eercc 
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Decree  the  defendant  to  accoutit  with  the  plaintiff  for  the     J^iKHtTtr* 
rents  and  profits  of  the  leafehold  premiflcs  from  the  dfcath  of 
his  father  Serjeant  Bt^finety  from  which  time  his  title  thereto 
accrued  by  virtue  of  his  father's  will  (i); 

--■'-'        ...... 

(1)  Reg.   Lib.  A.    1731.    fol.    124.     Lord  Towri/hi mi  v.  JJb,  ^  Axk,  $^0. 
Et  vide  Darm^rv,  For/e/cue,  3  Atk.  1 24. 


Grieils   ver/us  GanfelL  Cafe  104* 

O.  ,  .  .  Lord  CManceUoc 

N  petition  to  amend  a  depofitibn  of  a  witnefs  (one  Dw-         Kin«. 

bourdUu  a  ttergyman,   who  had  been  examined  in  this  *^^^'jfj|  ^^' 

ca\ife)  the  witnefs  was  ordered  to  attend,  as  was  aUb  the  exa-  A  depofitionof 

miner,  the  latter  of  whom,  being  examined  by  the  Lord  Chan-  cr^ftw^i- 

celloTj  fwore  he  took  the  depofition  truly  from  the  mouth  of  «*''•»- 
the  witnefs,  to  whom  the  depofition  was  afterwards  diftinftly     [  647  J 
read,  and  then  the  witnefs  fubfcribed  his  name. 

■rhe  witnefs  being  examined  did  hot  fwear  pofitivcly  that 
the  examiner  had  taken  his  depofition  falfe,  but  that  he  was 
ihduced  to  believe  he  did  notexprefs  himfelf  in  the  mariner  the 
depofition  was  taken,  and  was  pofitive  he  did  not  intend  or 
mean  to  fwear  as  the  examiner  had  taken  it,  but  that  he  really 
irt tended  to  fwear  ih  the  hiaimer  as  tht  amendment  was  de- 
iired,  and  that  the  fame  was  what  he  had  before  declared  in 
converfation  -,  as  alfo  what  anotlier  withefs  in  the  caufe  had 
pofitively  fworn. 

The  counfel  on  the  other  fide,   infifted,  that  though  there 
trerc  inftances  where  a  defendant's  anfwer  had  been  amend* 
€d j  {a)  no  precedent  could  be  produced  for  amending  a  depo-   (aJVide  i  CHaa. 
lition  after  publication )  or  at  leaft  if  the  court  was  inclined   ^'**  *S- 
to  amend,  this  would  be  better  deferred  to  the  hearing,  when 
it  would  be  more  fully  poflcfled  of  the  whole  matter. 

Lord  Chancellor :  Where  it  appears  to  the  court,  that  either 
■the  examiner  is  miftaken  in  taking  the  depofition,  or  the 
witnefs  in  making  it,  I  think  it  for  the  advancement  of  truth 
and  juftice,  that  the  miftake  (hould  be  amended ;  and  the 
iboner  this  is  done  the  better,  in  regard  the  witnefs  may  be 
dead,  or  in  remote  parts,  before  the  hearing ;  it  would  be  hard 
aad  unjuft  to  pin  a  witocfs  down  to  what  is  a  millake,  by 

dv'nyiijg 
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^tttit  lir.  denying  to  veStUj  it.  As  to  what  has  been  ofajeAed  of  Ai 
inconvenience  of  amending  the  <lepofitiott  after  publication, 
it  was  impoffifale  to  know  it  until  pubKcation  ;  wherefore  lei 
the  depofition  be  atnehded^  as  defiredi  and  the  witneft  fwcar 
it  over  again  ( I  }• 


(i)  Reg.  Lib.  A.  1 73 1,  fol.  95. 


r  ^48  1    Lady  Jane  Holt,  Widow  of  JohiO 
*^  ^^S-        Holt,  Efq;  who  was  Nephew  and  I  pj^^ 
^ordchuiceuar     fj^j^  ^f  ^^  Lofd  Chief  Juftice  [  ' 

Holt^  J 


Rowland  Holt,  feni  the  next  Bro-^ 
ther  and  Heir  of  the  faid  John 
Holt,  and  his  eldeft  Son  Row- 
land Holt, 

Thomas  Gibfbn,  Efq;  and  others, 


Defendants. 


lomas  Gibfbn,  Efq;  and  others,  7      , 
Creditors  of  the  faid  John  Holt,   jPl^^^^^  J 

Lady  Jane  Holt,  Defendant. 

^  tq.  Ci.  Ab.  <»-Tp  H  E  bill  of  the  Lady  Jane  Holt  was  chiefly  to  have  all 

tenant  for  life,  -M^     additional  jointurc  made  to  her,  purfuant  to  a  power 

«ike  r^ntiirc  ^^^^^^^  ^T  ^^  will  of  the  Lord  Chief  Juftic<f  Holt ;  &e  biU  of 

of  109 1,  per  »n-  thc  creditors  of  Join  Holt  was  to  be  paid  their  debts  out  of 

locii.  wWc?  his  affets.     The  cafc>  as  to  the  power  of  making  a  jointurcj 

hfe  haiwith  hit  i^^^  which  was  thc  chief  queftion)  was  thus  : 

wifp,  covenants     ^  ^  ' 

make  •  jointure  iccordingly,  and  ilfo  to  make  an  additional  jointure  on  lecdving  or  becoming  la- 
titled  to  any  further  money  in  right  of  thc  wife  ;  «•  after  the  death  of  the  hu(baod*'  the  wife  becoak* 
intiiled  to  an  additionil  fortune  5  (he  ihall  not  compel  the  remainder  man  to  make  an  additional 
jointure  on  her  on  thi$  account ;  but  on  the  other  hand  the  hufiuAd'i  creditor!  ihall  not  take  froa 
the  wife  thit  additional  fortune. 

The  late  Lord  Chief  Juftice  Holt  being  feifed  in  fee  of  a 

great  real  eftate,  made  his  will  4  Sept.  1708,  and  having  no 

iffue,  dcvifcd  his  lands  to  his  brother  Rowland  Holt  for  lifCf 

3  ^* 
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HoiT    V, 

Holt. 


With  remainder  to  John  Holty  eldeft  fon  of  the  faid  Rowland^ 
for  life,  remainder  to  truftees  during  the  life  of  John,  to  fup- 
port  contingent  remainders,  with  remainder  to  the  firft,  ti^c. 
fons  of  the  hid  John  in  tail  male  fucceffively,  with  remainder  I  049  J 
to  the  defendant /?(77c;/aW,  younger  fon  of  the  fdld  Rowlaftd  the 
father,  for  life,  with  remainder  to  his  firft,  ffl^r.  fons  in 
tail  male  fucceflively,  with  divers  remainders  over,  with  a 
power  to  every  tenant  for  life  of  the  prcmifles  when  in  poflcf- 
fion,  to  make  a  jointure  to  any  wife  w*hom  he  fliould  marry, 
fo  as  fuch  jointure  fhould  not  exceed  100/.  per  annumy  for 
every  1000/.  which  any  wife  they  (hould  refpeclively  marry, 
fhould  bring  as  a  marriage  portion,  and  fo  for  more,  more, 
l^c.  The  jointure  to  be  for  the  wife's  life,  and  to  com- 
mence and  take  efFed  from  the  death  of  the  hulband. 

The  Chief  Juftice  died,  Roivlntid  Holt  the  father  died,  and 
John  Holt  the  fon  being  in  pofTeflion,  and  a  marriage  beirig 
agreed  upon  betwixt  him  and  the  plaintiff  the  Lady  y^/zf,  o/ie 
of  the  daughters  of  the  late  Marquis  of  Wharton^  the  faid  John 
and  Lady  Jane  executed  marriage  articles,   dated  the  25th  of 
May  1723,  which    articles  recited  the  power  given  by  the 
C.J-  Holi'^  will,  and  thereby,   in  confidcration  of   8000/^ 
'left  Lady  Jntte  by  her  father's  will,  John  Holt  covenanted  to 
fettle  within   a  month    after   the   marriage  800/.  per  annum 
jointure  on  Lady  Jane  for  her  life,  and  alfo  to  make  her  an 
additional   jointure  of   100/.  per  ammmy  for  every  looo/, 
which  he  fhould  receive  or  be  entitled   to  by  virtue  of  Lady 
Jane*^  father  or  mother's  will,  and  fo  in   proportion  for  any 
lefler  fum  than  1000  /.     Lady  Jafie  being  then  an  infant,  the 
articles  were   figned  by  her  and  her  guardians.     There  was 
alfo  a  provifion  therein,  that  the  refidue  of  the  perfonal  eftate 
which  Lady  Jane  was  intitled  to  by  her  father's  and  mother's 
will  fliould  go  firft  towards   payment  of  John  Ho/t's  dchtfiy 
and  afterwards  to  the   faid  John  Holt.     The  marriage  was 
foon   after  folemnized,  and  within  a  month  a  jointure  of       [  650  j 
800  Lper  annum  was  fettled  on  Lady  Jane  for  her  life. 

Afterwards  John  Holt  raifed  1500/.  upon  a  mortgage 
which  he  made  to  fome  of  the  plaintiiTs  of  fome  other  part  of 
the  portion  he  was  intitled  to  in  right  of  Lady  Jane  his  wife, 
giving  his  bond  for  the  re-payment  of  it ;  and  thereupon  he 

Vol.  IL  Mm  made 
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HotT  «.        made  an  additional  jointure  upon  Lady  Jane  his  wife  of  lands 
of  150/.  per  annum  by  virtue  of  the  power. 

5  Jan.  1728.  John  Holt  died  without  ifliic,  and  the  dc* 
fendant  Rc^vland  his  brother  entered  upon  futh  part  of  the 
late  Chief  J  uftice's  eftate  as  was  not  comprehended  m  die 
jointure. 

Lady  Jane  being  by  the  will  of  her  father  the  late  Marqms 
of  TVharton^  intitled,  together  with  her  fifter  Lady  Lucj^  to  a 
moiety  of  the  furplus  of  his  perfonal  ellate  ;  and  likewife  bf 
the  will  of  her  mother  the  Marchion'efs,  having  a  right  to 
fome  lands  in  fee-fimple  in  the  county  of  Tipperarj  in  Ireland^ 
and  John  Holt  dying  much  indebted,  it  was  prayed  by  die 
creditors'  bill  that  they  might  have  tlie  benefit  of  Lady  Jetm^ 
fhare  of  her  father's  and  mother's  eftate,  and  that  in  lieu  and 
recompence  thereof  (lie  might  have  an  additional  jointure 
made  to  her  after  the  rate  of  loo/.  per  annum  for  every 
1000/.  which  they  fliould  recover  out  of  her  eflate  to^'an^s 
payment  of  their  demands. 

Lady  Janets  bill  was,  that  fhe  might  have  fuch  an  additiorcal 
jointure  made  to  her  purfuant  to  her  late  hufband's  covenant} 
but  in  cafe  (he  could  not,  then  tliat  no  part  of  her  eftate 
Ihould  be  taken  from  her  by  the  aid  of  equity,  unlefs  flie  had 
C  65  ^  ]  the  recompence  which  it  was  agreed  Ihe  fliould  have  by  her 
marriage  articles,  vh*  after  the  rate  of  loo/.  per  annum  for 
every  1000/.  flie  ihould  bring. 

The  only  queftion  of  difficulty  fcemed  to  be,  how  far  the 
power  given  by  the  C.  J.  Holfs  will  for  every  tenant  for  life 
to  make  a  jointure,  and  the  covenant  by  John  HJt  the  tenant 
for  life  to  make  a  jointure  of  looL  per  annum  for  every  looo/. 
which  his  wife  the  Lady  Jane  ihould  bring,  in  regard  it  was 
not  executed  by  John  Holt  in  his  life-time,  could  bind  the  de- 
fendant RoiL'land  the  remainder-man. 

On  behalf  of  the  plaintiff  it  was  faid,  tliat  though  the  power 
granted  to  a  tenant  for  life  to  charge  the  remainder,  bciag 
the  eftate  of  a  third  perfon,  was  at  law  to  be  taken  ilrifllvj 
yet  in  a  Court  of  Equity  this  was  plainly  otherTudfc,  in  cafes 
where  the  perfon  claiming  under  fuch  power  is  a  purchafcr 
for  a  valuable  confideration  ;  and  therefore  if  there  be  tenant 
for  life,  with  a  power  to  make  a  jointure  by  a  deed  atteilcd  by 
three  witnejfesy  and  tlie  tenant  for  life,  previous  to  his  marriage, 
3  and 
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ani  in  confidcratloii  thereof  and  of  a  portion,  docs  by  a  deed  Holt  «. 
atteded  by  9ne  ivitnefs  only  make  a  jointure,  this,  tho'  void  in 
iaw,  (hall  be  aided  in  equity.  That  Lady  Jane  was  plainly  a 
purchafer  both  of  the  power  and  of  John  Ho/t's  covenant  to 
make  a  jointure,  for  the  mod  valuable  confideration  that 
could  be,  that  of  a  marriage  and  a  marriage  portion,  and  con- 
fcquently  within  all  the  cafes  where  defedive  executions  of 
powers  are  made  good  in  equity.  That  in  the  cafe  of  The 
Cctdftfr/s  0/ Coventry  vcrfus  (a)  The  Earl  of  Cruentryy  it  was  faid  («)  Ante  iti« 
by  the  Lord  Cliief  Baron  Gilberty  and  afTcnted  to  by  tlie 
Majlerof  the  Rolls  and  the  Lord  Chancellor  Macclesfield^  tliat 
this  power  of  making  a  jointure  given  to  a  tenant  for  life,  is, 
part  of  the  old  dominion  which  the  tenant  in  fee  had  himfelf 
over  the  eftate^  and  had  transferred  to  the  tenant  for  life;  from  [  65^  ] 
whence  it  followed,  that  fuch  power  being  part  of  the  ancient 
dominion  which  the  owner  of  the  eftate  had  over  it,  the  te- 
nant for  life,  quoad  the  power  of  making  this  jointure,  (hould 
be  taken  as  feifed  in  fee,  and  in  that  light  nothing  could  be 
plainer,  than  that  if  one  feifed  in  fee  were  to  enter  into  a 
covenant  to  make  a  jointure  of  loo/,  per  annum^  for  every 
I  coo/,  which  his  wife  (hould  bring,  and  fliould  die  before 
the  making  of  fuch  jointure,  the  covenant  would  be  executed 
in  equity,  and  the  jointure  diredled  to  be  made  purfuant 
thereto. 

That  in  a  Court  of  Equity,  all  covenants  made  on  a  valuable 
eonfideration  for  the  doing  of  any  things  whether  for  the  con- 
veyance of  any  eftate,  making  a  leafe,  jointure  or  fettlement, 
vcre  confidered  as  done  and  performed,  provided  he  that  gavo 
the  covenant  had  a  power  to  perfotm  it. 

One  exception  indeed  tliere  was  (and  but  onej  to  this  ge* 
tieral  nile,  which  was  where  a  tenant  in  tail  covenanted  for  a 
valuable  eonfideration  to  levy  a  fine,  or  fufFer  a  recovery,  to 
the  ufo  of  the  purchafer,  and  died  before  the  fine  levied,  or  re^ 
covcry  fufFered ;  in  which  cafe  it  was  admitted  to  have  been 
held,  that  the  covenant  could  not  in  equity  be  made  good 
againft  the  ifTue  in  tail,  or  the  remainder-man  ;  but  this  was 
for  a  { I )  reafon  which  did  no  ways  hold  in  the  principal  cafe^ 
t/ia.  on  account   of  the  ftatute  de  donis^  the  exprefs  words 


(x)  Vide  StapHtw  v.  StapHion,  t  Atk.  9. 
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Holt  «.  whcreof  entitled  the  ifluc  and  the  remainder-man  to  the  in- 
tailed  prcmifles,  from  which  aft  of  parliament  notlung  could 
deliver  thofc  eflates-tail,  but  cither  common  recoveries, 
which  were  ufually  invented  by  the  Judges  to  prevent  the 
[  (S53  ]  inconveniences  introduced  by  that  aft,  or  by  levying  of  a 
fine  (a  remedy  provided  by  fubfequent  aft s  of  parliament)  to 
bar  the  eftates-tail,  though  not  the  remainders,  when  Umitcd 
to  third  perfons.  That  the  covenant  by  yohn  Hdt^  bcii^ 
for  a  valuable  confideration,  and  for  no  more  than  it  wai 
in  his  power  to  have  performed,  ought  to  be  taken  as  if 
performed,  and  confequently  bound  the  remainder-man  in 
the  fame  manner  as  if  executed  by  the  tenant  for  life. 
That  it  could  be  no  objeftion  th*t  Lady  Jane  had  already 
had  two  jointures  made  her  by  her  faid  hufband,  fincc 
thefe  were  a  recompence  only  for  fuch  part  of  her  por- 
tion as  had  been  already  raifed  and  anfwered  to  her  huf- 
band  ;  and  there  was  as  much  reafon  (bccaufe  equally  within 
the  intent  of  the  articles)  that  flie  (hould  have  an  additional 
jointure  for  her  additional  portion,  as  that  flic  (liould  have  her 
original  jointure  for  her  additional  portion.  That  in  the  Coun- 
t(Ts  of  Ccvt'titry^  cafe  the  matter  refted  only  upon  marriage 
articles  during  the  life-time  of  the  late  Earl,  no  jointure  re- 
duced to  any  certainty,  and  yet  upon  thefe  marriage  articles 
the  jointrefs  was  decreed  to  hold  and  enjoy  her  jointure  againil 
the  remainder- man.  It  was  true  in  tlie  cafe  laft  cited,  the 
portion  of  10,000/.  was  aftually  paid  before  the  maniage; 
whereas  in  the  prcfent  cafe,  the  certainty  of  the  refidue  of  Lady 
Jatje*s  portion  did  not  as  yet  appear  -,  wherefore  all  that  the 
plaintiffs  the  creditors  now  prayed  was,  that  it  might  be  re- 
ferred to  the  Mafter  to  afcertain  the  quantum  of  the  refiduc  of 
fuch  portion,  by  which  means  the  certainty  tliereof  would  ap- 
pear, id  cerium  ejl  quod  cerium  reddi  potejl  \  and  that  the  prefcnt 
cafe  was  tlie  ftronger,  tliere  having  been  already  a  decree  pro- 
nounced, that  the  executors  of  the  late  Marquis  of  Wharicn 
fliould  account  for  his  perfonal  eftate,  which  account  would 
probably  in  a  fliort  time  be  taken  and  finiihed.  In  the  mean 
while,  it  could  not  with  any  colour  of  reafon  be  inHded  upon, 
r  6*4  1  ^^^  ^^^  making  this  additional  jointure  upon  haaXyJane  fliould 
be  deferred  until  tlie  refidue  of  her  portion  was  aftually  paid  to 
her  hufband,  or  thofe  claiming  under  him  5  but  that  it  would 
Be  fuflicient  if  the  fame  was  fecureJ  either  by  mortgages,  go- 
vernment 
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vemment  or  other  fecurities,  fo  as  to  ht  rendered  fafc ;  and        ^,^^^  '*'• 

lioLTt 

(as  it  was  faid)  here  the  refidue  of  Lady  Janets  portion  was 
fufHcientljr  fecured  by  the  decree  and  marriage  articles. 

On  the  other  fide  it  was  infifted,  that  the  Lady  Jatu  Hclt 
was  not  a  wife  unprovided  for,  but  had  already  two  jointures 
fettled  upon  her  by  her  hufband,  one  of  800/.  per  anminiy  and 
the  other  of  \^oL  per  annum^  and  there  was  as  much  reafon 
for  the  remainder-man  to  queftion  the  validity  of  the  fecond 
jointure,  as  for  the  Lady  Jane  to  aflc  a  third  ;  in  regard  the 
X500/.  which  was  the  coufideration  for  'John  Holt*%  making 
the  fecond  jointure,  was  not  money  aftually  paid  or  fecure4 
to  him,  but  what  he  had  raifed  by  a  mortgage  of  part  of  her 
portion,  for  the  re-payment  whereof  he  had  given  his  covenant 
and  bond,  and  was  liable  to  be  fued  for  it ;  wherefore  as  yet 
this  1500/.  could  not  be  faid  to  be  received^but  only  bcrrowed 
by  him ;  that  as  to  the  refidue  of  the  portion,  it  was  neithen 
known  what  it  was,  how  much  it  would  amount  to,  or  when 
or  whether  ever  it  would  be  paid  ;  and  though  there  might 
be  an  account  decreed  touching  the  furplus  of  the  late  Mar- 
quis of  IfHrnrtcn^s  eftate,  yet  there  were  fcveral  caufes  in  this 
court  where  accounts  have  been  depending,  fome  twenty, 
feme  thirty  years,  or  upwards.  That  were  the  rule  laid  dowh 
of  id  cerium  eft  quod  cerium  reddl  poiejl^  allowed  to  take  place 
in  the  prefent  cafe,  ftill  things  muft  be  reduced  to  a  certainty 
in  the  life-time  of  the  huftand,  who  was  to  make  the  jointure  ^ 
for  it  would  be  a  mifcrable  incumbrance  upon  the  eftate  of  the 
fcveral  remainder-men  claiming  under  the  late  Chief  Jufticc's  [  655  ] 
will,  and  in  no  fort  within  the  intent  of  the  teftator,  were  this 
power  of  making  a  jointure  for  the  widow  of  John  Holt  t6  be 
kept  in  fufpence,  and  hovering  over  their  eftate  for  the  fpacc 
of  twenty  or  thirty  years,  and  might  at  laft  tend  to  difablv-  tlicfe 
remainder-men  from  making  any  jointures,  until  it  Iliould  be 
afcertained  how  much  in  the  whole  Lady  Jane  would  be  en- 
titled to,  and  whether  her  jointure,  when  made,  (though  per- 
haps to  be  made  twenty  years  hence)  fliould  not  over-reach  the 
fubfequent  jointures  to  be  made  by  any  of  them,  by  re;ifon  of 
Lady  Jani^  precedent  marriage  articles  ;  which  miglit  be  a 
great  inconvenience,  and  hinder  the  marriages  of  the  remain- 
der-men.    That  the  intention  of  giving  tlic  power  to  the  te- 

M  m  3  xiaiit 
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^q\^*  nant  for  life  to  make  a  jointure,  was,  in  order  to  a  recompenod 
for  the  portion  which  the  wife  fliould  bring  to  her  hulband, 
not  for  what  might  not  be  brought  until  about  twenty  or  thirty 
years  after  his  death,  and  which  confequently  could  be  of  no 
manner  of  avail  as  to  him,  but  only  to  fome  remote  or  diftant 
adminiftrator,  who  might  not  be  fo  much  as  known  to  him. 
That  this  additional  jointure  which  was  now  deCred  to  bo 
made  upon  Lady  yane,  was  plainly  not  within  the  intenticm 
of  the  power,  Imce  by  virtue  of  the  will  it  was  to  be  made 
by  the  hif/hofiJ,  which  could  not  be  in  the  prefent  cafe,  he 
being  dead ;  alfo  the  jointure  to  be  made  purfuant  to  the 
will  was  to  take  effeft  for  the  benefit  of  the  wife  upon  the 
death  of  the  hujhand^  which  was  impoiEble  to  be  done  herej^the 
hufband  having  been  already  dead  above  the  fp^ce  pf  three 
years :  that  fuppofc  John  Holt  had  by  exprefs  words  covenantedj^ 
tli^t  in  confideratioA  of  what  farther  monies  Lady  ymne  fliouM 
bring  to  him  in  refpedl  of  the  rcfidue  of  her  portion,  &V. 
Rowland  Holt  the  remainder-man  ihould  make  a  jointure  to  her 
after  the  rate  of  loo/.  per  annum  for  every  looo/.  this  would 
t  6^6  ]  certainly  be  void,  as  there  could  be  no  pretence  that  John  Hoit^ 
by  any  exprefs  words  or  covenant,  could  hind  the  remain^ 
der-man  who  did  not  claim  under  him,  and  furely  there 
was  as  little  rcafon  why  he  ftiould  by  any  implied  words  in  the 
covenant  be  conftrued  to  bind  him.  Or  fuppofe  Lady  Jafu 
were  entitled  to  a  defperate  or  doubtful  debt  of  1 0,000 /•  it. 
would  hardly  be  faid  that  the  aflignment  of  fuch  debt,  which 
might  never  be  received,  (hould  be  looked  upon  as  a  portion 
of  1 0,000/.  in  recompence  for  which  John  Hol$  fliould  be  en** 
abled  within  this  power  to  fettle  upon  his  wife  loooL  p^r  an* 
num.  Wlierefore  fince  the  moil  that  Lady  Jaw  had  as  yet 
brought  was  but  8000/.  and  1500  /.,  there  was  no  reafon  for 
her  to  afk  a  farther  or  additional  jointure,  until  it  fhould  appear 
flic  had  brought  a  farther  portion  ;  confequently  her  prefent 
bill  being  too  early,  ought  to  be  difmiffed. 

Lord  Chancellor  1  The  intention  of  this  power  is  to  enabk 
every  tenant  for  life  under  the  Chief  Jufticc*s  will,  to  fettk  a 
jointure  after  the  rate  of  100/.  per  annum  for  every  looo/t 
which  the  wife  of  fuch  tenant  in  pofleflion  (hould  bring} 
accordingly  Lady  Jane  has  had  a  jointure  of  Zoo  L  per  anmim 

(or 


Holt  v. 
Holt. 


De  Term.  S.  Michaelis,   1731.  656 

for  8000/.  and  150  /.  per  aim,  for  her  1500  /.  which  flic  has 
brought ;  and  it  not  appearing  that  flie  has  brought  any  far- 
ther portion  to  her  late  hufljand,  I  do  not  fee  flie  can  be  en- 
titled to  any  additional  jointure.  It  is  not  reafonable  that 
the  life-eflate  of  Rowland  Holt  the  remainder-man,  or  of  any 
Other  of  the  fubfequent  remainder-men,  (who  in  no  fort 
claim  under  him)  fliould  be  bound  or  afFefted  by  John  Holfs 
covenant,  for  making  a  jointure,  any  farther  than  the  original 
power  warrants,  which  is  to  fettle  but  1 00  /.  per  ann.  for 
every  1000/.  fuch  wife  fliould  bring  to  her  huiband.  The 
cftate  of  the  Chief  Juflice,  fo  carefully  fettled,  ought  not  to 

.  \it  incumbered  with  jointures  to  take  eflfeft  vipon  remote  con- 
tingencies or  poflibilities  of  farther  portions  coming  in,  when 

.  It  does  not  appear  what  ihcy  arc,  or  when,  or  whether  they 
will  ever  come  in.  On  the  other  hand,  I  do  not  think  it  [  ^57  j 
reafonable  that  tlie  creditors  of  Mr.  Holt  fliould  have  any 
benefit  of  the  reCdue  of  Lady  Jatie*^  fortune,  if  ever  tbatttiAl 
be  recovered,  in  regard  flie  cannot  have  the  recompence  in 
confideration  whereof  it  was  agreed  by  tlie  articles  that  flie 
(bould  part  with  it ;  let  her  tlierefore  keep  fuch  overplus  of 
her  eftate  to  herfelf,  without  havuig  any  additional  jointure 
out  of  the  Chief  Juftice's  cftate. 


James  verfus  Philips, 

IN  1716  the  plaintiff  brought  his  bill  againft  the  defendant 
as  executor  of  J,  5.  for  a  legacy  of  300  /.  In  1724  he 
obtained  a  decree  to  be  paid  out  of  affets,  and  for  the  defend- 
Wt  to  account  for  his  teftator's  perfonal  eftate.  In  1729,  on 
the  Mafter's  reporting  that  tlie  defemlaut  Iiad  affets,  he  was 
ordered  to  bring  the  pioney  reported  in  his  hands  into  the 
bank  by  fuch  a  day  \  for  not  complying  wit;h  whicli,  the  plain- 
tiff took  out  procefs  of  contempt  againft  (he  defendant  and 
proceeded  to  take  him  up  in  Wah's  (where  he  lived)  by  a  Ser- 
jeant at  Arms ;  but  the  procef$  being  referred  for  irregu- 
larity, the  Mafter  reported  it  irregular,  the  return  of  the  two 
attachments,  upon  which  the  f  order  for  a  Serjeant  at  Arms 
was  grounded,   not  being  entered  in   the  Regifter*s  office. 


Cafe  206. 

Lord  Chancellor 

KiMG. 

%  Eq.Ca.  Ab. 
241.  pi.  %%, 
Attachment. 
Every  attach* 
mr nt  returned, 
on  which  an  or« 
der  for  j  Ser- 
jeant at  ri'ms  it 
grounders  muft 
beenteicvi  in  the 
Re^ilter^s  «>ftice» 
elfe  irregular. 


f  In  the  principal  cafe  the  attachments  were  followed  by  the  ufual  proqefsj  a 
coiDmifGon  of  rebellioD  ;  but  by  the  course  of  the  courts  that  iflues  only  to  U« 
.  Aeii£  of  Middltfcsf. 

M  m  i|  Ufo^ 
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Suitor  having 
paid  thr  officer 
hit  fee,  an«i  the 
officer  having 
negleded  hit 
duty,  by  which 
meant  the  pro- 
cefs  becotfiet 
irregular,  the 
Alitor  is  to  pay 
the  coils,  but  he 
to  hare  them 
ever  againft  the 
officer  }  and  tho* 
the  officer  in 
|i(ch  cafe  die,  yet 
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Upon  this  the  plaintiff  moved  to  difchargc  the  Maftcr^s  re- 
port, fuggefting  that  he  had  done  his  part,  and  left  the  at- 
tachments with  the  agents  of  the  RegiBer  in  his  office,  where 
he  had  paid  the  ufual  fee  for  entring,  but  that  the  Regifter  or 
his  agent  had  not  entered  them ;  all  which  appearing  on  exa- 
mination, the  court  ordered  the  Mafter  to  tax  the  defendant's 
cods  out  of  purfe  only,  which  the  plaintiff,  who  was  reported 
to  have  been  guilty  of  this  irregularity,  (hould  pay  to  the  de^ 
fendant,  but  that  thefe  fhould  be  anfwered  over  to  the  plain* 
tiff  by  the  Regifter. 

After  this,  Mr.  Price  the  Regifter  died,  having  left  Elizabeth 
Maddox  executrix  ;  the  cofts  were  taxed  at  58  /.  and  the  mat* 
ter  coming  on  again  on  petition,  Mr.  Mead  obje£ied,  that 
here  being  a  perfonal  negleft  or  mifbchaviour  in  the  officer, 
it  died  with  him  ;  that  if  there  (hould  be  a  decree  for  cofts, 
and  the  defendant  die  before  taxation,  thefe  would  be  loft, 
which  was  ftronger  than  the  prefent  cafe,  where  there  was 
but  an  interlocutory  order ;  or  if  the  executrix  was  liable,  the 
plaintiff  had  his  remedy  by  a£tion  at  law* 

this  being  a  duty  and  matter  of  contrail,  his  executor  will  be  luble. 

To  which  I  anfwered,  and  fo  it  was  held,  that  this  was 
not  a  bare  mift>ehaviour  or  negleft  in  the  officer,  but  the 
plaintiff  having  carried  the  attachments  to  the  office,  and  paid 
the  fees  for  entering,  the  Regifter  by  his  acceptance  of  them 
had  promifed  and  agreed,  by  implication  of  law,  to  procure 
the  returns  to  be  entered  \  wherefore  the  not  doing  that 
•which  he  took  money  for,  and  engaged  to  do,  was  a  breach 
of  his  contraft,  and  being  a  duty,  could  not  die  with  the  per* 
fon,  altho*  notliing  had  been  afcertained  in  the  life-time  of  the 
Regifter  ;  juft  as  if  he  ftiould  have  promifed  to  pay  fo  much 
money  as  the  Mafter  ftiould  tax,  this  would  not  die  with  the 
perfcn  ;  that  tho'  cofts,  if  not  afcertained  on  the  death  of  the 
party,  are  in  fome  cafes  ( i )  loft,  yet  here  with  refped  to  Mr, 
Price  they  were  to  be  looked  upon  as  a  duty,   and  not  as 


( I )  Cofls  direfled  to  be  paid  out  of 
a  particular  fund,  though  not  taxed, 
(hall  not  be  loH  by  the  death  of  the 
j)5rty  iniitlcd  to   them.      Blower   y» 


Morrets,  3  Atk.  772.  Johnfin  v.  ?etl^ 
2  Vez.  465.  Kfmj>  V.  MackrclL,  2  Vcz, 
579^ 
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Is  only,  which  this  court  would  not  fuflfer  to  be  examined      I^***'  •'• 

any  other  court  in  an  action,  but  determine  itfelf,  as  in  all 

2  cafes  in  a  fummary  way.  That  the  executrix  of  Mr,  Price 

tiding  in  his  place,   and  having  afTets,  (he  (hould  thereout 

f  this  58/.  to  the'  plaintiff.     But  tlierc  being  no  one  in 

art  to  admit  aflets  for  her,  it  was  ordered  that  (he  {hould  be 

imined  as  to  her  having  affcts. 
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Cafe  ao7»  Evelyn  verfus  Evelyn  &  e  cpnt\ 

Mafter  of  th«  T  T  PON  a  bill  brought  by  the  plaintiffs  the  tlircc  infan^ 
fold  Ch.u«l.       ^    daughters  of   George  Evelyn  by  AUry   his   wife,  for 

lor's  abfeoce,  raifing  tlicir  portions  of  8000  /.  (the  eldeft  of  the  faid  daugh- 

%  Eq.  Ca.  Ab.  ters  bciDg  about  the  age  of  eight  years)  the  cafe  was  thus ; 

501.pl.  S4-647* 

pi.  t4.  &c.  A  tens  of  5r«  years  createii  Co  raife  portions  for  daughters  in  failute  of  tflue  iule»  as 
Coon  ai  conveniently  may  be  after  the  father's  death,  but  no  maintenance  not  any  expirfs  time  mcD- 
tiuned  when  the  pof  tioos  are  payable  j  there  are  three  daoghters,  and  the  elctcft  hut  ei|ht  years  old, 
the  father  is  dead,  but  the  mother  who  ha«  a  jointure  on  the  eftate  is  Vvi\ti%  \  the  court  will  bM  valk 
tke  pofftioos  for  daughters  A>  yooos,  out  oi  the  rcvcrSonaiy  tcixn. 

Gecrge  Evelyn  the  defendant's  father  (and  grandfather  to  the 
.    plaintiffs)  had  three  fons  John^  George^  and  the  defendant  £(^ 
y;ard  Evelyn* 

George  Evelyn  the  father  being  tenant  for  life,  repiaindcr  to 

his  cldetl  fon  John  in  tail  male,  of  part  of  the  premiffes,  on 

the  20  Ocloher  1698.  together  with  his  eldeft  fon  Jpbny  by 

deed  and  recovery  fettled  the  manor  of  Walhbamftcad  alias 

Gacljlone  in  Surrey  to  the  ufe  of  himfelf  for  life,  Jans  wafte, 

remainder  to  his  eldeft  fon  John  Evelyn  for  life,  remainder  tq 

his  firft,  i^c.  fon  in  tail  male  fucccffively,   remainder  to  his 

(  660  ]       fecond  fon  George  Evelyn   for  life,  remainder  to  liis  (irft  and 

other  fon  in  tail  male  fucceflively,  remainder  to  his  third  foQ 

tlie  defendant  Edward  Evelyn  in  like  manner,   with  tniftecs 

to  fupport  all  thefe  contingent  remainders,  remainder  to  the 

heirs  male  of  the  body  of  Gforge  Evelyn  the  father,  remainder 

to  him  in   fee ;  with  a  power  to  George  Evelyn  the  father  by 

deed  or  will,  to  charge  by  leafe,  mortgage  or  otherwife,  die 

prcmifi'es  to  himfelf  limited  for  life,  with  raifing  or  paying  any 

fum  not  exceeding  6000  /.  alfo  with  a  power  to  every  of  hit 

fons,  when  in  poflelFion,  by  deed  attefted  by  three  witnellcs,  to 

Umit^  before  or  after  marriage,  ^o  the  wife  of  any  of  the  faid 

im 
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ions  for  a  jointure,  all  or  any  pan  of  the  premiffes,  fo  as  fucTi      ^vntv  «. 

jointure  (hould  not  exceed  loo  /.  p^r  anthim  for  every  looo  /. 

which  fuch  fon  iliould  have  received  as  the  fortune  of  the  wife; 

•with  farther  power  to  his  faid  fons  refpeclivcly,  when  in  pof- 

felfion)  by  any  deed  or  writing  under  hand  and  feal,  attelted 

by  three  credible  witncfles,  to  make  any  leafe  or  leafcs  for 

je^Ts/afJs  wafte  (but  without  prejudice  to  any  jointure  which 

fliould  be  made  by  virtue  of  the  faid  power)  for  the  raifing  of 

portions  for  the  daughters  of  fuch  fons,  fo  as  fuch  portions 

(hould  not  exceed  that  which  fuch  fon  making  fuch  leafes 

fliould  have  had  with  his  wife,  and  fo  as  fuch  leafes  fhould 

not  take  cffe£l:,  until  there  fliould  be  a  failure  of  iflue  male  of 

fuch  fon  fo  making  fuch  leafe  •,   with  the  ufual  power  for 

emerge  Evelyn  the  father  and  his  faid  fons  refpedivcly,  when 

in  poffcflion,  to  make  leafes  for  twenty-one  years  at  the  tooft 

Improved  rent. 

By  other  indentures  of  leafe  and  relcafe  dated  the  20th  and 
9 1  ft  of  O^lober  1698,  George  Evelyn  the  father,  in  confideration 
that  his  fon  John  Evelyn  had  joined  with  his  father  in  the  faid 
common  recovery  and  fettlement,  did  fettle  other  lands,  {viz*) 
the  manor  of  Tandridge,  &e.  of  which  he  was  feifed  in  fee,  to  [  6<Jl  ] 
the  fame  ufes  as  the  faid  manor  of  JVnlihnmJlend  alias  Godjlone 
was  fettled  by  the  former  deed,  with  this  difference  only, 
{viz.)  that  as  to  the  fon's  power  of  leafing  for  raifing  daugh- 
ters' portions,  thefe  words  were  added,  [fo  as  fuch  leafe  or 
leafes  fhould  ceafe  and  determinef^  upon  the  raifing  of  fuch 
portions,  and  cofts  and  charges  for  raifing  the  fame.] 

Upon  the  ift  of  April  i6ggf  Gecrge  Evelyn  the  father,  in 
purfuance  of  his  power,  mortgaged  part  of  the  faid  land  for 
1500/.  for  the  term  of  1000  years,  which  mortgage  after- 
wards by  mefnc  affignment  became  vefted  in  Sir  nomas  Pope 
JBlunfy  with  a  covenant  from  George  Evelyn  the  fon  for  pay- 
inent  of  th^  mortgage-money,  and  Sir  Thovias  the  mortgagee 
covenanted  to  re-affign  to  George  Evelyn  the  fon.  In  Juni 
1699  George  Evelyn  the  father  died.  In  O^ober  1703,  John 
fivelyn  the  eldcft  fon  died  without  iffue,  upon  which  George 
^velyn  the  fecond  fon  entered  upon  the  prcmifTes  comprifed 
ill  the  fettlement.  Augujl  2  2d  1720,  upon  the  intermarriage 
€>f  Georgia  Evelyn  the  fon  with  the  daughter  of  Mr.  Garth^ 
^hofe  portion  was  agreed  to  be  80O0  /•  in  confideration  of  the 

faid 
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faid  then  intended  marriage  and  8000  /.  marriage  portion,  for 
fettling  a  fuitabic  jointure  on  her,  making  provifion  for  the 
liTuc  of  the  marriage,  and  that  8000  /.  ihould,  on  failure  of  ifliie 
male,  be  fecured  to  the  daughters,  and  reciting  the  faid  former 
fettlcments,  with  the  power  for  making  a  jointure,  and  railing 
portions  for  daughters ;  the  faid  indenture  witneffed,  that  ftw 
the  confiderations  aforefaid,  and  in  purfuance  of  the  faid 
powers,  or  any  other,  Geotge  Evelyn  the  fon  did  limit  and 
appoint  to,  and  to  the  ufe  of  the  faid  Mary  his  then  intended 
wife  for  her  life  for  her  jointure,  and  in  bar  of  dower,  divers 
mefTuages  and  lands  in  Godjlone^  not  exceeding  the  value  of 
800  /.  ptr  annum  \  alfo  in  purfuance  of  the  power  in  tlic  faid 
£  662.  3  fettlcments,  or  any  other,  the  faid  George  Evelyn  the  fon,  in  cafe 
of  failure  of  iffue  male  between  him  and  Afary  his  faid  in- 
tended wife,  granted  and  leafed  to  truftees  (therein  named) 
all  the  premifTes  limited  to  the  faid  Mary  for  her  life  for  her 
jointure,  and  all  other  the  manors  and  lands  comprifed  in  the 
faid  fettlcments,  to  hold  to  the  faid  truftees  for  the  term  of 
500  years,  to  commence  and  take  efFcQ:  from  and  after  failure 
of  ifTue  male  of  the  body  of  tlie  faid  George  Evelyn  the  fon, 
upon  truft,  that  if  tliere  ftrould  be  failure  of  iffue  male  of  the 
body  of  the  faid  George  Evelyn  the  fon  on  the  body  of  the  faid 
Mary^  and  if  he  Ihould  have  one  or  more  daughtCTS  by  her, 
then  the  truftees  of  the  faid  50©  years  term  (hould,  by  and 
out  of  the  rents,  iflues  and  profits  of  the  premiffes  comprifed 
in  the  faid  term,  or  by  fale,  mortgage  or  leafe  thereof,  or  of  any 
part  thereof,  or  by  any  other  ways  or  means  as  to  tliem  in 
their  difcretion  (hould  feem  meet,  asfoon  as  conveniently  might 
be  after  the  deceafe  of  the  faid  George  Evelyn  the  fon  (or  in  his 
life-time  if  he  (hould  think  fit  to  have  the  fame  fooner  raifed, 
and  fo  direft)  levy  and  raife  the  fum  of  8000  /.  for  the  portion 
or  portions  of  fuch  daughter  or  daughters  to  be  paid  to  her  or 
them,  and  equally  divided  amongft  them,  if  more  than  one, 
(hare  and  fliare  alike,  with  a  provifo  that  the  term  (liould  not 
prejudice  the  jointure,  and  that  immediately  after  the  raifing 
tlie  faid  8000  /.  witli  all  cofts,  t^c.  tlie  faid  term  (hould  ceafe. 

The  marriage  took  efleft  ;  but  afterwards  in  the  year  1724 
George  Evelyn  died  inteftate,  leaving  the  defendant  Alary  his 
widow  and  only  tliree  daughters,  who  by  their  mother  in  the 

year 
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,  year  1725  brought  their  bill  againft  Edward  Evelyn  and  James 
Evelyn  his  eldeft  fon  (being  the  next  remainder-man  in  tail) 
praying  a  prefent  falc  of  the  500  years  term  to  raife  the  por- 
tions, the  eldeft  daughter  being  not  above  four  years  old  at  the 
rime  of  bringing  the  bill ;  and  on  the  other  hand  the  de- 
fendant Edward  Evelyn  and  his  fon  (the  next  remainder-man 
in  tail)  brought  their  crofs  bill  againft  Mrs.  Evelyn  the  mother 
(afterwards  married  to  Governor  Bchun)  being  the  admini- 
ftratrix  of  her  former  huft)and  George  Evelyn^  praying  that  the 
pcrfonal  eftate  of  her  late  hufl)and  (hould  be  applied  towards 
paying  off"  the  mortgage  of  1500/.  and  in  exoneration  of  the 
real  eftate« 

Thefc  caufes  coming  on  at  firft  before  the  Majler  of  the  17  May  lytf . 
Rolls  in  the  abfence  of  the  Chancellor^  he  was  pleafed  to  declare, 
diat  the  powers  in  the  deeds  of  the  20th  and  21ft  of  OSlober 
1698  were  well  executed,  and  direfted,  that  it  ftiould  be  refer- 
red to  the  Mafer  to  ftate  the  value  of  the  real,  and  alfo  of  the 
pcrfonal  eftate  of  George  Evelyn  the  late  huft»nd  of  Mary  \ 
whereupon  the  Majler  ftated  the  real  (beyond  the  jointure) 
to  be  91  Lper  ann,  the  perfonal  eftate  to  be  about  4000  /.  and 
the  debts  (befides  the  mortgage)  to  be  about  200/,  and 
afterwards  thefe  caufes  being  ordered  to  be  fet  down  for  hear- 
ing before  the  Lord  Chancellor  upon  the  Mqflet^s  report,  and 
for  farther  dire£tioos,  and  upon  the  petition  of  Edward  Evelyn 
and  James  Evelyn  his  fon  to  his  Lordfhip,  alledging  that  they 
apprehended  themfelves  aggrieved  by  fuch  part  of  his  Honor's 
decree,  whereby  the  powers  in  tlie  deeds  of  the  20th  and  21ft 
OBoher  1698  were  declared  to  be  well  executed,  in  regard  the 
petitioners  conceived  that  however  the  term  might  be  well 
raifed,  yet  that  the  faid  powers  touching  the  ttufts  were  not 
well  declared,  nor  well  executed  or  warranted  by  the  above- 
mentioned  deeds :  it  was  therefore  ordered  that  thefc  caufes 
(hould  be  fet  down  to  be  re-heard  touching  the  matters  in  the 
petition  mentioned,  at  the  fame  time  that  the  matter  of  the 
Majler*s  report  was  fet  down  for  hearing. 

And  now  the  caufc  ftanding  for  judgment  in  the  paper,      [  664  ) 
the  Lord  aancellor  aflifted  by  the  Lord  Chief  Jufticc  Ray^   k/scS*^ 
mond  and  Majler  of  the  Rolls,  delivered  the  rcfolution  of  the  Chief  jufticc 

J       J  *  Raymond, 

court.  MaAer  of  the 
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t^wi>rv4K  i^j  As  to  the  qucftion,   whctlicr  the  pftrfoual  cftatc  of 

Giorgt^  Evulyn  the  fon  fhould  be  applied  to  pay  off  the  mort- 

ftL^aHftlTe  Aaii   ^H^  ^^^^  '^X  ^''^''^^  ^^""^'^'^  ^^^  U\\\cT,  in  regard  the  fan  co- 
go  in  eafe  of  ihc   venamed  to  pay  tliis  mortgage-money,  whereupon  die  mort- 
wfterenot.*  *"      g^fi^  ^^^  to  be  rc-afligncd  to  him,  or  as  he  fliould dircfl : 
Ifone  mort-  jj  ^,35  agreed  th?.t  the  perfonal  eftate  of  tlie  fon  fliould  not 

^ft»  bik  perfon-  be  applied  to  pay  off  this  mortgage  made  by  the  father,  for-» 
l«*iii*eifeufthe  ^fn^^ch  as  the  charge  was  made  by  George  Evelyn  the  father 
xeai  \  but  if  A,  Jn  purfuance  of  his  power  to  charge  the  premifles ;  and  as  he 
had  fuch  power,  the  defendant  Edward  mud  be  contented  to 
take  the  land  awt  onere  \  that  this  being  the  original  debt  of 
George  Evelyn  the  fatlier,  tho'  his  perfonal  cftate,  if  any  fuch 
were  to  be  found,  would  be  liable  thereto,  yet  the  {a)  fon'$  per-* 
fonal  eftate  ought  not  to  be  charged  with  the  father's  debt  j  and 
^iTed'cApay  tbit  notwithilanding  that  the  fon  did  afterwards,  oti  the  afl]gii« 
c»uf!f?^w JTot  "^^"^  ^^  ^^^  Thomas  Pope  Blunt^  covenant  to  pay  the  mortgage 
B.'i  debt  i  So  money,  yet  fince  the  land  w  as  the  original  debtor,  this  cove* 
lage  being  nont  from  the  fon  would  be  confidered  only  as  a  furety  (i) 

Irantferred  in 

B,*i  timet  B.  covenanti  to  pay  the  money,  vet  the  debt  no;  being  originally  the  debt  of  B.  hit 
Covenant  it  only  a  furety,  and  the  land  the  original  debtor,  which  C.  fluli  therefore  uke  c«m  oncrc/ 
(«)  ^e  the  cafe  of  Cope  v.  Cope,  Salk.  449,  450. 

foe 


leifed  in  fee 
feMTtgaget  his 
l«>d„  leaving  B. 
lii«  fon  and 
Keir,  and  B. 
4^ei  leaving  C« 
yi%  heir  I  B't 
^rtbnal  eftate 
iiall  not  be  ip- 


(!)  The  rules  refprcling  the  appli- 
cation of  the  perfonal  eftate  in  eaie  of 
the  real,  as  between  'poA/ff/rr;/,  ( for  which 
vide  Howclt  V.  Price,  ante  1  vol.  294.) 
as  thej  proceed  on  the  principle,  that 
the  primary  tundoQght,  in  cpnfcience, 
to  exonerate  the  auxiliary,  confequently 
can  hold  only  in  thole  cafes  where  the 
funds  in  qttfftiw  Uand  in  ihofe  rrlath'e 
fituations.-^The  incumbrance  may  be 
in  its  nature  trait  or  may  become  Jo  by 
the  a£l  of  the  perfon  who  has  power  of 
charging  both  funds;  or,  although  the 
land  were  auxiliary  only  to  the  perfonal 
eftate  of  the  ori^ifial  conirador,  it  yet 
may  become  the  primary  fund,  as  be- 
tween if  and  the  perfonal  rllace  of  atiy 
ether  perfon,  who  may  take  the  land 
(either  by  defcent  or  purchase) juljc^  to 
the  charge  2  io  all  thpfc  cafes  the  perfonal 
cftate  is  charged  (if  at  ail)  only  as  a 
Jitrety  for  the  land,  and  (ball  have  the 
fame  meafure  of  equity  as  the  la:td  is 
intitled  to,  when  it  is  pledged  as  a  furety 
for  a/q^tf/dtbt. — In  Ba^^t  v.  Ovghton, 


ante,  1  vol.  347.  land  defcended  to  the 
wife  fubjed  to  a  mortgage  made  by  ber 
father  ;  on  an  aifignment  of  the  mort- 
gage the  hu{b0nd  covenanted  for  pay- 
ment of  the  money  to  the  affignee ;  dtf-» 
creed  the  hu (band's  perfonal  eftate  was 
not  liable  to  exonerate  the  mortgaged 
premiftes,  for  the  debt  was  m-iginaJh 
tbefatber^s  and  continuing  to  be  fo,  the 
covenant  was  an  adJitional  fecurity  for 
the  fatisfa^on  only  of  the  lender,  aod 
not  intended  to  alter  (he  natwre  of  the 
debt.-*— In  Countefs  ef  Co-ucntty  t.  Eml 
of  Ctfventry,  9  Mod.  12.  andante,  222* 
ahho'  the  covenantor  was  the  ongintd 
((mtrafior,  yet  the  charge  being  in  its 
nature  real,  and  ihe  covenant  only  an 
fl.y^//>/r?W fecurity,  the  land  wasdcaefJ 
to  bear  its  burthen  — So,  Edwards  v. 
Frctaans  an  te,  43  5 . — In  Leman  v.  A«c»- 
ham,  I  Vez.  51.  the  Ton,  tenant  in  feej 
on  an  afTignment  of  the  mxejt9t'*%  mort- 
gage, covenanted  with  the  aft\gnce  fof 
payment ;  yet  determined,  that  the 
perfonal  lecuricy  was  only  oMxiUvyt  lod 
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for  the  land  ;  that  it  was  not  like  the  cafe    (2)  of  Sir  %<!>»      E'»«iv»«» 
ifaphr,  where  part  of  the  eftate  of  Sir  John  the  mortgagor^ 


both  principil  an^  interefl  were  charged 
frh/rarily  oti  the  land,  for  although  the 
interefl  had  accrued  during  the  poflefiioii 
of  the  fon,  the  interefl  mxiik /ol/otw  the 
|>rincipa],  and  be  a  charge  on  the  fame 
fund.---^o,  Lacam  v.  Mfttins^  I  Vez. 
3 1  2. — In  Rohivfan  v.  GV,  I  Vcz.  251, 
the  fame  principles  are  laid  down.-^In> 
Farfint  v.  Freeman  before  Lord  Hard- 
•wicle^  25  th  OSober  1751.  A,  purchafed 
an  ellate  for  90/.  which  was  at  that  time 
xnortgaged  for  86  /.  and  he  covenanted 
to  pay  86  /.  to  the  mortgagee  and  4/. 
to  the  vendor.  The  court  admitted  the 
rules  of  law  abovementioned,  but  in 
that  particular  cafe  thought  that,  al- 
though the  covenant  was  with  the  ven- 
Hot-  only^  and  the  vendee's  pcrfonal 
feftate  therefore  not  liable  in  that  re- 
fpedl  to  \ht  mor/gagre,  yet  the  words 
were  fufficienily  Itrong  to  fhew  an  in- 
tention in  the  vendee  to  make  it  h's 
pfr/onal  debt.  Reg.  Lib.  B.  I^SI*  fol. 
238. — In  Lenvis  v.  Nangle^  7lh  Ncv. 
1752,  before  Lord  Harciiuicke^  Mrs. 
NMigb  was  before  her  marriage  with 
the  defendant  indebted  to  fundry  per- 
fons,  and  intitled  to  the  inheritance 
of  lands  charged  with  the  payment  of 
fandry  fums,  and  before  her  marriage 
entered  into  articles,  whereby  the  pre- 
tnifles  were  to  be  fettled  to  the  huf- 
band  for  life,  fans  ivafie^  remain- 
der in  like  manner  to  the  wife,  re- 
mainder to  the  iflue  of  the  marripge, 
leroainder  to  the  wife  in  fee  t  the  mar- 
riagetook  efTc^,  and  the  hufhand  being 
preffed  for  payment  of  the  wife's  debts 
and  having  alfo  occafion  for  a  further 
fam  of  money,  they  borrowed  i30o/.of 
thc-wife's  filler  (the original  plaintifFin 
.the  caufe)  and  fecured  it  by  a  mortgage 
of  the  wife's  eflate,and  the  hufband  co- 
veaanted  for  payment  of  the  whole  mo- 
taey,  aad  alfo  executed  a  bond  condition- 
ed for  payment  of  the  money  according 
to  the  provifoes  in  the  mortgage  :  fub- 
Jed  to  this  mortgage^  the  lands  wers 


fettled  to  the  hu (band  for  life,  remainder 
to  the  wife  for  lifij,  remainder  to  the 
iflue  of  the  marriage,  remainder  to  the 
wife's  ftftcr  (the  mortgagee)  in  fe(\ 
"Mvi.SaHgle  died  without  ifTue;  ani 
the  prefent  plaintiff  was  the  devi^  of 
the  filler,  who  brought  his  bi]l  agaittJt 
Kir,  N/ingle  for  payment  of  the  mort^ 

fage  money  ;  but  the  r«ord  CbAnceSLut 
eld,  that  although  part  of  the  mowtf 
was  ralfed  for  the  h«k(band*s  ofe,  ytt 
the  mortgage  being  ^ifingle  tra^fa^m^ 
hemiift  fuppofe  the  intention  of  dhe  pdr*- 
ties  to  be  uniform,  and  that  fuch  iaten-i 
tion  was  to  charge  the  wife's  eflate  with 
the  whole  debt ;  and  his  Ix>rdfhip  difmif- 
fed  the  bill  fo  far  as  it  fought  to  compel 
the  defendant  Nnngle  to  exonerate  t^ 
land,  but  dire^ed  him  to  keep  down 
the  intered  during  his  life.  Reg.  Libw 
B.  1752.  fol.  574. — In  Forrtjief  V» 
Leigh,  23d  and  25th  June  1753.  Mr%  ' 
Leigh  the  teilator  had  puxthafed  feverat 
ellates  fubjedt  to  mortgages,  with  re- 
gard to  one  of  which  he  entered  into  k 
covenant  for  payment  of  the  mortgag<d 
money /#>•  the  purpofe  tf  indimnifytng  a 
truftee  ;  and  as  to  another,  which  was 
a  part  only  of  an  eftate  fubjedl  t<> 
a  mortgage,  upon  fplitting  the  in- 
cumbrance both  parties  covenanted  to 
pay  their  refpedive  (hares  and  indemni* 
\y  each  other;  Lord  llatukuickt  thought 
thefe  covenants  would  not  have  the  ef- 
fedl  of  making  the  mortgages  perfojml 
debts  of  the  teilator,  they  having  been 
entered  itixoiov  particular  f.urpofes,  aod 
declared  his  opinion  accordingly  in  the 
decree,  Reg.  Lib.  A.  1751.  fol. 525.— 
In  Ftrfyns  v.  Bayniun^  Sir  IS^'.  Ofiai» 
Jijton  by  will  of  s^h  F<lt.  1739.  taking 
notice  that  his  daughter  Catherine  was 
deaf  and  dumb,  and  that  Jane  Bumhuh 
had  taken  care  of  her,  devifed  ceruia 
real  and  perfonal  edatc  to  J4itie  Bnyntun^ 
her  heirs,  executors  and  adminiihators 
in  trull  by  fale  or  felling  timber  to  pa/ 
all  his  debu,  and  dire^ed  that  Jum 

£aYniu0 
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ZjctTii  ••      was  after  his  death  fetded  by  a  private  aCt  of  parliament  in 
fruftccs  as  a  fund  to  pay  all  his  debts,  and  Sir  Theophilm  the 

fon 


Bayntun  (hould  receive  ihe  rents  and  pro- 
duce of  his  real  and  peHbnal  edate  with- 
out account  during  his  daughter's  life, 
ihe  maintaining  his  daughter  ;  and  af- 
ter the  death  of  his  daughter  he  gave  all 
his  real  and  perfonal  eftate  whatfoever  to 
Jane  B.  in  fee,  and  appointed  her  fole 
executrix.  Sir  ^.  O.  died  March  1740, 
and  yane  B.  proved  (he  will.  Sir  fF,  O. 
in  his  life- time  mortgaged  part  of  his 
cftate  for  fecuring  1500/.  and  intereft, 
which  remained  a  charge  at  his  death. 
yane  B.  paid  off  500/.  part  of  this 
1500/.  and  afterwards  borrowed  a  fur- 
ther fum  of  2500  /.  on  mortgage  of  the 
*  cflates,  which  money  was  in  the  mort- 
gage deeds  exprefsly  recited  to  have  been 
borrowed  to  enable' her  to  difcharge  Sir 
JF.  O.'s  debts.     Jofte  B^   afterwards 
died,  and  on  the  difpofition  made  by 
her,  »nd  thofe  claiming  under  her  of 
the  property  of  Sir  /f^  O.  this  caufe  was 
inftituted.     The  caufe  was  firft  heard 
before  Lord  Batburfi  on  19th  Felnuaty 
1777,  when    the  court  declared  that 
the  fum  of  1500/.  part  of  the  3500/. 
was  not  to  be  confidered  as  a  debt  of 
the  faid  Jane  B,  but  was  to  remain  a 
charge  on  the  real  eftate,  and  direfted 
an  account  of  her  perfonal  edate.     By 
an  order  made  on  rehearing  on  I3ch 
jiuguft  178 1,  that  part  of  the  decree 
was  reverfed,  and   inftead   thereof  it 
was  declared,  that  the  faid  fum  of  1 500/. 
appearing  to  have  been  a  charge  made 
npon  the  eftate  of  Sir  W.  O,  in  his 
life-time   and  remaining   fuch  at  his 
death,  was  to  be  confidered  as  a  con- 
tinued lien  thereon  ;  and  that  the  fub- 
fequent  charge  made  on   the  eftate  by 
the  faid  Jane  B,  being  cxpreflcd  in  the 
mortgage  deed  to  have  been  made  for 
the  purpofe  aforefaid,  the  fame  together 
with   the    1500/.    amounting   in    the 
whole  to  3500  /.  was  to  be  confidered 
as    remaining   a  charge  on   the   faid 
cftatcs.     Reg.  Lib.  B.  1776.  fol.  265. 
and  1780.  fol.  365. — In  IVilfim  v.  Earl 
cfDarlingiony^it  the  Rolls,  Feb,  1785/ 


a  real  eftate  charged  with   a  fum  of 
2000/.  as  a  bouncy,  was  holden  to  be 
primarily  liable,  tho'  the  perional  eftate 
was  alfo  fubje£led  by  the  covenant  of 
the  donor* — Duke  of  Ancafter  v.  Mayer ^ 
I  Bro.  Cha.  Rep.  454. — In  SheftQ  v. 
Sbafto^  before  Lord  TJburlow,  Febmary 
1 78 6,    the  cafe  was  this.     In  March 
1 72 2,  George  Deiavai  mortgaged  lands 
to  tr.  C.  tofecure  payment  of  5000/. 
with  intereft  at  5  /.  percent,  and  by  ivill 
of  2 2d  May  1723,  devifed  the  lands  to 
his  nephew  G.  Sbafto^  in  tail  male,  re- 
mainder to  the  plaintiff'in  tail  male,  re- 
mainder over,  and  died  in    the  fame 
month.     In  1725,  G.  Sbafto  fufttred  a 
recovery  to  himfelf  in  fee.     The  mort- 
gagee calling  for  his  money,  fF.  Gib- 
bons agreed  to  advance  the  5000/.  at 
^per  cent,  on  aifignment  of  the  mort- 
gage, which  was  accordingly  by  inden- 
ture  of  4th  Junei-jz^  affigned  to  hirti,' 
with  provifo  for  redemption  on  pay- 
ment of  the  principal  and  intereft,  at 
4  percent,  and  G.  Sbafto^  for  himfelf,  his 
heirs,  executors,  and  adminiftrators,  co- 
venanted with  Gibbons,  that  he,  his  heirs, 
&c.  feme  or  one  of  them,  would  pay  to 
Gibbons,  the  faid  principal  and  intereft, 
in  manner  therein  mentioned.  In  1779, 
G.  Sbafto,  agreed  to  raifc  the  intereft 
to  5  per  ant,  and  by   deed  covenanted 
with  the  mortgagees,   that  the   eftate 
ihould  remain  a  fecurity  for  the  5000/. 
with  intereft  at  5  per  cent,  and  that  he, 
his  executors,  &c.  would  pay  fuch  id- 
tercft  for  the  fame.     In  Jam.  1782.  G. 
Sbafto  died,  the  intereft  on  the  moh- 
gage  being  then  in  arrear  for  about  tea 
months.  The  bill  was  brought  (amongft 
other  things)  toliave  the  5 coo/,  and' 
intereft  paid  out  of  the  perfonal  eftate 
of  G,  Sbafto,   or  at  leaft  the   arrear 
of  intereft  due  at  his  death,   and  the 
additional    i  per  cent,  charged  by  the 
deed  of  1 779  ;  but  the  Lord  Chancellor 
was  clearly  of  opinion,   that  the  per- 
fonal eftate  ought  not  to  difvharge  tlie 
mortgage,  the  land  -being  the  primmy 

fuad. 
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fon  and  heir  of  Sir  John  dlfpjiing  of  that  fund,  \va<»  confe- 
quently  anfwerable  for  the  debts,  having  had  the  j^..u;(it  of 
the  fund  fct  apart  for  them,  for  which  reafoii  it  wab  but  juit 
that  upon  his  death  his  perfonal  eftate  Ihould  be  anfwerable  for 
the  debts  of  his  father  \  wlicrcas  in  the  prefcnt  catc  here  was 


t^s 


KvELYN    V* 

Evelyn. 


fahd.  HisLordfhip  :.lfo  thought  thatthe 
Interell  muil  follow  the  nature  of  the 
principal,  and  that  the  contract  for 
the  additional  inier'*ft,  tuniing  upon  the 
JaHu  /uhjjc'l,  muft  be  in  thr  naiure  of 
a  tet\  chargp  — So  Earl  of  Tanktr .  ille 
V.  Fa<wcet^  2  Bro.  Cha.  Rep.  57. — 
In  Bajpt  V.  Por.'vai,  at  the  Rolls, 
zift  July  178  s  Ma{tbe*w  Detre^  by 
will  of  15th  Jan.  1746,  dcvifed  ellates 
to  truftees,  for  a  term  of  500  years,  to 
raife  money  for  payment  of  his  debts 
and  legacies,  in  aid  of  his  perfonal 
efHte  ;  and  fuhjcti  to  the  term  he  de- 
vifed  theellatcs  m  llridk  fettlc:ncnt  with 
the  alcimate  limitation  to  his  own  right 
heirs,  and  he  gave  the  rcfiJue  of  his 
perfonal  e (late  to  his  executrix  C'/;rr/>;^ 
Po-wer.  The  exe.utrix  applied  the 
perfonal  eftate  in  payment  of  fomc  of 
the  debts,  and  ail  the  iv-gncics  cx^ept  a 
legacy  to  lierfclf  of  icoo/.  and  then 
died  ;  whim  the  limitations  in  Urict 
frttleinentfubiiilffd,  and  aiter:Iio  ue.»th 
of  C  Fowir,  her  repr?fc:Ua:ivc  filed  a 
bill  to  have  a  debt  due  to  C.  rozLvr^ 
and  her  leg;.cy  railed  ;  and  the  only 
perfon  then  inuitied  under  the  limita- 
tions in  Uriel  fettloinent  dying,  pending 
the  fuit,  by  which  event  the  ultimate 
li/nitation  to  the  tcOator's  right  heirs 
took  placc,a  fupplcmcatal  bill  whs  filed 
againft  Mmvfry  Dun-,  and  M.  D,  Per- 
civaly  the  co  heirs  of  the  leftator.  To 
flop  this  fuit,  theco-heira  lii]uid.'itcd  the 
d^mandd  of  the  rcpicfentativc  of  C, 
Ptrjocr  at  2C70/.  add  gave  their  joint 
and  feveral  bond  for  thatfam  ;  ihis  de- 
mand was  after'vards  aiTi^'.ned  to  Ann 
Biiffet,  who  alfo  bought  in  deb.s  to 
the  amount  ox  3270  /.  remaining  due 
ffom  the  teftator  ^Liihc^ju  Dztre^  and  the 
co-heirs  gi*ve  aiioth^T  joint  and  le-cral 
bond  to  Ann  ^iij/^:,  for  this  fum  aifo  ; 

Vol.  II. 


To  that  Ann  Bapt.  becatti*?  the  fole  cre- 
ditor on  the  eftate.  Murgtry  Deert  being 
dead,  and  a  bill  being  tued  by  Ann 
Bajpt  for  paymrn:  of  theie  furas  of 
money,  the  queilion  was,*  whttlier  a 
moiety  thereof  Ih'.ald  be  railed  ht  ths 
fi'^fi  place  out  of  the  perfonal  e  it  ate  of 
Marriry  Dene,  Oi  out  of  the  rjal  eiUre  5 
his  Honor  was  of  opinion,  th, it  i\\t  real 
ciiate  was  the  original  deb  o^  and 
ought  to  bear  the  burthen. — Andagain, 
in  T^^veJell  v.  Tivr^lrJ,  2  Bro.  Cha.  Rep. 
1 01.  the  covenant  of  indemnity  was 
not  fufficient  to  charge  the  pvH'onal 
eftate. — In  Matthf/m  v.  Hnul'-wickst  at 
the  Rolls,  28  yV/v  \'J^9^  the  tefticor 
dcvikd  an  eftate  to  A.  and  d.  as  te- 
nants in  common  in  fee,  ch  ir^ed  with 
the  payment  of  liis  debts  and  legacies. 
A.  paid  oH- ail  the  debts,  and  ali  the  le- 
gacies, except  one  of  iO'.>/.  for  which 
he  gave  the  lerratcc  i:i^  promilJory  note, 
and  died  before  he  paid  it.  As  to  the 
d^bts  and  lega\:ies  actually  pnid  by 
him,  it  wis  admitted  cri  ttie  part  of 
his  pi-rfoniil  reprefbn''atives,  that  being 
tenant  in  foe  of  an  ntatj  fubica  to  in- 
cumbrances, h('  mu:l  be  prnamrd  to 
h.;ve  puid  t,iF  thole  incumbrance:)  u'ith 
a  view  of  e;i!?n<j  ihc  ciiate  from  them 
a!:ogcthcr;  but  as  to  the  legacy  of 
100/.  th.c  prcmilfjry  note  W2b  iaid  to 
be  only  1  iMatt.ul  lecurity,  and  tnat 
the  deviiiM  eftate  wa^  the  ;;r;;;;.7';y  fund 
for  the  paymjnt  of  it  ;  and  his  Honor 
was  clearly  of  that  0|;inion  — HlWng-  . 
hu'ftw.  iralkrr,  2  Bro.  Cha.R0p.604. 
C/;;;/;/;  v.  11  ap-^r,  3  i]ro.  Cha.  Rep. 
211.  f:t  vid-  .;/%  V.  Earh.fTa.ikcr^ 
'ullle,  5  Bro.  Cha.  Rep.  ^4^  — As  to  the 
cafe  Of  the  Eari  ot  Bcl'AJ.rc  w.  Rocbjcrt^ 
6  Bro.  F.  C  520.  vide  Txeddl  v.  't'we* 
dell,  ub.  Tup. 

(2)  3  Bro.  P.  C.  I. 
Nn  no 
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no  fund  for  payment  of  debts  that  came  to  the  fon,  but  the 
land  was  the  original  debtor,  and  muft  continue  fo,  there  being 
nothing  fubftituted  in  its  place  j  that  in  the  common  cafe 
where  a  mortgagor  covenants  to  pay  and  dies,  tho*  yt/oad  the 
mortgagee,  the  land  may  be  looked  upon  as  the  fecurity  on 
which  he  relics,  yet  if  the  mortgagor  covenants  to  pay  and 
docs  receive  the  money,  he  is  the  original  debtor,  and  his 
perfonal  eftate  (hall  go  to  eafc  the  land  in  favour  of  the  heir. 
But  here  George  Evelyn  the  fon  was  not  the  original  debtor^ 
his  father  was,  who  actually  received  the  money  ;  that  in  the 

W  Anu  %%%.  cafe  of  the  Earl  and  Countefs  of  (a)  Coventry^  where  Gilbtrt 
late  earl  of  Coventry  on  his  marriage  with  the  daughter  of  Sir 
Strenjbam  Majlcrs^  (the  Earl  being  but  tenant  for  life  with  a 
power  to  make  a  jointure  of  lands  not  exceeding  500  /.  per 
annum  on  any  wife  he  fhould  marry)  covenanted  in  confident 
tion  of  the  intended  marriage,  that  he  or  his  heirs  would  after 
the  marriage,  according  to  the  power  given  him  by  his  father's 
will  or  othcrwife,  fettle  lands  of  500  /.  per  annum  on  his  wife 
for  her  jointure ;  and  it  being  in  proof  that  the  late  Earl  di- 
rc£ted  his  fleward  to  look  over  his  rent-rolls  for  a  fit  parcel  of 
the  eftate  to  make  good  the  jointure,  and  afterwards  the  join- 
ture deed  was  drawn  and  ingrofled,  but  not  executed ;  tho* 
this  depended  only  on  a  covenant,  yet  the  jointure  of  land 
being  the  chief  thing  in  view,  the  decree  was,  that  the  land 
fliould  be  fettled,  and  the  covenant  not  made  good  out  of  the 

OT  Ante 435.  perfonal  eftate.  In  like  manner,  in  the  cafe  of  {h)  Freeman 
and  Edwards y  tho'  the  wife's  jointure  and  the  diuightcr's  por- 
tion were  fecured  by  articles  wliich  were  never  compleated 
r  666  1  ^y  ^  fettlcment,  however  thofc  articles  Icing  to  fettle  lands, 
and  the  covenantor  leaving  lands  fuflieient  to  anfwer  it,  it  was 
decreed  that  the  daughter's  portion  ihould  be  raifcd  out  of  the 
lands,  and  the  perfonal  eftate  of  Mr.  Fnrvian  the  covenantor 
not  be  applied  in  exoneration  of  the  land.  So  that  as  to  that 
part  of  tiic  crofs  bill,  which  prayed  the  niortguj^e- money  fliould 
be  paid  out  of  the  perfonal  ellaic  of  dyrgc  Eve/y::  the  fon, 
the  lame  was  difmifTed  with  cofts- 

Portions  fecured         ^-  *r>  ^hc  Other  point  fwliich  was  the  moft  confiderablc)  it 

by  a  trult  term  ,  ,     n        iit  ••    i  -    i 

outofiand  pay-    was  agiccd  that  this  8oco/.  liiould  be  railed  out  ot  the  rents 

able  toddugh- 

len,  to  br  raifed  hy  rcTt*  and  pritit»,  »n  1  no  t»mf  ^imifd  for  payment,  Qi*l\  carry  no  iotsreili  «ai 

be  riired  onij  by  pcrcL*^-t)on  or'prDti:;^  nui  vj  Ulc  oi  anortgigu 

aui 
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and  profits  of  the  prcmifles  comprifcd  in  the  500  years  term,     Eviltk  ^ 
and  not  by  any  fale  or  mortgage  thereof,  and  that  no  more 
than  the  fixtn  of  8000  /.  in  the  whole  fliould  be  raifed,  and  the 
J>rofits  be  accounted  for  from  the  death  of  George  Evelyn  the 
hnfband. 

The  Mafierofthe  Rolls  ^  who  delivered  his  opinion  very  fully j 
Cud  he  would  confider  the  nature  of  fuch  powers  in  general, 
the  words  made  ufe  of  in  the  prefent  one,  and  the  precedents 
in  the  like  cafes  for  fecuring  and  raifing  portions  for  daugh- 
ters; 

As  to  the  nature  of  fuch  powers,  they  were  to  be  taken 
ftriaiy,  being  to  charge,  burden  and  incumber  the  eftate  of  a  r 

third  perfon.  Vide  6  Co,  33.  Fitz-ff^illiam^s  cafe,  alfo  2  Fent, 
350.  Sayl  verfus  Freelatid  \  upon  which  occafion  the  Lord 
Chancellor  Ncttwgham  makes  this  diftinftion :  where  a  man 
has  a  power  to  make  leafes  or  any  other  charge  which  is  to 
incumber  a  third  perfon's  eftate,  fuch  powers  are  to  have  a 
rigid  conilruftion  5  but  where  it  is  to  difpofe  of  his  own 
efliate  fas  in  that  cafe  the  party  who  had  the  power  was  te-  r  55^  n 
nant  in  tail)  the  moft  liberal  interpretation  is  to  be  made.  In* 
2  Vern.  531.  542,  (Lady  Charlotte  Orhy  verfus  Lord  Mohun) 
the  point  then  in  queftion  was  no  more,  than  tenant  for  life 
\vitli  power  to  make  leafes  of  lands  ufually  let  at  the  ancient 
rent  5  the  tenant  for  life  made  a  general  leafe  to  J.  S.  of  all 
his  lands  ufually  let,  referving  the  ancient  rent,  and  though 
tliis  general  leafe  followed  the  words  of  the  power,  neverthe- 
Icfs  (ince,  if  good  againft  the  remainder-man,  it  would  put 
a  difficulty  upon  him  in  his  fuit  for  the  rent,  to  fet  out  what 
■was  the  ancient  rent  for  every  particular  parcel  of  land,  and 
might  endanger  his  being  frequently  nonfuited  before  he  could 
be  able  to  recover  the  rent  from  the  leiTec,  it  was  adjudged 
in  Chancery,  and  affirmed  in  the  Houfe  of  Ix)rds,  that  fuch  a 
general  leafe  was  not  warranted  by  the  power  to  bind  tlie 
rcmainder-man  ;  which  fliews,  that  power  binding  the  inte- 
rcft  of  perfons  in  remainder  ought  to  be  taken  ftriftly  5  and 
as  powers  in  fettlements  to  ufes  are  raifed  by  way  of  ufe,  which 
at  common  law  were  trufts,  they  were  originally  cognifablc 
and  determinable  in  courts  of  equity.  In  i  Levinz^  239. 
jfenkyis  verfus  Kcmys  (the  fame  cafe  alfo  in  Hardrefs  395.  ts* 

N  n  2  i  Charts 
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ErxLTV  V.  I  ChMfi.  Cafes  103.)  tenant  for  life,  rcniamdcr  to  his  ddeft 
^  TAI.TK.  ^^^  .^  ^.j^  ^.^  power  to  charge  the  land  with  2000/.  they 
botli  by  leafe  and  releafe  join  in  a  mortgage  in  fee  of  the  pre- 
mifles  to  J.  S.  under  provifo  to  be  void  on  payment  of  the 
2000  /.  and  intereft,  with  a  covenant  for  farther  aflurance, 
but  no  mention  made  of  the  power ;  decreed  by  the  Lord 
Keeper  Bridgman^  that  this  mortgage  (hould  not  be  intended 
.  an  execution  of  the  power,  but  only  a  common  moitgage, 
and  fo  the  father  and  fon  being  both  dead,  the  mortgage  was 
not  binding  on  the  iifue  of  the  fon  either  in  law  or  equity, 
r  668  1  confcquently  the  money  was  loft;  from  whence  it  appears 
that  courts  of  equity  are  not  free  in  extending  powers  given 
to  tenant  for  life,  to  bind  a  remainder-man.  Indeed  in  2 
Vem.  379.  Lady  Clifford  verfui  Lord  Burlington^  where  the 
Lord  Clifford  by  his  marriage  fcttlement  was  made  tenant  for 
life,  remainder  to  his  firft,  ^r.  fon  in  tail,  with  power  for 
him  to  mate  a  jointure  not  exceeding  loco/.  per  annum,  and 
his  Lordlhip  in  treating  of  the  marriage  covenanted  to  fettle 
a  jointure  of  1000  /•  per  annunty  giving  in  a  parti^Iar  of  lands 
as  of  that  value,  and  fettling  them,  but  the  lands  proved  to  be 
only  600  /.  per  ann.  whereupon  after  Lord  Clifford's  death,  a 
bill  being  brought  by  the  jointrefs  agalnft  the  iflue  in  tail,  to 
have  tl-c  jointure  made  up  purfuant  to  the  marriage  articles, 
tlic  decree  was,  that  the  iffue  in  tail  (liould  make  up  the 
jointure  icco/.  per  cfinuw,  it  is  true  in  that  cafe,  relief  was 
given  to  a  purcliafcr  agLiinft  a  purchafer  ;  however  this  is  to 
be  looked  on  as  a  family  cafe,  where  it  niiglit  be  thought 
fcverc  not  to  make  good  her  jointure  to  a  laily  who  brought 
a  confiderable  fortune,  and  the  decree  made  (probably)  on  a 
faint  defence  ;  be  fides  it  does  not  appear  to  have  been  thought 
a  rljrht  decree,  or  even  fufficlently  approved  of  by  the  re- 
porter himfelf;  at  leail  it  is  to  be  ccnfidered,  there  was  a 
power  to  make  a  jointure  of  1  coo/,  /-r  ^/;/i;, 777  a  covenant, 
and  al.j  an  intention  to  execute  it;  whereas  in  tlie  prcfent 
c;irc,  what  is  alked  for  tliC  daughters  Teems  not  warranted  by* 
x\\t  original  power,  which  c.mnot  be  excccik^d  by  the  fubfc- 
qucnc  tettlcmcnt  «"f  the  portion;  fuch  part  therefore  of  the 
deed  lecurin^  tliC  portion  as  exceeds  the  original  power,  is  to 
be  !(x^ked  w'^on  j:-^  c  i  no  force ;  the  ions  of  Mr.  Evclyi  the 
father,  w::o  are  ren^.ainJer-men  in  his  fetdemeiit,  are  at  leall 
to  be  regarded  as  much  as  an  Iiclr  ar  law,  from  whom  nothing 
fluU  be  t jkcu  but  by  neceuary  implication  ;  and  though  George 

Evehft 
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Svelyn  the  fon,  in  the  execution  of  the  power,  feenjs  not  to     EyiLYH  v. 
have  regarded  the  conveniency  of  the  remainder-man,  yet  the 
plaintiffs  the  daughters  can  a(k  nothing  but  what  the  power 
in  the  fettlement  of  George  Evelyn  the  father  warrants. 

There  are  two  ways  of  raiCng  portions ;  the  ly?,  by  fale 
or  mortgage ;  the  2^,  by  perception  of  profits  :  now  where 
a   particular  certain  time  is  limited  for  the  payment  of  the 
portion,   there  it  carries  intereft  from  that  time,  and  may 
imply  a  power  of  [a)  fale ;  but  here  no  certain  time  is  li^    («)  Seethrcaft 
mited  for  payment ;  which  very  much  influences  the  prefent  ^IJ^l^^^^x'^ 
.cafe,  and  dillinguifhes  it  from  others.     It  is  not  faid  or  im-   4'5*nJ«n«« 
pli^d,  that  the  pc^rtions  fhould  be  paid  or  raifed  upon  the  death   [y^  y.  cjibcx^ 
of  George  Evelyn  the   fon  without  ifllie  male  )   tho'  it  is  true, 
the  right  tl>ereto  did  then  veil  in  the  daughters,  viz,  a  right 
to  the  bare  fum  of  8000  /.  to  be  raifed  by  perception  of  pro- 
fits ;  and  ls  it  were  unreafonable  in  itfelf  to  raife  the  portions 
by  a  way  fo  deftru(Slive  to  the  cltatc  and  family,  as  a  fale  would 
be,  it  mull  be  more  particularly  hard  to  do  it  in  the  prefent 
cafe,  when  the  daughters,  for  whom  they  are  to  be  raifed,  are 
of  fuch  tender  years ;  and  when  it  moreover  appears  to  have 
been  the  plain  intciuion  of  the  maker  of  the  fettlement,  to 
preferve  the  bulk  of  his  eftate  in  his  name  and  family. 

Ohjecl.  The  word  [portion]  always  implies  a  fum  in  grofs, 
and  to  be  paid  all  at  once. 

Refp.  If  the  daughters  arc  fure  of  their  portions,  tho*  the 
fame  are  not  to  be  raifed  or  paid  in  fo  beneficial  a  manner  as 
they  would  have  them,  it  is  however  fufHcient ;  the  writ  Je 
raihnahili  parte  honor  urn  never  required  that  the  childrens* 
(hares  fhould  be  paid  in  a  grofs  fum. 

It  is  obfcrvable,  that  the  pov/er  given  or  referved  by  Evelyn  r  ^^  <%  * 
the  father  to  charge  the  land  with  6000  /.  is  by  Itrafey  viortgage^ 
or  otherwife^  witliout  reflriftion  ;  but  when  he  comes  to  make 
a  fettlement  of  his  fee-(imple  lands,  his  fon's  power  of  leafing 
for  raifing  daughters'  portions  is  reftrained,  fo  as  fuch  leafe  or 
leafes  Jhall  cerfe  and  determine  ivhen  the  money  pall  he  raifd. 
Now  this  is  the  ftiongeft  argument  imaginable,  that  Evelyn 
the  father  did  not  intend  a  fale  of  the  premifTes  for  the  raifing  ^^il'  » 
•pf  thcfc  portions,  but  only  to  do  it  by  perception  of  profits, 

N  n  3  wheu 
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SviLYN  ff.  when  even  a  leafc  thereof  was  not  to  continue  after  the  por* 
tions  raifed  ;  which  could  not  be,  if  after  thofe  fums  were 
raifed,  and  the  children  paid,  the  term  were  (liil  to  fubfift  fof 
the  benefit  of  a  purchafer  or  mortgagee ;  it  is  not  poflibie 
that  the  term  can  ceafe  upon  raifing  the  portioq3  in  any  other 
fenfe  or  way,  than  by  raifiog  them  out  of  the  growing  profits^ 
and  then  tho'  the  execution  of  the  power  by  Evelyn  the  (bo, 
were  it  defedive,  would  be  fupplied  or  helped  in  equity,  yet 
where  it  comes  to  exceed  the  power,  equity  will  never  fupport 
fuch  excefs.  The  truth  is,  there  may  be  fome  hardfhip  either 
way,  to  the  daughters  of  Evelyn  the  fon  on  the  one  fide,  and 
to  the  remainder-man  the  brother  on  the  other ;  but  the 
greater  hardfhip  feems  likely  to  fall  on  the  remainder-man,  if 
^lie  ellate  (being  a  reverfion)  (hould  now  be  fold  ;  whereas  if 
the  daughters  have  their  portions  of  8ooo/.  tho'  not  paid  iq 
fo  beneficial  a  manner  as  they  could  wiih,  it  (till  is  a  plentiful 
provifion.  In  the  next  place,  it  appears  that  the  power  to  raife 
the  portions  for  the  daughters  of  Evelyn  the  fon,  was  (o  asdi 
famejbould  not  exceed  the  portion  which  their  father Jbouli  have  vM 
his  nviftj  which  being  but  8000  /•  is  the  fame  as  if  it  had  beta 
exprefTed  in  ihe  power,  that  the  daughters*  portions  ^ould  not 
r  67 1  1  exceed  that  fum ;  and  this  fliews  that  intereft  for  the  8coo/. 
was  not  to  be  raifed,  for  that  might  double  die  fum,  and  eat 
'  up  all  the  reverfion.  And  as  to  this  point,  what  has  been 
cited  from  the  cafe  of  Lord  Kihnurry  verfus  Dr.  Grejy  &/i, 
538.  is  not  applicable,  the  decree  there  being  grounded  on 
die  particular  circumftances  of  the  cafe  :  the  power  arofe  upon 
a  fettlement  made  with  the  approbation  of  truftees  by  a  perfoa 
during  his  infancy,  and  confirmed  by  aft  of  parliament  -,  by 
the  fettlement  a  power  was  refervcd  of  charging  divers  of 
thofe  lands  at  any  time  during  his  life  with  the  fum  of  3000/. 
he  borrowed  this  fum  of  the  Dodor,  and  having  executed  his 
power  while  an  infant,  died  foon  after  he  came  of  age  ;  the 
plaintiff  his  fon  brought  his  bill  to  redeem  on  payment  of  the 
principal  fum  borrowed  ;  but  the  court  then  decreed  a  re- 
demption upon  the  common  terms  of  payment  of  principal, 
intereft  and  cofts  j  becaufe  here  was  a  power  given  to  him 
to  raife  money,  and  immediately  to  give  fecurity,  which  was 
aftually  done  ;  and  altho*  (perhaps)  had  he  been  of  age  at  that 
time,  he  fliould  have  been  obliged  to  keep  down  the  intereft 
jdurine  liis  life,  yet  being  an  infant  at  the  time  intended  for  the 

execution 


Pc  Term.  S.  Hill.  1731.  ,671 


EyitTM  V. 

EviLTITb, 


^^xecutipn  of  this  power,  and  therefore  not  capable  of  making 
his  perfon  liable  to  any  part  of  the  engagement,  the  land  muft, 
from  the  neceflityof  the  thing,  have  flood  engaged  for  intereft 
as  well  as  principal,  or  it  had  been  impoflible  for  him  during 
his  infancy  to  have  raifed  any  money  at  all,  which  the  riature 
of  the  tranfa£lions  required. 

Lq/lly,  His  Honor  cited  moft  of  the  cafes  that  had  been 
adjudged  in  relation  to  portions  charged  on  real  eftates  ;  but 
took  notice,  that  the  following  were  the  principal  cafes  proving 
that  when  no  time  was  limited  for  the  payment  of  portions, 
and  the  daughters  claiming  the  fame  were  of  tender  of  years, 
tho'  the  right  to  the  portions  veiled  in  fuch  infant  daughters, 
yet  they  were  to  be  raifed  by  rents  and  profits  :  £  6^2  1 

Fir/If  2  Fern.  72.  Earl  0/ Rivers  verfus  Earl  of  Derby  ^  where 
on  a  marriage,  lands  were  limited  to  the  hufband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  to  the  firft,  isfc.  fon  in 
tail  male,  remainder  to  J.  S,  in  fee ;  provifo,  that  if  there 
(hould  be  no  iflue  male,  and  a  daughter  of  tlie  marriage  living 
at  the  death  of  the  hufband,  then  the  truftees  fliould  ftand 
feifed  of  the  premifles,  to  the  intent  tliat  fuch  daughter  fhould 
receive  10,000/.  out  of  the  rents,  revenues  and  profits  thereof, 
and  ico/.  per  annum  for  maintenance,  and  this  10,000/.  to 
be  for  her  portion,  without  appointing  any  time  of  payment : 
there  was  no  fon,  and  but  one  daughter,  who  having  lived  to 
feventeen  dL\i  unmarried :  decreed  that  the  portion  of  io,ooo/, 
did  go  to  her  executor,  and  was  to  be  raifed  out  of  the  profits 
by  the  truftees  -,  fo  that  here  was  the  cafe  of  a  portion  vefled, 
decreed  to  be  paid  out  of  the  profits ;  and,  which  was  like«» 
wife  ^  farther  aiifwer  to  the  objeftion,  that  by  the  word  [por- 
tion] was  to  be  meant  a  fum  to  be  paid  in  grofs. 

Secondly^  That  of  (a)  Ivy  verfus  Gilherty  decreed  by  Lord  W  Ante  13^ 
Macclesfieldy  and  affirmed  by  the  Houfe  of  Lords,  where  a  trufl 
term  was  limited  to  raife  1500/.  for  daughters'  portions  by 
rents,  ifTues  and  profits,  or  by  leafing  for  one,  two,  or  three 
lives  at  the  old  rent ;  and  decreed  that  the  dircfting  the  por- 
tion to  be  raifed  in  this  particular  manner,  implied  a  negative, 
that  it  fhould  be  raifed  in  no  other  manner,  and  therefore  not  by 
mortgage  or  fale,  nor  any  more  money  be  raifed  than  the 
1500  /.  without  intereft  5  which  was  exaftly  the  fame  with  the 
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Byf  Lrw  V.  principal  cafe,  an  inftance  of  a  portion  to  be  raifed  by  per- 
ception of  profits  without  intercft  :  and  his  Hznor  concluded, 
that  there  was  not  one  fingle  precedent  wl icre  a  fale  had  been 
decreed  of  a  truf^  term  for  a  portion  appointed  to  be  raifed  by 
rents  and  profits,  and  no  time  limited  for  payment. 

The  Lord  Raymond  rcl;ed  much  on  the  intention  of  the 
maker  of  the  fcitlement,  which  appeared  to  be  plainly  for  prc^ 
feiving  the  eftutc  in  the  male  line  of  the  family  ,  fo  that  there 
could  be  no  defign  to  extend  the  power  for  ralfiiig  portions  for 
daughters  to  a  fale  or  mortgage  ;  confequently  fuch  power  be- 
ing neither  exprefs  or  implied,  nor  any  time  limited  for  the 
payment  of  the  portions,  it  would  (he  thought)  be  extreme 
hard  tor  the  court  to  decree  that  which  would  prove  the  de- 
ftruftion  of  the  eftate,  againftthe  intention  of  the  p^rty(f). 


(l^    Reg.  Lib.  A.  1731.    fol    2-9.  parties  on  both  fides  came  to  an  agree- 
'  From  whi'.h  decree,  fo  far  as  it  related  ment,   4  Bro.  P.  C    109,  which  agree- 
to  the  raifing  the  daughters*  portions,  ment  was  confirmed   by  ad  of  parlia* 
there  was  an  appeal   to  'hclicufe  of  ment.  7  Geo.  2. 
Lorda^   but  on  tne  zd  JV//^jy,  1733,  the 
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King   verfus   Cotton. 

THE   {a)  former  decree   being  ordered  to  be  without 
prejudice  to  any  relief  which  the  then  defendant  Ki/jg 
might  have,  he'  now  preferred  his  bill  againft   the  feveral 
younger  children  of  his  wife  the  L^dy  Cottony  by  her  formcir 
hufband  Sir  Thomas  Cottony  and  alfo  againft  the  Lady  Cotton  his 
wife,  to  fet  afide  the  feveral  fettlements  made  by  her  before  her 
marriage  with  the  plaintiff,  as  being  made  without  hjs  privity, 
and  while  fhe  appeared  the  vifible  owner  of  the  eftate,  and 
thereby  induced  him  to  marry  her ;  all  which  fettlements  were 
made  by  his  wife  in  truft  for  herfelf  until  her  fecond  marriage, 
and  afterwards   for  younger  children   refpeflively ;    but   it 
|jeingnow  proved  thatthefe  pvovifions  by  Lady  Cotton  for  her 
younger  children  were  made  bciore  her  marriage  treaty  with 
the  plaintiff  Kin^  was  begun,  and  in  a  publick  manner  j  that 
(he  herfelf  defired  they  might  be  publick  5  that  flic  made  an 
entertainment  for  feveral  of  her  tenants,  whereat  being  prc- 
fent,  flie  acquainted  them  her  younger  fon  Stephen  was  to  te 
their  landlord,  in ^ cafe  (he  married  again,  and  if  flie  *  married, 
her  fecond  hufhand  fiijuld  marry  her  for  love  ;  audit  appear- 
ing that  Ihe  had  relc  rvcd  to  herfelf  out  of  thefe  voluntary  fet- 
tlements, her  original   jointure  made    by  Sir  Thomas  Cottofi^ 
(being  420/.  per  annum  rent-charge-,)    that  flic   had  nine 
younger  children  by  her  former  hufl)and  Sir  Thomas^  who,  at 
beft,  were  very  flenderly  provided  for ;   and  farther  that,  the 
plaintiff  Mr.  King^  when  he  married  Lady  Cotton^  was  in  very 
mean  circumftances,  an  half-pay  lieutenant  in  Ireland^  had 
two  fons  by  a  former  wife,  and  that  he  had  a  confiderable  fum 
of  money  with  Lady  Cotton^  as  flie  had  been  executrix  and  re- 
fiduary  legatee  of  her  former  hufl)and  Sir  Thomas  \  fo  that  it 
v^'as  evident  there  had  been  no  fraud  or  impofition  on  the 
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»  Eq.Ca.Afc. 
131.    pi.  4. 
(tf )  Vide  aate 
358. 

If  a  parent 
iTKrkf  s  a  voloa- 
tary  conveyance 
in  truft  for  bis 
children,  and 
keeps  it  in  hit 
own  power,  or 
in  the  hands  of 
his  a^ent,  and 
it  if  {oc  from 
bim,  ^his  ought 
not  to  bind  hiaa; 
but  where  a 
feme  having  iT- 
fue  by  her  firft 
hufband  makes 
a  fuitable  pro- 
▼iHon  for  then 
before  a  treaty 
for  her  fecond 
marriage  3  this 
is  good,  and  not 
liable  to  be  a- 
voided  by  a  fe- 
cond hofband. 
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Km  •  9.       plaintiff  Mr.  King,  who  did  not  fo  much  as  pretend  he  codd 
oTTftic.       j^^j^g  any  fcttlcmcnt  oV  jointure  on  Lady  CotUn. 

For  thefc  reafons  the  Lord  Chancellor  difmlfled  (i)  the 
plaintiff  Mr.  King^s  bill,  as  to  that  part  of  it  which  fought  to 
fet  afide  any  of  the  fettlements  made  by  Lady  Coiton  in  truft  for 
her  younger  children;  faying  it  was  a  very  reafonable  thing 
for  a  widow,  while  it  was  in  her  power,  to  make  a  prorifion 
for  her  children  by  her  former  hulband,  and  this  being  before 
her  treaty  of  m^r^iage  with  Mr.  Kingi  it  had  been  impoi&ble 
to  have  afked  him  to  be  a  party  thereto,  he  not  bein^  then 
thought  of;  that  though  an  affignment  had  been  made  by  the 
Lady  Cotton  only  to  a  friend,  and  not  a  child,  a  mere  volantary 
gift  before  the  marriage-treaty,  in  a  cafe  fo  circumftanced  a 
tlus  was,  might  be  binding :  and  as  to  the  South-Jea  (lock, 
though  there  was  no  aSual  affignment  by  deed,  but  only  a 
covenant  to  transfer,  yet  this  was  fuch  an  afEgnment  as 
would  bind  Mr.  King  \  for  it  was  not  like  a  bond  from  Lady 
Q4ton  to  pay  money,  fince  here  Mr.  King  was  to  pay  none, 
nor  to  part  with  any  thing  which  was  his,  it  was  only  a  pio- 
r  676  1  Tifio"  made  by  Lady  Cotton  before  her  marriage  treaty  with  the 
plaintiff,  that  in  cafe  of  her  marriage  fuch  a  part  of  her  eftatc, 
(houkl  go  to  her  children,  which  was  but  reafonable  ;  and  yet, 
contrary  to  this  provifion  made  for  the  children,  he  himfclf 
had  fold  this  (lock  and  received  the  money,  befides  a  farther 
fum  of  1000/.  South'fea  flock  which  hzdy  Cot/on  had  not  af- 
figned ;  that  here  the  younger  children  had  the  law  on  their 
fide,  and  had  recovered  damages  in  an  action  of  covenant, 
which  benefit  he  could  not  take  from  them.  A^/^  :  They  re- 
covered not  only  die  value  of  the  (lock,  but  alfo  all  the  di^i* 
dends  fince  the  fecond  marriage. 

In  this  cafe  one  point  arofe,  concerning  which  the  court 
gave  no  opinion  ;  and  it  was  this  :  Lady  Cotton  a  jointrefs  for 
life  of  an  eflate  at  Eajber  in  Surrey^  demifed  the  fame  to 
truftces  for  ninety-nine  years,  if  flie  fo  long  lived,  in  truil  for 
herfelf  during  her  widowhood,  and  after  her  marriage,  then  in 
truft  for  one  of  her  younger  fons  John  Sali/bury  Cotton j  and  the 


(0  In  Hil.  1733;  the  caufe  having     in  difpute.     Reg.  Lib.  A.  1733*  fol* 
flood  over  from  time  to  time,  that  the      121. 
parties  might  accommodate  the  matters 

heirs 


De  Term.  S.  Trin.  1732,  676 

beirs  of  his  body,  and  if  he  died  without  iflue,  the  remainder       Kmo  «< 

in  truft  for  her  next  younger  fon  the  defendant  Lynch  Sali/bury 

Cotton  \  'John  Salijbury  Cotton  died  without  iflue  and  inteftate, 

and  the  queftion  was,  whether  the  truft  of  this  term  {hould  go 

to  his  mother  as  adminillratrix  to  him,   fubjeft  to  the  ftatute 

of  diftribution,  or  to  the  next  fon  in  remainder  ? 

It  was  iafifted  for  the  Lady  Cotton^  that  in  the  limitation  of 
the  truft  of  the  term  to  John  Salijbury  Cotton  and  the  heirs  of 
his  body,  with  remainder  over,  fuch  rpmainder  over  being  only 
jDf  a  truft  of  a  term,  was  void. 

Gn  the  other  fide  it  was  contended  thatthe  only  reafon  why 
jhc  truft  of  a  term  could  not  be  limited  to  one  and  the  heirs  of  £  ^77  3 
his  body,  with  remainder  over,  was,  becaufe  this  would  make 
a  perpetuity  ;  but  here  could  be  no  perpetuity,  in  regard  the 
whole  term  was  to  determine  whenever  Lady  Cotton  ftiould  iXc^ 
juft  as  if  flie  had  made  a  leafc  of  her  jointure  lands  to  a  truftee 
for  ninety-nine  years,  if  flie  fo  long  lived,  in  truft  for  A.  and 
the  heirs  of  his  body  ;  but  if  A.  fliould  die  without  heirs  of  his 
body,  living  Lady  Cotton^  then  to  B.  this  had  been  good.  Ideo 
qtutrcy  tho'  it  feems  rather  to  be  a  good  limitation  of  the  truft9 
and  within  the  reafon  of  the  Duke  of  Norfolk* s  cafe,  and  the  fe- 
deral other  fubfequent  rcfolutions  grounded  thereupon. 
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Lord  Chancellor 
KinG,  Cbie/ 
Juftice  Rat- 
il^oMD,  Lord 
€%kf  Baron 

KlTNOLOS. 

Ca.  temp.  Tal, 

»52. 

a  £q.  Ca.  Ab. 

747.  pi.  6. 

748.  pi.  2. 
Truftees  for 
lupporting  con- 
tingent remaia<* 
^rt  joining  to 
deftroy  them, 
guilty  of  a 
breach  of  truft» 
and  no  diverfity 
whether  the  fet- 
tlement  be  vo- 
Hintary,  or  for 
•  valuable  con- 
fideration,  or  by 
will  only. 


[    ^79] 


Sir  Edward  Manfcll,  Bart. 
Rawleigh  Manfell,  Efq;  &  al', 


Plaintiff; 
Defendants. 


J^  D  WA  R  D  Vaughan  cfq;  fcifed  in  fee  of  lands  in  Car* 
^^  marthenjbire  of  1 630  /.  per  annum^  made  his  will  dated  the 
30th  of  November  1 683,  and  devifed  the  prcmifles  to  truftees 
(Sir  Ed^vard  Mavjell  and  Arthur  Manfell )  and  their  heirs,  to 
the  ufe  of  his  filler  Dorothy  Lojd  widow  for  her  life,  remainder 
to  the  faid  truftees  and  their  ,  heirs  during  the  life  of  Dcrothj^ 
in  truft  to  preferve  contingent  remainders,  remainder  to  the 
ufe  of  the  firft,  t^c.  fons  of  Dorothy  in  tail  male  fucceflively, 
remainder  to  the  ufe  of  tlic  teftator's  coufin  Ed^vard  Manfcll 
in  fee  j  foon  after  which  the  teftator  dying  without  illue,  Doro- 
thy Loydi  the  devifee  for  life,  enters  and  intermarries  witli  Sir 
Edward  Manfell  the  plaintiff's  father;  afterwards  Sir  Ed-^ 
ivard  Mtinfell 'jLn6.  Dorothy  his  wife,  togerher  with  Edward  Man- 
fell  the  remainder-man  in  fee,  join  in  a  feoffment  to  truftees  to 
the  ufe  of  Sir  Edward  Manfell  tlie  huft>ar.d  of  Dorothy  and  his 
heirs,  and  covenant  by  the  fame  indenture  to  levy  a  fine  at  the 
next  grand  feflions  to  be  held  for  the  county  of  Carmarthen^ 
to  the  fame  truftees,  and  to  the  fame  ufcs.  The  truftees  for 
prefer\'ing  the  contingent  remainders  in  the  will,  by  inden- 
tures of  leafe  and  releafe  dated  the  23d  and  24th  oi  July  i686, 
conveyed  the  premifles  to  Sir  Edward  Manfell  the  huft)and 
of  Dorothy  in  fee,  ftie  at  that  time  being  enjunt  with  a  fon. 
On  the  7th  of  Augujl  following,  dame  Dorothy  had  iftue  by 
Sir  Edward  Manfell  h^r  huft)and,  a  fon,  die  plaintiff  ;now)  Sir 
Edward  Manfell^  and  afterwards  feveral  other  children  ;  fubr 
fequentto  which  Sir  Edward  Matjfell  ihc  father  made  his  will, 
and  being  feifed  in  fee  of  divers  other  lands  befides  what  was 
the  yatighan  eftate,  devifed  all  his  lands  and  tenements  in  ge- 
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neral  words  to  his  fon  the  plaintiff  for  life,  remainder  to  his     Mahsill  «w 
firft,   Isfc.  fons  in  tail  male  fucccffively,   remainder  to  the 
fecond  fon  of  Sir  Edward  Manfell  by  Dorothy  for  life,  with 
remainder  to  his  firft,   ^c.  fons  in  tail  male  fucceflively,  and 
died  leaving  feveral  fons.     Dame  Dorothy  his  wife  alfo  died. 

The  plaintiff  the  eldeft  fon  of  the  marriage  being  barred  at 
law  of  his  remainder  in  tail  by  the  joining  of  the  truftees  be- 
fore his  birth,  brought  his  bill  to  have  the  benefit  of  the  will  of 
his  uncle  Ednvard  Vaughan,  whereby  the  premiffes  were  de- 
vifed  to  his  mother  Dorothy  for  life  only,  remainder  to  truflees 
during  her  life  to  preferve  contingent  remainders,  with  re- 
mainder to  her  firlt  fon  the  plaintiff  in  tail ;  and  that  the 
plaintiff  might  have  the  benefit  of  the  fettlement,  and  be  rein- 
ftated  in  die  premiffes,  as  if  there  had  been  no  breach  of  trufl. 

This  point,  {viz.)  whctlier  truftees  for  preferring  contin- 
gent remainders  joining  before  the  birth  of  a  fon  in  deftroy- 
ing  them,  were  guilty  of  a  breach  of  truft  ?  being  a  matter  of  [  figo  J 
great  confcquciice,  was  referved  for  the  opinion  of  the  court, 
who  now,  with  the  concurrence  of  the  Lord  Raymond  Chief 
Juftice  of  -B.  R.  and  the  Lord  Chief  Baron  Reynolds ^  decreed 
the  fame  to  be  a  breach  of  truft  in  them.     And  herein, 

jjly  It  was  refolved,  that  the  feoffment  and  fine  by  Sir  Ed- 
ward Manfell  and  Dorothy  his  wife  did  not  deftroy  the  contin- 
gent remainders  to  the  firft,  Wr.  fons  of  Dorothy^  but  diat  the 
right  to  the  freehold  in  die  truftees  did  fupport  them. 

^dly<^  That  when  the  truftees  joined  in  the  leafc  and  re- 
Icafe  to  Sir  Edivard  Manfell  (the  plaintiff's  father)  and  his 
helrSj  this  de/lrcycd  the  contingent  remainders. 

^dly^  That  the  joining  of  the  truftees  to  deftroy  fuch  re- 
mainders was  a  plain  breach  of  truft  •,  and  tho'  this  had  not 
been  before  judicially  determined,  yet  it  feemed  to  the  court, 
in  common  fenfc,  reafon  and  juftice,  to  be  capable  of  no  other 
conftrutlion :  for  when  truftees  are  appointed  to  preferve  an 
eftate  in  a  family,  and  for  no  other  purpofe,  and  they,  inftead 
of  prcferving  it,  do  a  wilful  adt  with  an  intent,  and  in  order  to 
deftroy  it,  how  can  this  be  odicrwife  than  a  plain  breach  of 
truft,  or  how  cm  it  be  rendered  clearer  than  by  barely  putting 
the  cafe  ?  fhould  the  court  hold  it  no  breach  of  trufl,  or  pafs  it 
by  with  impunity,  it  would  be  making  proclamation,  that  ths 
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If  the  perfoflt 
ciaiming  under 
the  breach  of 
tmft  have  no- 
tkeofit,  then 
they  are  fob- 
jea  to  the  fame 
tr«ft  ;  fo  if  the 
conveyance  be 
▼oluQtary,  or 
without  a  valu- 
able cnnfiderj. 
tion  ;  but  if  for 
a  valuable  con- 
fideration  and 
without  notice, 
the  purchafer 
will  hold  the 
land  difchargcdy 
and  the  truftcct 
muft  buy  and 
fettle  other  land 
to  the  fame  ufes. 
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trainees  in  all  the  great  fettlement3  in  England  were  af  hhcitf 
to  dfeftroy  what  they  had  been  entrufted  only  tf>  prcfcrre. 
Indeed,  where  an  eftate  is  limited  to  ^.  for  life,  remainder  td 
his  firff ,  &r.  fens  in  tail,  tho'  it  bb  a  plain  wrong  and  tort  ixt 
him  to  do  any  a£t  which  wiH  deftroy  thofe  contingent  renumH 
dera  before  the  birth  of  a  fon,  nocwithftanding  his  Ifgal  power 
of  doing  fo,  yet  as  in  this  cafe  there  is  no  truftee,  there  can  be 
no  truft,  nor  confequently  any  breach  of  tmft,  and  therefore  a 
court  of  equity  may  have  no  cognizance  of  fuch  a  cafe^  nor 
handle  for  relief,  the  matter  being  left  purely  to  the  common 
law.  But  to  prevent  this  inconvenience,  has  the  remedy  of 
appointing  truftees  been  invented,  on  purpofe  to  difable  thcf 
tenant  for  life  from  doing  fuch  injury  to  his  iffue,  whkh  is 
not  a  very  old  invention*  Now  as  it  was  a  tort  in  the  tenant 
for  life,  (where  there  were  no  truftees)  to  deftroy  contingent 
remainders,  fo  muft  it  more  plainly  be  one  in  truftees  to  join 
in  the  deftru£lion  of  them,  being  contrary  to  their  tmft,  upon 
which  account  only  is  fuch  a£l  of  theirs  punifliable  in  a  court 
of  equity* 

Then  as  to  the  remedy :  had  the  premifies  been  conveyed 
to  one  without  notice  and  for-  a  valuable  confideration,  fuch 
purchafer  muft  have  held  the  lands  difcharged  of  the  tmft, 
and  the  fon  of  the  ninrriage  who  was  injured  by  the  breach  of 
truft,  have  taken  his  remedy  againft  the  truftees  only,  who 
would  have  been  decreed  to  purchafe  lands  with  their  own 
money,  equal  in  value  to  the  lands  fold,  and  to  hold  them 
upon  the  fame  trufts  and  limitations  as  they  held  thofe  fold  by 
tliem.  But  even  in  cafe  of  a  purchafe,  if  the  purchafer  had 
notice  of  the  truft  which  the  truftees  were  fubjedl  to,  as  an«« 
nexed  to  their  eftate,  fuch  notice  would  have  made  him  liable 
to  the  fame  tmft ;  fo  if  there  had  been  a  voluntary  convey- 
ance made  of  this  eftate,  tho*  without  notice,  the  voluntary 
grantee  would  have  ftood  in  the  place  of  the  grantors  and 
have  been  liable  to  the  truft,  in  the  fame  manner  as  the 
truftees  themfelves  were  :  but  in  the  prefent  cafe  it  is  much 
ftronger;  for  here  was  not  only  notice  of  the  truft,  but 
the  conveyance  ilfelf  voluntary,  and  made  to  Sir  Edward 
Manfc'll  tlie  plaintiff's  father  (who  was  the  tenant  for  life) 
and  was  himfelf /^r//V<'/j  criminis^  nay  one  for  vehofe  fake  and 
intereft  all  this  had  been  done.  So  that  the  lands  conveyed 
by  thefc  truftees  muft  now  remain  liable  to  the  fame  trufts,  aa 

tbef 
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dicy  were  when  the  truftees  joined  in  the  conveyance  to  Sir     Ma"****-*-  «. 
Edward  Manfell. 

As  to  what  has  been  mentioned  from  PolUxfetfs  Rep.  250.  ^ 
••  ddat  tiruftees  were  never  puniflied  in  equity  when  they  broke 
••  their  trufts,"  that  was  faid  by  Mr.  Pollexfen  when  of  coun- 
IcI,  &•  argtiendo  only ;  and  it  is  obfervable,  that  ftill  this  faying 
^mits  it  to  be  a  breach  of  truft,  which  of  courfe  feems  punifli- 
aile  in  a  court  of  equity.  However,  to  outweigh  tliis,  there 
is  the  cafe  of  {a)  Pye  and  Gorge  reported  in  Salk.  680.  which  W  ^^  »•  •^ 
is  of  greater  authority  than  the  diSfum  of  Pollexfen  as  counfel ; 
it  being  there  declared  by  Lord  Harcourt  (tho*  not  decreed,  as 
^  book  fays)  that  truftees  for  preferving  contingent  remain- 
ders are  punifliable  as  for  a  breach  of  truft,  if  they  join  in  a 
conveyance  to  deftroy  them :  and  for  EngUjield\  cafe  in  i 
Vtrn*  443.  446,  where  there  was  a  deftru£lion  of  a  contin- 
gent remainder,  that  was  determined  only  upon  the  fraud 
appearing  therein ;  befidcs,  there  being  no  truftees,  there 
could  be  no  truft,  nor  confequently  any  breach  thereof. 

It  has  been  contended,  that  tho'  in  all  fettlements  on  mar- 
riage, or  for  other  valuable  confidcration,  it  would  be  a  breach 
of  truft  in  the  truftees  to  join  in  the  vieftroying  contingent' 
remainders,  yet  it  is  otherwife  in  cafe  of  remainders  created 
by  a  will,  or  other  voluntary  fettlementj  but  in  reality  it  is  as 
much  a  breach  of  truft  in  one  cafe  as  in  the  other ;  it  cannot 
be  denied,  but  that  if  I  make  a  voluntary  conveyance  in  truft 
for  myfelf,  and  nly  truftees  fell  the  eftatc,  or  convey  it  to 
another  for  any  valuable  confideration,  without  notice,  I  F  68t  1 
have,  notwithftanding,  a  remedy  againft  them  for  this  breach 
of  truft ;  and  whether  they  do  it  by  a  voluntary  conveyance, 
or  not,  is  not  material,  for  ftill  every  truftee  ought  to  be 
faithful  to  his  truft.  With  regard  to  the  cafe  o{  Ely  {prElfe'\ 
Terfus  QJhorn^  2  Fern.  754.  where  the  marriage  fcttlement 
was  to  the  ufc  of  the  huft)and  for  ninety-nine  years,  if  he  fo 
long  lived,  remainder  to  iruftees  during  tlie  life  of  the  huf- 
band  to  preferve  contingent  remainders,  remainder  to  the  wife 
for  her  jointure,  remainder  to  the  heirs  of  the  body  of  the 
huft>and  by  the  wife,  remainder  to  the  right  heirs  of  the  huf- 
bahd ;  which  fcttlement  was  made  by  the  hufband,  and  he 
having  two  fons,  joined  with  his  wife,  his  eldeft  fon,  and  the 
truftees,  in  a  fine,  upon  which  it  being  obje£lcd  that  this  was 

a  breach 


^)  See  Tol.  I. 
3S7.  where  this 
ofe  is  repotted 
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a  breach  of  truft  in  the  truftces,  the  court  is  faid  to  ha¥e  hcl J 
it  was  not ;  for  that  rhe  lint  fon  was  in  equity  as  tenant  in  tail, 
and  he  having  joined  with  the  truilees,  made  it  no  breach  of 
truft  :  the  {a)  report  of  this  cafe  is  hot  fatisfa£tory  ;  it  cannot 
be  faid  that  the  eideit  fon,  where  the  remainder  is  limited  to 
the  heirs  of  the  body  of  the  hufband  by  the  wife,  can,  during 
the  life  of  the  hufband,  have  any  eftate  vetted  in  him  in  equi- 
ty, more  than  he  has  at  law,  [for  nftno  ejl  hares  vtxfentis  f  \J 
^Tol.  1.53c,    and  as  to  that  of(^)  Jt^innington  verfus  Foley,  where  landj 
were  fettled  on  marriago  to  the  hufband  for  ninety-nine  years, 
if  he  fliould  fo  long  live,  remainder  to  trutteesto  preferve  con- 
tingent remainders,  remainder  to  the  firft,  (sfc.    fons  of  the 
marriage  in  tail  male  fucccirivcly,  remainder  to  the  firft,  Uc. 
fons  by  any  other  marriage  in  tail  male  ;   the  hufband  had  z 
fon,  the  wife  died,  and  the  fon  being  about  an  advantageous 
match,  the  furviving  truftec  apprehending   himfelf  to  be  a 
truftee  for  ail  the  fons,  would  not  join  in  a  recovery  without  t 
decree,  which   was  accordingly  had,  directing  him   to  join 
C  684  ]       therein  ;  one  rcafon  of  that  decree  was,  for  tliat  this,  by  m*» 
king  the  fon  tenant  for  life  inftead  of  tenant  in  tail,  woold  be 
a  means  of  preferving  the  eftate  the  longer  in  the  family ;  but 
Lord  Macclesfield  (then  Chancellor)  moreover  obferved,  that 
the  wife  of  Mr.  Winnitighn  the  father  being  dead,  there  could 
be  no  more  contingent  remainders  within  the  con fi deration  of 
the  marringe  fctrlcmcnt,  and  therefore  it  was  teafonable  to  de- 
cree the  truftee  to  join.     But  in  tlie  prefent  cafe  there  are 
none  oftlicfe  circuniftances,  no  decree  for  thetruftees  to  join, 
could  poflibly  have  been  obtained  here  ( i  )• 

With 


f  Note ;  This  particalar  cafe  was  obferved  only  by  Lord  Raymond, 


(1)  On  this  fubjecl  vide  Bajit  v. 
Clapbam^  ante,  i  vol.  358. — In  Bam' 
ard  v.  Large^  before  Sir  Th^nias  Seweli^ 
Mailer  of  the  Rolls,  July  the  3d  1781, 
Francis  Barnard^  by  will  devifeJ  free- 
hold and  cop)  h.old  eftates  to  T,  C.  Bar- 
nard for  99  years,  if  he  Hiould  io  long 
live,  remainder  to  the  defendant  Lar^e 
during  the  life  of  T.  C.  Barnard^  in 
truil  to  preferve  conringent  remainders, 
remainder  to  the  firlt  and  other  fens  of 
T,  C.  Barnard  in  tail  male,  remainder 


to  7.  /^'^//  in  fee — 7*.  C.  Barnard  had 
ifl'ue  only  one  fon,  who  had  attained 
2 1  years  of  age,  and  the  father  and  foir 
now  iled  a  bill  againft  L^rge  the  truf- 
tee, and  //W/  the  remainder-man,  ba- 
ting that  they  were  defirous  of  futFer- 
ing  a  recovery  and  limiting  the  eliatd 
fo  as  to  preferve  the  contingent  re- 
mainders to  the  fecond  and  other  fons 
of  7*.  C.  Barnard,  and  praying  that 
Large  the  trudec  might  be  decreed  to 
join  in  making  a  tenant  te  the  praecipo 

lor 
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With  regard  to  the  cafe  of  Pye  and  GV^^,  (mentioned  M^nsellv. 
above)  where  a  third  perfon  fettled  lands  on  the  hufband  for 
ninety-nine  years  if  he  (hould  fo  long  live,  remainder  to 
truftees  and  their  heirs  during  tlie  life  of  the  hufband,  to  fup- 
poirt  contingent  remainders,  remainder  to  the  firft,  fcfr.  fon  of 
flic  hufband  by  the  marriage,  remainder  to  the  right  heirs  of 
the  hufband  ;  the  hufband,  wife,  and  truflees  joined  in  a  falc 
of  the  premiflcs ;  after  which  the  hufband  and  wife  dying 
without  ever  having  had  iflue,  a  remote  heir  brought  his  bill  to 
be  relieved  againfl  this  conveyance  as  a  breach  of  truft,  wliich 
bill  was  difmifTed,  for  that  fuch  remote  heir  was  not  intended 
to  be  provided  for  by  that  fettlement ;  to  bring  that  determi- 
nation to  this  cafe,  it  muft  be  fuppofed,  that  if  a  foU  had  af- 
terwards been  born,  the  Lord  Charicellor  would  not  have  clc- 
jdared  it  a  breach  of  trull ;  whereas  his  Lordfliip  did  there 
a£tually  declare  it  to  be  a  dangerous  experiment  for  tnulees  in 
any  cnfe  to  deftroy  remainders  which  they  were  appointed  by 
the  fettlement  to  preferve. 

The  cafe  of  Plat  verfus  Spriggy  2  Fern.  303.  where  a  man 
having  mortgaged  and  incumbered  his  eihite,  fettled  it  on 
himfclf  for  life,  remainder  to  truilees  during  his  life,  to  pre- 
ferve  contingent  remainders,  remainder  to  his  wife  for  life,  •  [  685  ] 
remainder  to  their  firll,  ^r.  fon  in  tail  5  the  hufband  having 
no  ifTuc  ai  tided  to  fell  to  one,  who  brought  his  bill  for  a  fpe- 
cific  execution  of  tlie  articles,  and  to  compel  the  truftees  to 


for  that  purpofe,  fubmitting  to  declare  took  as  volunteers,  and  were  all  equally 

the  ufes  of  the  recovery  to  the  fecond  to  be  attended    to — His  Honor  then 

and  other  fons  of  7".  C.  Barnard,  by  way  confidered  the  feveral  cafes  on  this  fub- 

of  contingent  remainders  as  limited  by  jedl,  and  faid  that  from  a  view  of  them 

the  will,  and  to  limit  ah  ellate  to  a  all  it  feemcd.  that  when  the  elded  fon 

truftee  for  the  purpofe  of  fupporting  tenant  in  tail  is  of  age  and  about  to 

and  preferving   thofe  contingent   re-  marry,  and  thereby  cGntittuct  indead  of 

mainders — His  Honor  obferved    that  liejlroyin^^  the  purpofes  of  the   feltle- 

with  refpedl  to   remainders  to  remote  ment,   and  in  fome  cafes  where  there 

relations  in  fettlements^  where  the  per-  has  been  particular  diilrefs  under  par- 

fons  to  whom  they  were  limited  were  ticular  circumdances,   which  ought  to 

not  the  immediate  objefts  of  the  parties  have  induced  the  truftee  to  join,  the 

or  where  they  Hand  in  oppoiition  to  the  court  has  interfered  ;  otherwife,   not : 

firft  tenant  in  tail  defiring  a  reafonable  that  in  the  principal  cafe,  he  wns  called 

benefit,  confiftent  with  the  intentions  upon  to  difturb  the  teftator's  difpofition 

of  the  creator  of  the  limitations,   their  merely  for  the  fake  of  diilurbing  it,  for 

pretendons  have  not  been   much  con-  which  he  faw  no  reafon,  and  difoii/Ted 

ildered — but  in  the  principal  cafe  all  the  bill  with  cods. 

Vol.  II.                                    O  o  join 
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Mans^llv.  jqJ„  jn  conveyances;  and  it  appearing  that  the  mortgagee 
threatened  to  enter,  and  foreclofe,  and  the  wife  of  the  vendor 
confenting  in  court  to  a  fale,  the  truftees  thereupon  were  de- 
creed to  join  :  now  it  is  to  be  obfcrved,  Firjl^  that  there  did 
'  not  appear  in  this  cafe  ever  to  have  been  ifTue.  SeccnJIj^ 
'That  the  mortgagee  might  have  fwallowed  up  all  by  his 
mortgage.  And,  Thirdly^  that  (as  was  done  in  the  cafe  of 
Winnington  verfus  Foley)  the  truftees  were  decreed  ta  jein ; 
whereas  no  fuch  circumftances  are  found  in  the  prefent  cafe: 
befides  where  the  hufband  and  wife  were  much  in  years,  had 
no  profpeft  of  iflue,  and  the  eftate  in  debt,  the  courts  may 
perhaps  have  formerly  gone  fo  far  as  to  decree  truftees  to  job 
in  a  fale,  which  however  was  gohig  too  far ;  but  the  principal 
cafe  appears  with  a  quite  different  afpeft,  the  married  couple 
young,  the  wife  en/ienl  when  the  truftees  joined  to  bar  the 
remainders,  and  the  conveyance  by  the  truftees  made  on  pur- 
pofe  to  bar  this  child  then  fo  near  its  birth  :  fo  that  were  Acre 
no  precedent  for  relief,  yet  the  reafon  and  juftice  of  the  cafe 
is  fo  ftrong,  that  unlefs  precedents  could  be  produced  in  the 
very  point  againft  it,  the  aft  of  the  truftees  ought  to  be  deemed 
a  breach  of  truft,  and  puniflied  as  fuch  ;  and  therefore  the  land 
in  the  hands  of  the  voluntary  grantee  muft  be  affcfted  widi, 
and  liable  to,  the  truft. 

Let  all  parties  join  in  making  fuch  an  eftateto  the  plaintiff, 
as  he  would  have  been  entitled  to  under  Mr.  Vaughatis  ^ill, 
if  thcfe  contingent  remainders  had  not  been  deftroyed,  that  is, 
an  eftate  in  tail  male,  Vc.  (i). 

(1)  Reg.  Lib.  B.  1732.  fol.  76. 
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Edward  Stanley, 


PlaintifF;  Cafe  210. 


Sir  John  Leigh  Adminiftrator  of  1 

Francis  Leigh  by  Bill  of  Re-  >  Defendants, 
vivor,  &  Chriftopher  Hnfley,  J 

TH  E  cafe  is  this :  Dorothy  Lennard  pofleflcd  of  lands  in 
iurrey  for  the  refidue  of  a  term  of  500  years,  on  the  29th 
oijuly  1729  made  her  will,  and  devifcd  thefe  lands  to  the  de- 
fendant Hujfey  for  the  remainder  of  the  term,  in  truft  to  raife 
money  by  fale  or  mortgage  to  difcharge  her  debts  and  lega- 
cies, and  after  payment  thereof,  to  permit  her  nephew  Francis 
Leigh  and  his  afligns  to  receive  all  tlie  rents  and  profits  of  the 
premifles  ( deducing  an  annuity  of  100  /.  per  annum  given  to 
her  mother)  for  fo  long  of  the  faid  term  as  he  (hould  happen 
to  live,  and  after  his  dcceafc  to  the  ufe  of  the  firft  fon  of 
Francis  Leigh^  and  the  heirs  male  of  the  body  of  fuch  firft  fon, 
an4  in  default  thereof,  to  the  fecond  and  other  fons  of  Francis 
Leigh  feverally,  and  refpe£livcly  in  order  and  courfe  as  they 
(hould  be  in  feniority  of  age,  and  priority  of  birth,  and  the  fe- 
veral  heirs  male  of  the  refpeftive  bodies  of  fuch  fon  and  fons ; 
and  in  default  of  fuch  ilTue,  to  the  ufe  of  the  daughter  and 
daughters  of  Francis  Leigh,  and  if  more  than  one,  to  be  divi- 
ded amongft  them  (hare  and  iliare  alike  at  their  ages  of 
twenty-one  or  marriage  5  and  in  default  of  daughters,  or  in 
cafe  of  their  death  before  tlicir  age  of  twenty-one  or  marriage, 
then  to  the  ufe  and  behoof  of  the  plaintiff  for  the  then  refidue 
of  tlie  term.  .  The  teftatrix  gave  her  mother  an  annuity  of 
100/.  per  annum  for  her  life,  and  to  the  plaintiff  200 /•  be- 
fides  feveral  other  legacies,  making  Francis  Leigh  executor. 

The  loth  November  1729,  the  teftatrix  died,  and  the  de- 
fendant Hufey  declining  to  aft,  Francis  Leigh  entered  on  the 
leafehold  premiffes,  and  poffeffed  other  parts  of  the  perfonal 
cftate.  The  teftatrix  being  indebted  to  the  plaintiff  in  500/. 
on  bond,  he  brought  his  bill  for  an  account  of  the  perfonal 
cftate,  and  for  a  fatisfaftion  of  his  debt  and  legacy  ;  and  after 
fatisfaftion  of  all  the  debts  and  legacies,  that  fuch  furplus  of 
the  leafehold  eftate  as  (hould  not  be  fold  for  that  purpofe, 

O  o  2  might 


Sir  JottPH 
Jbkyll,  Maf- 
ter  of  the  Rolb. 


%  £q.  Ca.  Ab. 
193  pi.  ao. 
One  poflfiiircd  of 
a  term  devifet 
it  to  A  for  lifcy 
remainder  to  hit 
firft,  &c.  fon  in 
uil  fuccefliveJy, 
remainder  to 
hit  daughter^ 
and  if  A.  (hall 
have  neither  foa 
nor  daughter, 
then  to  y  S. 
A.  diet  Caring 
never  had  a  foa 
or  daughter;  the 
devife  over  to 
J.  S.  ii  gooU. 
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might  be  fettled  according  to  the  will,  inGftlng  that  the  Umi 
tation  to  him  of  the  leafchold  eflate  was  a  good  limitation. 

Francis  Leigh  by  his  anfwer  infifted  that  the  limitation  of 
the  leafchold  eftate  to  the  pbintiff  was  void,  and  that  if  the 
faid  Francis  Leigh  fliould  die  without  ifliie,  it  would  gotolus 
executors. 

Upon  the  firft  hearing  of  this  caufe,  \ft  December  1731, 
the  uiual  diredlions  were  given  for  taking  an  account  of  the 
tedratrix's  eftate,  and  of  her  debts  and  legacies,  for  fak  of  fo 
much  of  the  leafchold  eftate  as  fliould  be  ncceflary  for  the 
payment  of  £iich  debts  and  legacies ;  and  the  conGderation 
how  tlie  furplus  of  the  leafchold  eftate  fliould  go  after  the 
death  of  Francis  Leigh  without  iffue,  was  referved  till  after 
that  contingency  happened. 

The  contnigency  has  fince  happened  by  the  death  of  Fran' 
cis  Leigh  withoiU  having  had  any  iflue,  and  the  caufe  has 
been  revived  againft  tlxe  now  defendant  Sir  John  Leigh  his  ad- 
miniftrator  ;  and  being  brought  again  to  hearing  for  diredioos 
as  to  the  point  referved  by  the  former  decree,  the  queftionis, 
whctlicr  the  limitation  of  the  truft  of  the  leafchold  eftate  to 
r  688  ]  the  plaintiff  by  the  will  oi  Dorothy  Lennard  be  a  good,  or  TOid 
limitation  ? 

I  am  of  opinion  it  is  a  good  limitation,  and  that  tlie  truftec 
the  defendant  Hujfey  ought  to  aflign  the  refiduc  of  tlie  term  to 
the  plaintift'. 

To  make  this  limitation  void  it  muft  be  aflerted,  that  it 
tends  to  a  perpetuity  :  now  in  order  to  examine  tliis  aflertion, 
Definition  of  let  US  fcc  what  is  a  perpetuity.  A  perpetuity,  as  it  is  a  legal 
word  or  term  of  art,  is  the  limiting  an  eftate  either  of  inherit- 
ance or  for  years,  in  fuch  manner  as  would  render  it  unalien- 
able longer  than  for  a  life  or  lives  in  being  at  the  fame  time, 
and  fome  fliort  or  reafonable  time  after.  I  have  joined  eftates 
of  inheritance  and  for  years  together,  becaufe  the  law  does 
equally  abhor  what  is  called  a  perpetuity  in  the  one  as  in 
the  other ;  the  reafon  of  which  abhorrence  is,  the  mifchicf 
that  would  arife  to  the  publick  from  eftates  remaining  for 
ever,  or  for  a  long  time  unalienable  or  untransferrablc  from  one 
hand  to  another,  being  a  damp  to  induftry,  and  prejudice  lo 
trade,  to  which  may  be  added  the  inconvenience  and  diftreft 

that 
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that  would  be  brought  on  families  whofe  eftates  are  fo  fetter-     Stanlky  v. 
cd :  now  this  inconvenience  and  mifchicf  are  the  fame,  let 
the  right  or  intereft  in  the  eftate  to  be  limited  be  what  it  will.     . 
Had  this  been  conftantly  attended  to,  there  would  not  have 
been  fuch  a  diflinftion  in  the  doftriiie  of  perpetuities  between 
the  limitation  of  a  fee-fimple  eftate,  and  that  of  a  term  for 
years,  as  hath  fometimes  been  made.     If  any  diftin£lion  was 
to  be  allowed,  I  (hould  have  thought  the  law  would  rather 
or  with  more  ftriftnefs,  have  guarded  againft  perpetuities  in 
fee-fimple  eftates,  than  in  terms,  fince  there  might  be  an  inde- 
finite perpetuity  in  an  inheritance ;  but  there  can  be  no  fuch      [  6^9  ] 
tlung  in  a  term,  the  expiration  thereof  putting  an  end  to  all 
Kmitations  whatfocver  carved  out  of  it. 

But  the  blending  the  old  notion  of  the  infirmity  or  mcan- 
nefs  of  an  eftate  for  years  (by  the  common  law  always  in  the 
power  of  the  freeholder)  with  the  notion  of  a  perpetuity, 
things  diftin£l  in  their  nature,  (1  conceive)  begot  confufed 
ideas,  and  it  was  thought  a  man  might  not  have  fo  much 
power  over  a  term  for  years,  as  over  a  fee-fimple  eftate. 
This  diftinftion  is  exploded  in  very  ftrong  terms  by  the 
Lord  Nottingham^  in  Duke  of  Norfolk's  cafe  (a),  where  h«  («)  See  the  end 
calls  it,  "  a  diftinclion  ///  ivords^  and  fays,  there  is  no  real  ^^  ^^*"'  ^'** 
**  difference  but  what  mankind  will  laugh  at ;  fliall  not  a 
"  a  man,  faith  he,  have  as  much  power  over  his  leafe  as 
**  over  his  inheritance  ?  This  were  an  abfurdity  altogether 
•*  infuperable."  Now  it  cannot  be  pretended  but  that  the 
fame  limitations  as  are  in  the  prcfcnt  cafe,  which  is  of  a  term, 
would  have  been  good  if  they  had  been  of  an  inheritance,  and 
yet  that  would  have  gone  a  little  farther  towards  a  perpetuity  j 
for  the  fons,  though  not  ///  ejft-y  muft  all  have  taken  one 
after  anotherj  and  none  of  tliem  could  have  barred  the  remain- 
ders but  by  a  recovery,  which  requires  time,  and  cannot  be 
done  in  an  inftant  \  whereas  in  this  cafe,  the  firft  fon  would, 
upon  his  birth,  have  had  the  whole  refidue  of  the  term  fubjcft 
to  the  precedent  intereft  vcfted  in  him,  and  it  could  never  have 
gone  over  to  any  in  remainder,  if  he  had  died  before  his  age 
of  twenty-one,  but  his  executors  or  adminiftrators  would  have 
had  it,  who  would  have  aliened  or  afiigncd  it  inftantly.  If 
he  had  lived  till  twenty-one,  fo  might  he  have  done.  This 
is  tlierefore  farther  from  a  perpetuity  than  if  th«  like  limita- 
tions had  been  of  a  fee-fimple  eftate, 

O  o  3  Again, 
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Stanixt  v.  Again,  Let  us  fee  what  is  the  common  courfe  of  fettling 
The  common  terms  for  years,  to  which  great  regard  is  to  be  had,  and  of 
coarfe  of  fettle-     which  having  informed  myfelf,  I  find  it  ufual  in  marris^  fet- 

ing  ter mi  for  ,  T     •      i  i  «  .-         ,  .     , 

jctn.  tJements  to*  hmit  them  tlius  :  to  truitccs  for  the  whole  term, 

in  triifl  to  permit  the  liufband  and  wife  and  the  furvivor,  to 
receive  the  rents  and  profit;;^  during  fo  long  of  the  term  as 
they  (hall  live,  and  after  the  death  of  the  furvivor  to  permit 
the  firft  fon  of  the  marriage  to  receive  the  rents  and  profits  till 
he  attains  twenty-one,  and  if  he  attains  that  age,  then  the 
truflecs  to  aflign  the  refidue  of  the  term  to  him  ;  but  if  fudi 
firft  fon  dies  under  twenty-one,  then  in  truft  for  the  fecond  and 
other  fons  in  like  manner,  and  if  no  fons,  then  in  truft  for  the 
daughters,  or  any  other  perfon  as  fliall  be  agreed  between  the 
parties.  This  too  is  apparently  going  farther  towards  a  pcr«. 
petuity  than  the  prefent  devife. 

But  it  is  objefled,  that  the  devifor,  by  the  limitations  over 
in  default  of  heirs  male  of  the  firft  fon,  intended  a  perpetuity, 
and  fuch  intention  of  his  (hall  make  the  farther  limitations 
void.  Now  fuppofing  the  devifor  did  intend  a  perpetuity,  it 
would  be  very  itrange,  if  for  thaf  reafon  only,  the  law  (hould 
mike  thofe  limitations  void ;  for  if  they  do  not  really  tend  tea 
perpetuity,  the  bounds  which  the  law  has  fet  to  extraordinary 
(Icvifes  or  limitations  of  tesms  for  years,  are  not  tranfgrciTal, 
nor  arc  its  rules  violated  •,  fo  that  the  intention  is  vain  and 
fruitlcfs,  and  confequently  can  or  ought  to  have  no  operation 
at  all.  But  I  think  it  cannot  be  affirmed,  that  the  devifor  in 
tlic  prefent  cafe  had  any  fuch  intention  :  if  he  knew  the  law, 
lie  could  not  intend  it :  he  takes  notice  that  his  only  intcreft 
was  a  term,  and  the  limitation  of  the  truft  of  that  term  to  the 
f  691  ]  {\\?i{o\\o{F,Lelghy  and  the  heirs  male  of  fuch  firft  fon  in 
contingency  (if  the  contingency  happened,  and  tlicre  was  a 
fon)  >voulJ  abfolutely  have  given  his  fon  the  whole  refidue  of 
the  term,  fubjeft  to  the  precedent  limitations  ;  for  tlie  words 
to  thfrji  fon  and  the  heirs  male  cf  his  hody^  do  not  operate  as  a 
limitation  of  the  time  or  duration  of  the  eftate,  but  as  an  ab- 
folute  difpofition  of  the  term,  agreeable  to  what  the  Lord  AC/- 
t':iigham{.vj%  in  the  Duke  oiNotfolk^s  cafe,  p.  34.  and  though  in 
wills  the  law  prefumes  a  man  to  be  itwps  ccnci/ii,  and  will 
cffeduate  his  intention,  in  Hmiting  an  eftate  where  he  has 
(fxnrcflcd  himfclf  improperly  j  yet  will  he  not  be  prefumcd  to 

be 
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be  Ignorant  of  the  legal  operation  of  words  made  ufc  of  in  one     SrAKtt y  v, 
of  the  limitations,  in  order  to  defeat  the  other ;  this  would  be 
raifing  a  prefumption  to  a  quite  contrary  purpofe  from  what 
the  law  intends. 

Another  objeGion  to  the  plaintifPs  title  is,  that  the  limita- 
tion to  him  is  poftponed  to  the  fons  of  F.L.  and  to  the  daugh- 
ters arriving  to  twenty-one  or  marriage ;  and  (fay  they)  there 
might  have  been  a  pofthumous  fon,  and  if  no  fon,  a  poilhu- 
mous  daughter,  or  one  who  might  not  live  to,  twenty-one  or 
marriage,  and  fo  the  contingency,  on  which  the  limitation 
to  the  plaintiff  was  to  take  effect,  might  not  happen  within 
the  compafs  of  a  lifct 

As  to  the  cafe  of  a  pofthumous  child,  thaf  is  a  contingency 
wliich  muft  happen  within  a  (hort  time  after  the  death  of  the 
father  ;  and  this  objeftion  was  taken  notice  of  and  difallowed 
by  the  I^ord  Coivper  in  Higgins  and  Dowler^  which  I  (hall  have 
occafion  to  mention  more  largely  by  and  by;  bcfides,  a  longer 
time,  a  year  beyond  a  life,  was  allowed  in  the  cafe  of  Lloyd 
and  CareWi  adjudged  in  the  Houfe  of  Lord?,  Shonver's  Cafes 
in  Parliament  I '^'].  As  to  a  daughter's  arriving  at  twenty- 
one  or  marriage,  that  is  a  contingency  which  muft  happen  L  9  J 
within  a  reafonable  time  after  the  death  of  the  father,  and 
indeed  prevent  the  power  of  alienation  no  longer  than  the 
law  would  do  if  there  were  no  fuch  contingency  cxpreflbd,  as 
It  {a)  has  been  held  in  this  court.  This  objcftion  therefore,  ^^n  g^^  ^j^^  ^^^^ 
that  the  contingency  on  which  the  plaintiff's  title  is  to  depend,  "^  Madox  veifm 
might  not  happen  ftri£lly  witliin  the  compafs  of  a  life,  is  of 
no  weight. 

Let  us  now  fee  what  authorities  there  are  on  one  fide  or 
the  other  to  guide  us  in  the  prefcnt  cafe  :  all  thofe  then  ad- 
judged which  any  ways  concern  the  prcfent  qucftion,  were 
taken  notice  of  and  thoroughly  canvaflcd  in  tlic  Duk^  of  AV- 
f oik's  cafe  ;  I  Ihall  mention  but  few  of  them,  and  refer  to  the 
book  for  the  reft. 

I  obferve,  that  tho'  the  cafe  of  Child  and  Baily^  which  may 
be  urged  as  an  authority  for  the  defendant,  is  not  only  denied 
to  be  law  by  th^  l^onXNottifigham  in  the  Duke  of  NsrfolFs  cafe, 
but  alfo  by  the  Court  of  King's  Bench,   Mich.  5  jr.  isf  AL 

O  o  4  Lamb 
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Stanlct  tr.     Xjw^and  Archer^  Salk.  225  }  yet  there  arc  two  others  wWck 
the  Lord  Nottingham  admitSi  and  goes  fo  far  as  to  call  plun 

meat  p.  19.  and  dear,  and  they  are  thefe  :  if  a  term  be  limited  to  a  mm 
for  life,  and  after  to  his  fiift  and  other  fons  in  tail  fuccei&vely, 
and  for  default  of  fuch  ifFue,  the  remainder  over,  fuch  remain- 
der is  void,  tho'  there  Jnever  were  a  fon  born,  for  that  kxAs 
like  a  perpetuity.  Sir  William  BachhurJP^  cafe :   yet  one  ftcp 

{i)  I  Mod.  115.  farther,  (fays  he)  and  that  is  (a)  Burgifi^s  cafe,\yhere  a  term 
being  limited  to  one  for  life,  with  contingent  remainders  to 
his  fons  in  tail,  with  remainder  over  to  his  daughters  ;  though 
he  had  no  fon,  yet  becaufe  it  was  foreign  and  diftant  to  cx- 
peft  a  remainder  after  the  death  of  a  fon  to  be  born  without 
iflue,  that  having  a  profpeft  of  a  perpetuity,  was  alfo  adjudged 
to  be  void. 

[  693  ]  I  "^^^  obfcrvc  as  to  the  firft  of  tliefe  cafes,  which  is  that  of 

(*)orBack-        (b)  Backkurjl  \txi\xs  Bellitighafn^  reported  in  Poll.  33.  thdre- 

®"  **  mainder  of  the  term  held  to  be  void  was  after  limitations  to 

a  great  many  perfons,  and  to  their  firft  and  other  fons  rc- 
fpedtively,  and  the  heirs  male  of  their  refpedlivc  bodies  ;  nor 
does  it  appear  by  Pollexfcn'%  report,  but  that  feme  of  thofc 
contingent  limitations  to  the  firft  and  other  fons  had  vefted, 
or  if  they  had  not,  Itill  that  particular  is  not  taken  notice  of  ; 
tlic  fccond  indeed,  [viz.)  tliat  oi  Burgifs  2nd  Bi/rgi/j^  reported 
in  I  Al-^fl.  115.  I  C/^an,  Ca»  229.  and  Poll,  40.  is  a  full 
authority  for  the  defendant  in  this  cafe  ;  but  then  it  is  to  be 
confidcrcd,  that  this  was  a  decree  of  Lord  Notlifigknms 
own,  and  at  the  time  when  the  principle  laid  down  by  him 
after  war  J  ii  in  the  Duke  of  NorfcWs  cafe,  of  a  man's  having 
as  mucli  power  over  a  term  as  over  an  inheritance,  had  not 
obtained,  nor  is  it  very  probable  tliat  it  did  occur  to  him ; 
befidcs,  it  is  eafy  to  imagine  he  would  make  large  concefEons, 
in  order  to  lellen  the  number  of  the  rcfolutions  which  he  was 
to  encounter  in  the  Duke  of  N^-f oik's  cafe  :  tlicfc  conceffions 
too  were  made  in  the  firll  argument ;  and  any  one  that  reads 
his  fecond  argument,  will  find  that  he  grows  ftronger  m  his 
t opinion  upon  tliat  point,  of  a  man's  having  as  much  power 
over  a  term  as  over  an  inheritance.  After  all,  thefe  concef- 
fions or  rcfolutions  muft  be  tried  by  the  reafon  given  for  them, 
which  is  fingly  in  the  firll  cafe,  that  fuch  limitations  look 
like,  ^^\<\  \\\  the  frcond,  that  tliey  have  the  profpefk  of,  a  per- 
petuity j 
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pctuity  •,  now  it  is  very  ftrangc,  tliat  the  limitation  a  man  ^^^^^*J  •'' 
makes  of  his  eftatc  ihould  be  void,  becaufe  it  looks  like  a  per- 
petuity, when  furely  the  law  muft  be  formed  on  realitiesy  and 
not  upon  the  looks  or  appearances  of  things;  it  is  equally  ftrange, 
that  fuch  a  limitation  (hould  have  a  profpe^  of  a  perpetuity, 
which  it  IS  impoflible  fhould  ever  terminate  in  a  perpetuity ; 
this  I  think  is  fufficient  to  invalidate  the  authority  of  thofc  I  ^94  J 
rcfolutions,  efpecially  when  they  run  counter  to  the  whole 
tenor  of  the  Lord  Nottingham's  reafoning  in  the  Duke  of 
Noffolk's  cafe,  and  (everal  other  refolutions  there  cited,  par- 
ticularly Wood  and  Saunders  cafe  much  relied  on  by  him, 
which  I  {hall  mention  by  and  by,  and  alfo  to  a  refolution  iit 
point  in  the  cafe  of  Higgins  and  Doivler,  reported  in  Salk.  i  ^6. 
a  Fern.  600.  but  of  which  I  have  a  farther  manufcript  report. 
Now  it  is  obfervable  with  regard  to  this  laft  cafe,  that  though 
the  two  printed  books  differ  in  wording  the  limitations,  yet 
they  agree  in  the  point  refolved  by  the  Lord  Convper^  and  the 
only  one  argued  before  him,  which  was,  that  the  limitations 
of  the  truft  of  a  term  by  a  marriage  fettlement  to  the  father 
for  life,  remainder  to  the  firft  and  other  fons  and  the  heirs  of 
their  bodies  rcfpeftively,  remainder  to  the  daughters,  were 
good,  and  there  happening  to  be  no  fon,  the  limitation  to  the 
daughters  would  take  efiecl. 

This  was  upon  a  demurrer  to  a  bill  brought  in  dif-affirm- 
ance  of  the  daughter's  title,  who  was  the  only  iflue  of  the 
marriage  ;  none  of  the  reports  fay  what  became  of  it,  but 
all  agree  the  point  was  fo  refolved ;  and  by  fome  notes  taken 
by  Mr.  Goldjhorough  the  Regiller  then  in  court,  of  which 
I  have  a  copy,  it  appears  to  have  been  really  fo ;  tliefe  fay, 
that  Lord  Coivpery  on  arguing  the  demurrer,  declared  the  rea- 
fon  why  a  remainder  after  an  e  (late- tail  of  a  term  is  account- 
ed void,  to  be,  becaufe  an  eftate  is  veiled  ;  but  at  the  fame 
time  declared,  that  if  the  contingency  did  not  happen,  fo  as 
the  eftate  did  never  vcft,  the  remainder  was  good ;  yet  he 
over-ruled  the  demurrer,  and  directed,  that  when  the  caufe 
came  on  upon  the  merits,  precedents  (hould  be  produced. 
By  this  it  appears,  that  the  opinion  of  the  court  was  accord- 
ing to  the  reports,  and  that  over-ruling,  the  demurrer  was  [  (Jpr  1 
only  in  order  to  a  more  folemn  determination  of  the  caufe, 
and  not  from  any  doubt  in.  the  court,  for  the  manufcript 

report 
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^YrlaV^  report  which  I  have  fays,  La^J  CbancellGr  took  it  with  {a) 
U)  Vi4c  foL  I.  ^^^^  cUarnefs^  that  where  the  limitation  ever  vcfted  in  the 
9^  fon,  the  remainder  to  the  daughter  is  void,  but  if  there  ne- 

ver was  a  fon,  fuch  limitation  is  good*  As  to  what  is  faid 
at  the  end  of  the  c<>fe  in  ^all.  that  upon  reading  the  fetdc- 
ment  it  appeared  to  be,  **  that  in  default  of  iffue  male  of  the 
•*  body  of  the  hufband  (that  is  the  father)  then  to  the  daogh- 
•*  ters,"  for  which  reafon  the  limitation  to  the  daughters  was 
held  to  be  void  \  that  could  be  no  ingredient  in  the  judgment 
of  the  court ;  for  on  arguing  a  demurrer,  the  court  cannot  go 
out  of  the  pleadings  ;  this  muit  therefore  be  a  miilake,  and  I 
fuppofe  the  biil  was  read,  and  not  the  deed. 

The  bill  to  which  the  demurrer  was  put  in  was  an  amended 
bill,  and  was  thus,  as  I  have  it  from  the  record  : 

The  plaintiffs  were  executors  of  Alice  Higgins^  and  ad- 
miniftrators  of  Henry  Higgins  her  fon,  and  brought  their  bill 
againfl  the  truftees  of  .the  term,  and  the  admioiftrator  of  Alarj 
the  wife,  and  Elizabeth  the  daughter  of  Henry  Higgins ^  upon 
tills  cafe  :  Alice  HigginSy  as  adminiflratrix  of  her  hufband 
Henry  Higgins  fenior,  being  pofll'd'ed  of  a  term  of  999  years, 
in  conCdcration  of  an  intended  marriage  between  her  fon 
Henr)'  and  Mary  Dowler^  demifed  the  premlflcs  to  the  defend- 
ants Loive  and  Dowler  for  860  years,  in  truft  for  herfctf  for 
life,  remainder  to  Henry  for  life,  remainder  to  Alary  the  in- 
tended wife  of  Henry  for  life,  remainder  to  the  eldcll  fon  of 
the  faid  Henry  Higginr  on  the  body  of  the  faid  Mary  to  be 
begotten,  his  executors  and  adminiftrators,  who  fliould  rc- 
r  (5p6  ]  <^^*vc  and  take  the  rents  ifiues  and  profits  of  tlie  premifTes  to 
his  and  their  own  ufe  during  the  then-refidue  of  the  faid 
term  ;  and  for  defiult  of  iffue  of  the  firfl  fon,  then  that  aR 
and  every  the  fons  of  Henry  begotten  on  the  body  of  Alarj^ 
their  executors  and  adminiftrators,  and  every  of  them,  as 
they  fhould  be  in  feniority  of  age,  fhould  receive  and  take 
the  rents  ifl'ues  and  profits  of  the  premifTes  to  their  own 
ufe  during  the  term  ;  and  for  default  of  iffue  male  of  Hcnrj 
to  be  begotten  on  the  body  of  Alary ^  then  that  the  daughters 
of  Henry  begotten  on  tlie  body  of  Alary  fliould  receive  and 
take  tlic  rents  iflucs  and  profits  of  tlie  premiffes  for  the  rcfi- 
duc  of  the  term,  equally  to  be  divided  between  them  -,  and  in 
fiU:  Henry  fliould  have  no  iffue  on  tlic  body  of  Alorxy  then 

tlic 


DeTcnxL  S.  Michaclis,  I732,  696 


Stanley  v. 
Leigm. 


the  rents  iffucs  and  profits  of  the  premiffes  fliould  be  enjoyed 
by  the  executors  adminiftrators  and  afligns  of  Henry.  The 
marriage  took  efteft,  and  there  was  iffue  of  fuch  marriage 
only  a  daughter  Elizabeth^  who  furvived  her  father,  and  died 
inteftate  in  the  life-time  oi  Alary  htr  mother ;  Alice  afterwards 
died,  and  made  the  plaintiffs  executors  of  her  will,  and  the 
plaintiffs  had  then  got  adminiftration  to  Henry  \  after  the 
death  of  Aiice^  Alary  tlie  mother  enjoyed  tlie  premilTes  many 
years,  and  dying  inteftate,  her  brother  the  defendant  Dowlar 
was  her  adminiilrator. 

The  plaintiffs  by  their  bill  infifted,  that  the  limitation  to  the 
daughters,  which  was  to  arife  in  default  of  ifTue  male  of  the 
marriage,  and  much  more  the  other  fubfequent  one  to  arife 
in  default  of  daughters,  were  void  both  in  law  and  equity, 
and  that  they  neither  did  nor  could  fubfift,  but  that  upon  the 
death  of  Henry  HIggins  and  Mary  his  wife,  without  any  fon 
or  fons,  die  Icafchold  eftate  did  refult  tack  to  the  executors 
of  A/ice  Hi^ins,  from  whom  the  term  came  ;  therefore  the 
bill  prayed,  that  the  defendants  might  affign  tlie  premifTcs  to  £  697  1 
the  plaintiffs,  deliver  up  the  writings,  and  account  for  the 
profits.  On  this  title  folely  it  was  that  tlie  plaintiffs  relied, 
and  it  is  obfenrable,  that  the  bill  dis-affirms  any  title  in  the 
plaintiffs  as  reprefentatives  of  Henry,  by  infifting  that  all  the 
limitations  which  were  to  arife  in  default  of  iffue  of  the  fir  ft 
fon  were  void,  and  confequently  that  the  implied  limitation  to 
Henry  and  his  iffue  on  the  body  of  Alary  was  void,  as  well  as 
tliofe  to  the  other  fons  and  daughters  :  this  was  the  cafe  on 
which  the  demurrer  was  argued,  and  over-ruled  in  the  man- 
ner I  have  now  mentioned.  The  defendants  afterwards  put 
in  an  anfwer,  by  which  it  appears,  that  the  defendant  Dowfer 
was  adminiftrator  to  Elizabeth  the  daughter,  and  that  the  ad- 
miniftration toiH!?«ry, which  had  been  granted  to  the  plaintiffs, 
was  repealed,  and  granted  to  the  defendant  Dowler.  With 
only  this  variation,  the  caufe  came  on  to  be  heard  the  30th  of 
May  1 708,  and,  as  appears  by  the  Regifter's  book,  the  court 
then  declared,  that  as  the  plaintiffs  claimed  the  refidue  of  the 
term  only  by  way  of  a  refulting  truft,  the  limitation  to  Henry^ 
his  executors  adminiftrators  and  afligns,  was  a  fufficient  dif- 
pofition  to  pr^i'ent  a  refulting  truft  for  the  benefit  oiAlUe^  and 
therefore  difmiffed  the  bill. 

Upon 


697  ^^  Term.  S.  MicliaeKs,  ij^z. 

SxAFiit  •.         Upon  this  (late  of  the  cafe  thcfc  obfervations  arifc, 

1^,  ^rhat  upon  the  frame  of  the  bill  the  point  reported, 
Itnz,}  whether  the  limitation  to  the  daughter  was  a  good 
limitation,  camq  properly  in  queftion.  2diyi  That  the  plain- 
tiffs didntot  rely  on  their  title  as  reptefentatives  of  Henrys  for 
they  had  dia-afSrmed  it  by  their  bill>  and  had  reafon  to  do  fo, 
for  though  they  got  adminiftration  to  Henrys  they  could  not 
hold  it,  but  it  was  repealed,  and  granted  to  the  defendant 
Dopier.  3^/^,  That  the  point  determined  at  the  hearing  was 
confident  with  the  opinion  of  the  court  on  arguing  the  de- 
[  698  J  murrer,  for  it  adjudged  the  limitation  to  the  executors  ad- 
mini  llrators  and  afTigns  of  Henrys  a  fufticienc  difpoGdon  to 
prevent  arefulting  truft,  which  could  liot  be,  if  the  limitation 
to  the  daughters,  and  all  tliofe  to  arife  on  default  of  liTue  of 
the  firft  fon,  as  the  plaintiff  infifted,  were  void. 

This  is  therefore  a  full  autliority  for  the  plaintiff  in  the  pre- 
fcnt  cafe,  and  fo  I  think  is  the  cafe  of  Wood  and  Saundrriy  Pofl. 
35.  and  cited  (but  Ihortly)  by  Lord  Nottingham  in  the  Duke  of 
JNorJh/Fs  cafe,  fo.  37.  where  the  truft  of  a  long  term  is  limit- 
ed thus :  to  the  father  for  fixty  years,  if  he  live  fo  long,  then 
to  the  mother  for  fixty  years,  if  flie  live  fo  long,  then  to 
truftees  to  affign  to  John  the  fon,  in  cafe  he  furvived  his  father 
and  mother,  for  the  refidue  of  the  term,  but  if  he  died  before 
afTignment,  and  left  a  fon,  then  to  affign  the  whole  term  to  his 
eldell  Ton,  and  if  no  fon,  then  to  his  daughter  if  any  ;  and  if 
Johfi  died  without  iffue  before  affignment,  or  having  iffue,  his 
iffuc  died  before  affignment,  then  in  truft  for-feV^'iir^the  fon 
and  the  heirs  of  his  body.  Jo^^n  died  without  iffue  in  the  life- 
time of  his  father,  and  then  the  father  and  mother  died,  EJ- 
ivard  the  fon  furviving  •,  the  queftion  was,  whether  the  limita- 
tion to  Edivard  was  good  ;  and  Edward  dying,  whether  his 
adminiftrator  was  intitlcd  or  not  ?  The  Lord  Keeper  Bridg- 
viafiy  afliftcd  by  Mr.  Juftice  Tivifden^  Mr.  Juftice  Rainsford 
and  Mr.  Juftice  Wtldy  agreed  in  opinion,  and  declared,  tliat 
the  cftate  limited  to  John  being  but  in  nature  of  a  contingcn- 
cy,  nothing  ever  vefted  in  him,  and  that  IVood  and  his  wife,  as 
admin iftratrix  of  Edward  the  fon,  were  well  intitled  to  the 
truft  of  the  term,  and  decreed  accordingly.  Here  were  limi- 
tations very  ncnr  to  the  prefent  cafe,  and  tlie  directions  to 
truftees  to  affign  the  whole  terra  to  the  cldeft  fon  make  no 

difference ; 
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difference  ;  for  fa  the  truftees  in  the  prefent  cafe  muft  have 
done  as  I  have  fliewn  before,  if  there  had  been  an  eldcll  or  any 
fon  born.  But  farther,  in  the  cafe  cited  tliere  was  a  doubjc 
contingency  precedent  to  the  vefting  the  whole  truft  of  the 
term,  (viz.)  not  only  Jo/j/j^s  dying  without  iiTue  before  affign- 
ment,  but  if  he  had  iflue,  tlie  dying  of  fuch  iflue  before  alEgn- 
ment;  if  he  had  iflue  a  fon,  that  fon  would  not  have  taken  at 
his  birth,  as  the  fon  of  Francis  Leigh  would  have  done  in  the 
prefent  cafe  *,  but  if  he  had  died  before  he  had  or  could  have 
taken  any  ailignment  of  the  term,  and  the  father  had  died 
without  any  other  iflue,  the  truft  of  the  term  would  have  gone 
to  Edward :  befides,  there  is  a  dpng  without  iffue  of  JoAm 
precedent  to  Edward^s  taking,  which  perhaps  might  take  in 
grandchildren  as  well  as  a  fon  or  daughter.  This  cafe  was 
therefore  ftronger  againft  Edward's  taking,  than  the  prefent 
againft  the  plaintiffs ;  but  thefe  contingencies  being  of  ne- 
ceffity  to  happen  within  the  compafs  of  two  lives,  and  no  con- 
tingent; eftate  ever  vefting,  this  folcmn  •  refolution  held  the 
limitation  to  Edward  to  be  a  good  limitation. 

Upon  the  whole  matter,  if  I  fliould  difmifs  the  plaintifl^s  bill 
as  to  the  point  in  queftion,  it  muft  be  folely  upon  die  autlio- 
rity  of  the  two  cafes,  Backhoufe  verfus  BelUnghamj  and  Burgifi 
verfus  Burgifsy  fupported  by  no  folid  reafons,  contradicted  by 
other  authorities,  and  contravened  by  the  common  courfe  o£ 
fetdements  of  terms  for  years,  which  I  ought  not  to  over- 
throw, or  any  way  weaken. 

I  muft  therefore  remain  of  the  fame  opinion  I  was,  to  ( i ) 
decree  for  the  plaintiff,  that  the  truftee  Chrijiopher  Hujfey  do 
convey  the  reGdue  of  the  term  unfold  to  him,  f 


f  See  the  cafe  of  Sabberton  verfus  Sahbertcn,  Mich.  1 7 36,  where  on  a  like 
iimitadon  over  of  a  perfonal  edate,  a  cafe  was  made  by  Lord  Talbot  for  the 
opinion  of  the  Judges  of  B.  R.  who  certifying  the  limitation  to  be  good,  the 
Lord  Hardwicit' in  Mich,  1739.  decreed  agreeably  thereto  (2). 

(i)  Reg.  Lib.  B.  1732.  fol.  293.  of  (2)  Ca.  temp.  Tal.  245.  et  riio 
HiL  term.  1732.  t^iggini  v.  Dov^ler,  ante  i  voL  98. 
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^anks  &  ar  Creditors  of  Ro-) 


bert  Sutton. 


>  Plaintifis; 


I  ft,  (John  Sutton,  Son  and  Heir 
of  Robert    Sutton,     and 
Margaret  Sutton,  Widow 
y^  of  Robert  Sutton, 

C  Robert  Sutton, 
^">  /  Margaret  Sutton  and  others, 

(  Margaret  Sutton, 
3^*  J  John  Sutton  &al\ 


I 


Defendants. 


Plaintiff; 
Defendants. 

Plaintiff; 
Defendants. 


f  E?.*Ca'!"Ab.  np  ^  E  cafe  upon  the  queftion  refervcd  at  the  firtt  hearing, 
jS-   pi.  11.  X     concerning  the  claim  of  dower  by  Margaret  Sutton  %hc 

slrjofephjekyil,   plalntifFin  the  third  caufe,  is  thus  : 

Mtfter  of  the 

Bolls,  that  a  widow  fliould  be  indowed  of  an  equity  of  redrmption,  though  the  nmrtpa^twaa 
made  \n  fee  before  the  marriage,  upon  her  paying  a  third  of  the  mortgage  money,  or  keeping  dswa 
•  third  of  the  intereft. 

£  yoi  3  Peter  Hancock  feifed  m  fee  of  lands  of  600/.  per  annum, 
mortgaged  the  fame  in  fee  to  the  late  Chief  Baron  Ward  lot 
4229/.  In  April  1708.  Hancock  made  his  will,  whereby  he 
devifed  his  real  eftate  in  fee,  and  his  pcrfonal  eft  ate,  to  Sir 
fUJIiam  Ellis y  m  truft  to  pay  his  debts  and  legacies,  and  to 
bring  up  and  educate  Robert  Sutton  the  defendant's  hufband, 
until  twenty-one  or  marriage,  and  then  to  fettle  a  moiety  of 
his  eftate  upon  him  and  the  heirs  of  his  body,  and  the  other 
moiety  to  Elizabeth  the  wife  of  the  plaintiff  Banks^  and  the 
heirs  of  her  body,  with  crofs  remainders,  remainder  over; 
the  teftator  Peter  Hancock  died  \  Sir  William  Ellis  entered  on 

the 
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the  real  eftatc,  proved  the  will,  pofleffed  tlie  perfonal  eftatc,  BAwxa  «• 
paid  ofF  the  mortgage,  and  took  an  afTignment  of  it  to  a  truftee 
for  himfelf ;  6th  April  17  20.  Robert  Sutton  attained  his  age  of 
twenty-one,  married,  and  lived  fome  years  afterwards ;  Sir 
William  Ellis  did  not  fettle  the  moiety  of  this  eflate  on  Robert 
Sutton  in  tail,  as  he  wasdire<{led  by  the  v.Il!,  but  received  part 
of  the  mortgage  money,  by  perception  of  profits:  Robert 
Sutton  died,  and  afterwards  his  widow  Margaret  Sutton  claims 
dower,  and  brings  her  bill  to  redeem  the  mortgage,  to  be  let 
into  her  dower,  and  be  paid  her  arrears  fincc  the  death  of  her 
hufband,  offering  to  pay,  or  keep  down,  a  third  of  the  intcreft 
of  the  mortgage  money  remaining  unfatisfied. 

The  teftator  feems  to  have  thought,  that  the  mortgage 
might  be  paid,  either  by  his  perfonal,  or  by  the  rents  of  his 
real  eftate,  before  Robert  Sutton  fliould  come  to  twenty-one, 
and  therefore  direfts  the  truftee  Sir  William  Ei/is^  to  convey  z 
moiety  of  the  eftate,  (which  muft  be  intended  the  legal  eftatc 
of  the  prcmiflcs)  to  Robert  Sutton  at  his  age  of  twenty-one  or 
marriage.  But  fuppofing  that  by  that  time,  the  mortgage 
was  not  fatisfied,  yet  plainly  Robert  Suttan  was  ixititlcd  to  tlic  r  ^^^  -i 
redemption  of  the  mortgage. 

Two  queftions  arifc  on  the  prefent  cafe : 

i^.  Whether  the  widow  of  a  tenant  in  tail  of  a  truft,  to 
whom  the  legal  eftate  is  by  the  will  direftcd  to  be  conveyed 
at  his  age  of  twenty-one,  and  who  lives  to  tliat  age,  ihall  have 
the  aid  of  equity  to  help  her  to  her  dower  ? 

7.dly,  Whether  the  widow  of  a  perfon  intitled  to  an  equity 
of  redemption  of  a  mortgage  in  fee^  (hall  be  let  in  to  redeem^ 
on  a  claim  of  dower  ? 

If  either  of  thefe  queftions  are  with  the  l^\^iti{lS Margaret^ 
(he  is  intitled  to  a  decree. 

There  ha^  been  a  difference  taken  in  equity  by  fome,  be- 
twixt a  tenant  by  the  curtefy  and  tenant  in  dower^  who  have 
Jield  that  the  former  is  more  to  be  favoured :  but  this  is  a 
groundlefs  diftinclion,  and  not  fupported  by  the  refolutions  of 
the  court.  It  may  be  proper  to  confider  the  nature  and  cir- 
cumftances  oi  tenancy  in  dower ^  and  of  tenancy  by  the  curtefyf 
and  compare  them  togetlier. 
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BAHKf  •.  >  I*  In  I  /«/?.  33.  *.  Lord  die  fays,  that  all  kinds  of 
dower  were  inilitatcd  for  the  fubfiftcnce  of  the  wife  during  her 
life  i  which  right  of  dower  is  not  only  a  ItgaJ  but  a  moral  rigk^ 
as  it  was  held  by  Sir  John  Trevor  the  late  Mafter  of  the  RoDs, 
in  the  cafe  of  Lady  Dudley  and  Lord  Dudley^  Preced.  in  Chan. 
244.  ^dly^  The  relation  of  hufband  and  wife,  as  it  is  the 
neareft,  fo  b  it  the  earlieft,  and  therefore  the  wife  is  the  pio> 

l>  1      per  fAiytSt  of  the  care  and  kindnefs  of  the  huflmnd  ;  the  hofr 

band  is  bound  by  the  law  of  God  and  man,  to  provide  for  her 
during  his  life,  and  after  his  death)  the  moral  ohligafton  is  not 
aC  an  end,  but  he  ought  to  uke  care  of  her  prOTifion  during 
her  own  life.  This  is  the  more  reafonabic,  as  during  the 
coverture,  the  wife  can  acquire  no  property  of  her  own  ^  if 
before  her  marriage  flie  had  a  rtal  cftate,  this  by  the  cover- 
ture ceafcs  to  be  hers,  and  the  right  thereto,  whilft  fhc  is 
married,  vefts  in  the  huftand ;  her  perfonal  eftate  becomes 
his  abfolutely,  or  at  leaft  is  fubje£l  to  his  controul ;  fo  that 
unlefs  (he  has  a  real  eftate  of  her  own  (which  is  the  cafe  but 
of  few)  (he  may  by  his  death  be-deftitute  of  the  neceflaries  of 
life,  unlefs  provided  for  out  of  his  eftate,  eitlier  by  a  jcnntureor 
dower.  As  to  the  hulfiand's  perfonal  eftate,  unlefs  reftrainedb; 
fpecial  cuftom  (which  very  rarely  takes  place)  he  may  give  it 
all  away  from  her ;  fo  that  his  real  eftate  (if  he  had  any)  is  the 
only  p/ank  ftie  can  lay  hold  of,  to  prevent  her  finking  under 
her  diftrefs  ;  thus  is  the  wife  faid  to  have  a  moral  right  to  a 
dower.  The  huft)and  on  the  contrary  has  no  right  to  a  te- 
nancy by  the  curtv/y^  but  from  pofitive  inftitutions  or  prori- 
fion  of  the  laws  ;  his  right  does  not  aiife  from  the  relation  of 
huft)and  and  wife  ;  for  then  every  huft)and '  would  have  it, 
which  is  not  fo,  nor  doth  the  hufljand  want  it.  If  it  be  not 
his  own  fault,  (or  at  leaft  his  misfortune)  during  the  cover- 
ture he  is  mafter,  not  only  of  his  own,  but  of  his  wife's 
eftate ;  and  by  his  induftry  and  provident  care  may  acquire 
property  fufficient,  without  any  part  of  her  eftate,  to  maintain 
himfelf  after  her  death ;  fo  tliat  die  hufband's  tenancy  by  the 
curtefy  hath  no  moral  foundation^  and  is  therefore  properly 
Cliled  a  tenancy  by  the  curtefy  of  England^  that  is,  an  eftate  by 
favour  of  the  law  of  England. 

Dower  alfo  is  a  legal  right  created  by  law ;    which  fettles 
the  quality  of  the  efiatc  out  of  which  the  wife's  dower  arifr:, 

and 
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and  Ukewife  afcertains  the  quantum  thtreof.     The  common      *^^*"^*  ^' 
law  fays,  a  third  part  is  rationabilu  aosj  and  a  fpecial  cuilom 
(which  is  lex  loci)  inlarges  or  abridges  the  common  law  of 
dower,  and  gives  the  whole,  half,  or  iefs  than  a  third.    I  Inft. 
33.  b.     The  common  law  like  wife  afcethiins  dower,  with  re- 
fpc£l  to  the  nature  and  quality  of  the  hufband's  eftate;  it  fays^ 
flic  wife's  dower  muft  come  out  of  fuch  an  eftate  as  would 
defcend  to  the  iflue  of  the  hufband  by  that  wife  5  and  gives 
dower  of  the  ha(band*s  feifin,  though  not  aftual,  or  reduced 
into  pofleffion.     It  annexes  privihges  to  dower ;  as  not  to  b^ 
liable  to  dillrefs  for  the  huiband's  debt  to  the  king^  much  Iefs 
for  any  due  to  the  fubjeft ;  with  feveral  other  privileges* 
Again,  tlie  law  fixes  the  age  when  a  woman  is  dowable  ^  and 
(by  the  way)  fixes  it  at  fuch  a  time,  as  by  the  courfe  of  nature 
(at  leaft  in  this  part  of  the  world)  it  feems  impoflible  (lie 
Ihould  have  iflue,  or  be  pregnant,  {viz.)  at  nine  years  old  :  but 
it  is  not  fo  favourable  to  a  tenancy  by  the  curtcfy  ;  which  it 
allows  only  in  the  Cafe  of  a  feifin  in  deed  \  it  annexes  no  pri^ 
ifUeges  thereto }  and  thoUgh  the  hufband  may  be  tenant  by 
the  curtefy  of  a  common  fans'  number,  of  Ivhich  the  wife  is 
iiot  ddwable,  yet  that  is,  becaufe  of  its  indivifibility^  in  which 
tafc,  if  dower  wer^  allowed,  it  would  be  injurious  to  other 
|>eTfons,  and  the  lands  doubly  charged ;  thus  the  law,  where 
-  It  can  jaftly  do   it,   prefers  the  title   of  dower  to   that  of 
iurtciy* 

3^/f,  Dower  is  alfo  an  equitable  right i  and  fuch  a  one  as  is 
t  foundation  for  relief  in  a  court  of  equity  }  it  arifes  from  a 
€ontra£^  made  upon  a  valuable  confideration  j  marriage  being 
in  its  nature,  a  civile  and  in  its  celebration,  ?l /acred  contraft  ; 
tnd  the  obligation  is  a  confideration  moving  from  each  of  tlie 
contra&ing  parties  to  the  other ;   from  this  obligation  arifes      f  7(5^  J 
an  equity  to  the  wifsi  in  feveral  cafes,  without  any  previous   _    . 
agreement  \  as  to  make  good  a  detective  execution  of  a  power,   g,.od  defective 
a  defeftive  convepncc,  or  fupply  the  defect  of  a  furrcnder  of  """rs'for  •' 
a  copyhold  eftate  \  in  all  which  the  court  relieves  the  wife,  and  jointure  or  other 
makes  a  provifion  for  her,  where  it  is  not  unreafonable  or  in-    w'iJJI'iho' aftti 
jurious  with  refpeft  to  others  :  Indeed  in  the  cafe  of  the  huf-    roairia^jc. 
tand,  niarriage,  as  it  is  a  legal  confideration,  fo  is  it  an  equi* 
table  one  ;  biit  then  it  is  net  carried  fo  far  in  hi*  favour  as  in 
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^^"^^*  hers;  and  in  the  cafes  before  mentioned,  this  court  would  not 
fupply  a  dcfedlve  title  for  tlic  hufband  ;  at  lead  I  have  not 
known  it  done. 

By  the  common   law,  where  a  hufband  had  an  inheritabit 
cftate,  it  was  part  of  the  marriage  contrail,  that  the  wife  (hould 
have  her  dower,  one  fpccic:  of  which  was  ad  oflium  eccltjig, 
Liit,   Sen.  39.  "  when   the  hufband  comes    to   the  church- 
••  door  to  be  married,  after  affiance  or  troth  plighted  between 
**  the  hufband  and  wife,  he  endows  her,"  which  implies,  that 
fuch  endowment  is  before  the  marriage  compleatly  folemnizcdj 
and  though  my  Lord  Coke  fays,  fuch  dower  is  after  the  mar- 
riage folemnized,  this  is  a  miflakc.    Alfo  by  the  Romj/b  ritual 
'  ufcd  here  before  the  reformation  it  appears,  that  aD  marriages 
were  celebrated  ad  oftium  ecclcfa  ;  fo  that  it  fliould  fccm  to  be 
incumbent  on  the  hufband,  if  he  could  do  it,   to  endow  his 
wife,  and  to  fpecify  the  dower  upon  the  marriage,  inffeadof 
which,  the  general  words  of  endowing  ivith  allh'u  ivcrdly  gcois 
in  the  office  of  matrimony  now  in  ufe,  have  come  in  9  from 
whence  it  is  to  be  inferred,  that  dowev  is,   and  time  out  of 
mind  has  been,  a  part  of  the  marriage  contraft,  when  it  came 
to   be  publickly   folemnized,  and  if  fo,  a  right  of  dower  is 
[  700  J       founded  in  contraft,    and   is  therefore  an  equitable  right,  to 
which  a  tenant  by  the  curtefy  has  no  pretence.     For  this  rc2- 
fon  I  cannot  but  wonder  how  it  ever  came  to  be  thought,  that 
a  tenant  by  tlic  curtefy  w^as  intitlcd  to  relief  in  equity  more,  or 
farther,  than  a  dowrefs  •,  and  particularly,    that  a  tenancy  by 
the  curtefy  might  be  of  a  trull  cftate,  but  not  dower ;  which 
is  no  Icfs  than  a  direft  oppofition  to  the  rule  and  reafon  o(  the 
law,  allowing  dower  of  a  feifin  in  law,  but  not  a  tenancy  by 
the  curtefy,  becaufe  the  wife  cannot  gain  an  actual  fiiifin,  but 
the  hufband  may  \  which  reafon  holds  in  a  trult -cftate,  fortlic 
wife  cannot  gain  or  compel  a  truflce  to  convey  the  lc;ral  cftate 
to  the  hufband,   but  the  hulband  hinifelf  may  ;   tiirrefore,  if 
any  diftin£lion  is  to  be  made,  dov/er  (one  woukl  think)  ought 
to  be  preferred  to  curtefy. 

I  admit  the  Lord  Scwwns  decreed,  in  Smll  wn^  CL-ys  cafe, 
a  Fern.  324.  that  a  tenant  by  the  curtefy  iliould  have  the 
bene  fit  of  a  trufl-term  attendant  on  the  inheritance,  and  de- 
nied it  to  a  dowrefs  in  thofe  of  Lady  BoJtnin  and  Vandehfiil:^ 
and  Broum  and  Glhhs^  which  occafioned  fuch  a  diilinclion  to 

be 
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be  advanced  ;  but  it  hath  been  exploded,  or  declared  unreafon-      Baw Kt  «. 

able,  as  often  as  mentioned  ever  fince,  and  the  Lord  Sommers 

himfelf,  when  the  cafe  of  Smll  and  Clay  was  urged  in  that  of 

Brown  and  Gibbs^  as  an  authority  for  a  dowrefs,  it  being  taken 

for  granted  that  there  was  no  difference  in  reafon,   between 

fhc  cafe  of  dower  and  that  of  curtefy  :    I  fay,  Lord  Sommers 

feems  to  admit  there  was  no  difference  j  for  he  avoided  the 

authority  of  Snell  and  Ciayf  by  faying,  that  point  of  a  tenant 

by  the  curtefy's  having  the  benefit  of  a  truft-term,  was  not 

debated  in  tliat  caufe. 

But  as  fuch  a  diflindiion  has  been  advanced,  and  the  boun« 
daries  of  relief  in  equity  to  a  dowrefs  are  not  fixed,  I  will  en-  [  707  J 
deavour  to  find  out,  in  what  particulars  thefe  boundaries  have, 
^r  have  not  been,  already  eftablifhed ;  and  then  fee,  whether 
tilings  might  not  be  reduced  to  fome  certainty,  beginning  with 
fuch  as  have  been  fettled. 

Fir/fi  A  Aowxch  Jhall  fiot  have  the  benefit  of  a  truft-term  -ftdoWfeft  Aatt 
attendant  on  the  inheritance,  againft  a  ( 1 )  purchafer ;   this,    ©f Vtruft-term 
after  difiirent  opinions  of  two  Chancellors  ( Jefferys  and  Som^   agamft  an  heir, 

\riJLi.-t  r    ^'  t     rr  i     Of  devifee,  but 

mers)  was  fettled  by  the  judgment  of  this  court,  and  affirmed  not  againft  t 
by  the  Houfe  of  Lords  in  the  cafe  of  Lady  Bodmin  and  Fatide^  purchafer. 
bendy i  reported  in  the  Abridg.  of  Qifes  in  Eq.  219.  where  the 
other  booksy  in  which  it  was  thtn  to  be  found,  are  referred  to, 
afnd  is  fince  reported  in  Prcced.  in  Chan.  6^.  by  the  name  of 
Lady  Radnor  and  Rotherham.  It  feems,  that  by  the  fame  rea- 
son, as  a  dowrefs  fliall  not  have  the  benefit  of  a  truft-term  at- 
tendant upon  the  inheritance  againft  a  purchafer  of  the  lega) 
eftate,  fo  (he  fhall  have  no  relief  in  equity  againft  a  purchafer 
of  the  irthcritsnce  of  a  truft^fbte  ;  for  in  both  cafes  the  pur- 
chafer ought  to  be  fafe. 

7.dlyy  A  dowrefs  Jljij/I  have  the  benefit  of  a  truft-term  attcn- 
<iant  on  the  inheritance,  againft  an  /v/r ;  thongh  this  was 
clenied  in  the  ca;fe  o(  Brown  and  Gibus ^  Precedents  in  Chan.  97- 
by  the  I^ord  Sommers^  and  in  IFray  and  IVilUar.is^  151  in  the 
fenic  booky  by  the  Lord  Keeper  Wright^  (though  contrary  to 
his  own  opinion)  he  thinking  himfelf  bound  by  the  judgment 
in  the  cafe  of  Lady  Bodmin  and  Vandebendy,  The  fame  queftion 


(i)So,  Sivannyek  v.  Ly/01  d  hy  fome     the  name  cf  /////  v,  Alams)  Reg.  Lib. 
inillake  reported  in  lAtk/zo^,  by    B.  1740.  fol.  327.    • 
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came  afterwards  to  be  confidered  by  the  late  Mafler  ^  tb 
RoIIjf  in  the  cafe  of  LnJy  Dudley  Terfus  Z,orJ  Dudley,  [Pr$ce- 
dents  in  Chan.  241.)  and  upon  great  deiibcrationy  in  a  fdemn 
argument,  he  decreed  for  the  dowrefs,  as  did  the  Lord  Har* 
court  in  Htgfwrd  and  Hlgford^  Pafchst  17 1 1,  (and  not  in  1 7 10, 
as  is  falfely  printed  in  the  Abridgment  of  Cafes  in  Equity  2 1 9*) 


U7- 


U)  Vide  Tol.  I.  *"^  "P^"  ^  '^^^  of  review  brought  in  the  cafe  of  (a)  Wray  and 
Williams^  and  a  demurrer  thereto  which  was  argued  before 
him  18  Feb,  171 19  he  declared  his  opinion  for  the  dowrefs, 
over-ruling  the  demurrer ;  and  afterwards  the  defendant  fab* 
mitting,  a  decree  was  made  by  confent,  fixing  a  fum  for  tfat 
arrears  of  dower,  and  giving  her  poirefTion ;  agreeable  to  Lord 
Hale\  opinion  in  Hard.  489,  and  to  all  the  refolutions  in  the 
cafe  of  tenant  by  the  curtefy  ;  fo  that  this  point  feems  fettled, 
both  as  to  dowreffes  and  tenants  by  the  curtefy  (i). 

Next  I  will  conGder  the  cafe  of  dower  of  a  truft,  of  the 
nvhole  inheritance^  not  againft  a  pur  chef er^  but  an  heir  \  aad 
tliis  in  two  refpeds : 

i^,  In  cafe  of  a  truft  created  by  the  hujhand  himfelf ;  2^;, 
Of  a  truft  created  by  anotlnr  perfon^  the  anceftorj  or  donor 
of  an  eftate  to  the  hufband. 

iy7.  Of  a  truft  created  by  the  huftand  himfclf. 

The  firft  cafe  of  this  kind  is  Cdt  and  Co//,  ♦  i  Chm.  J?//. 
254.  but  the  year  and  folio  of  the  regifter-book  there  fet  down 
are  falfe  printed  i  it  is  tlie  15  Car.  ^.foL  794,  and  was  a 
claim  of  dower  of  a  truft  created  by  the  hufband  himfelf,  as  is 
tlie  cafe  of  Bottomly  and  Fairfax y  Preced.  in  U^an.  336,  and 
that  of  {b)  Ambrofe  verfus  Ambrofe^  heard  in  this  court  1716, 
and  affirmed  in  the  Houfe  of  Lords  in  June  1 7 17.  Whert 
therefore  the  truft  of  an  inheritance  is  created  by  the  hufband 
himfclf,  I  take  it  to  be  fettled,  that  the  wife  fhall  mi  have 
dower,  even  agiuiift  the  heiry  nor  againft  a  dt-jifecy  tlie  cafes  in 
reafon  being  the  lame. 

But  2J/)',  Wlietlier  the  wife  fliall  have  dower  of  a  trull  of 
an  inheritance  created  by  another  perfin,  as  againft  the  hf ir  or 
dcvifee,  is  a  very  different  queftion.     That  the  wife  fliall  not 


*  OAaTo  edie« 


(*)  Vide  vol.  I. 

J2I. 

In  cafe  of  a  truft 
ofaninhericanct 
created  by  the 
hufbandhimfelf, 
the  wife  (ball 
not  have  dower. 

Secus  where  the 
crud  is  created 
hy  another  per- 
fi»n  or  the  huf- 
band*! anceflor. 


f  1)  Vide  Duke  of  Htimilton  v.  Lord     IVilUams^  ante,  i  vol.  157. 
Mcjfun,   ante,    I    vol.   121.     //><5)'   v.     Lit.  205.  «.  note. 
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have  dower  of  a  truft  created  by  the  huAand,  or  (which  is  all  s«TT«in 
one)  of  a  purchafc  made  by  him,  in  a  truftee's  name,  may  be 
reafonable,  fincc  it  may  be  prefumed  to  be  done  with  intent 
to  bar  dower,  and  every  man  may  do  as  he  pleafes  with  his 
Own.  Accordingly  it  has  been  commonly  praAifed,  for  a  pur- 
chafer  to  take  a  conveyance  in  his  own  name  and  in  the  name 
of  another  perfon  as  trullee,  purpofely  to  prevent  dower.  It 
is  faid  in  Shower's  Parliament  Cafes  7 1 ,  that  Serjeant  Maynard 
made  a  long  leafc  to  a  fervant,  on  purpofe  to  prevent  dower  ^ 
;ind  die  cafe  of  Boitotnly  and  Fairfax  in  the  book  before  men- 
tioned, feems  to  go  upon  the  ad  and  intention  of  the  hulband; 
the  words  being  thefe,  ^^  in  this  cafe,  it  was  clearly  agreed, 
**  that  if  a  hulband,  before  marriage,  conveys  his  eftate  to 
*'  truftees  and  their  heirs,  in  fuch  manner  as  to  put  the  legal 
*'  eftate  out  of  him,  though  the  truft  be  limited  to  him  and 
**  his  heirs,  yet  of  this  truft-eftate  the  wife,  after  his  death, 
**  fhail  not  be  endowed,  and  this  court  hath  never  yet  gone 
**  fo  far,  as  to  allow  her  dower  in  fuch  a  cafe :"  But  where 
there  is  no  conveyance  to  truftees  by  the  huft)and  in  order  to 
put  the  legal  eftate  out  of  him,  and  the  equitable  intereft 
(which  in  this  court  is  taken  for  the  whole)  defcends  or  comes 
to  the  hufband  from  another,  who  cannot  be  prefumed  to 
have  lodged  the  legal  eftate  in  truftees  to  prevent  dower  out 
of  the  eftate  of  a  future  cejlui  que  trufl  (perhaps  one  not  then 
born,)  this  feems  to  differ  in  reafon,  and  does  fo  by  the  au- 
thorities :  I  fintl  no  refolution  again  ft  dower  in  fuch  cafe, 
but  on  the  contrary  fome  allowing  thatf  as  well  as  tenancy  by 
the  curtefy. 

The  fjrft  is  a  very  ftrong  one,  determined  upon  great  dcli*  [7101 
beration,  and  with  great  perfeverance  in  opinion  5  for  it 
came  no  lefs  than  five  times  before  the  court  in  one  fliape  or 
another ;  it  is  very  impcrfe<n:ly  reported  in  all  the  printed 
books,  tho*  beft  in  the  Preced.  in  Qmtu  250,  but  hath  not  been 
thoroughly  underftood  ;  I  took  it  out  of  the  rcgifter's  book 
which  cannot  deceive  ;  the  cafe  was  thus :  fii'ni^  Robinfiuy 
for  a  valuable  confideriUion,  agreed  to  aflure  the  maiior  of 
JSinton^  and  other  lands  in  the  county  of  Ylrk,  to  Henry  his 
eldeft  fon  in  fee  y  but  falling  into  trouble  for  counterfeiting  a 
patent  under  the  great  feal,  conveyed  the  eftate  to  Johfi  his 
younger  fon  in  fee,  to  prevent  a  forfeiture,  and  ^lie  younger 

P  p  3  fou 
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BANKt  9f  fon  executed  a  declaration  of  truft  to  the  father,  who  being 
s^fterwards  freed  from  his  troubles,  conveys  the  cftate  to  lus 
elded  fon,  and  dies ;  the  elded  fon  dies^  leaving  a  widow  (die 
plaintiff)  and  no  iflue,  whereby  the  younger  brother  became 
his  heir  5  againd  whom  the  plaintiff  brought  her  writ  of 
dower,  and  a  bill  in  this  court,  to  fet  afidc  the  conveyance 
made  to  the  defendant,  as  an  impediment  at  law  to  the  recor 
very  of  her  dower.  The  court  thought  this  a  cafe  fit  to  be 
maturely  confidered,  and  ordered  it  to  be  dated  by  one  couiir 
fel  on  each  fide.  On  the  6th  of  Ahy  1653,  the  caufe  came 
to  be  heard  on  a  cafe  fo  dated,  which  was,  in  fabdance,  as  I 
have  mentioned,  and  concludes  thus : 

**  So  that  upon  the  whole  matter,  the  cafe  upon  the  bill, 
*«  anfwer,  and  proofs,  will  fall  out  to  be,  that  Henry  the  father 
**  being  cejlui  que  trujl  in  fee,  conveyed  to  Henry  tlte  fon  (j.  t, 
**  elded  foil)  and  his  heirs,  and  Henry  the  fon  died  j  now  whe- 
f*  ther  the  wife  of  the  fon  (the  intered  in  law  being  ftill  in  the 
<*  trudee,  that  is  the  younger  fon)  ihall  be  holpcn  to  dowa 
r  «jj  1  ««  in  equity,  is  the  fingle  quedion  ?  whereupon  the  court  i$ 
**  of  opinion,  that  there  is  good  ground  to  fet  afide  the  laid 
"  deed  made  to  John  the  younged  fon,  and  that  the  plaintiff 
<*  fliould  have  her  dower  out  of  the  faid  manor  of  Biftzmj  and 
<<  other  the  lands  conveyed  to  the  plaintifPs  hud)and  and  his 
"  heirs,  for  the  time  to  come,  and  to  the  arrears  tiiereof  from 
"the  death  of  her  hiifband  :"  and  it  was  decreed  accordingly, 
unlefs  caufe,  the  defendant  then  making  default.  On  die 
i-^th  of  tlie  fame  month  (being  the  time  appointed  for  that 
purpofc)  the  defendant's  counfcl  coming  to  ftiew  caufe,  on 
hearing/  counO^lon  both  fides,  it  was  decreed,  that  the  deed  to 
the  younger  fon  fliould  be  fet  afiJe,  as  againd  the  plaintiff,  and 
not  given  in  evidence  at  hw,  and  that,  as  to  the  arrears  of 
dower  the  plaintiff  (liould  refort  to  the  court  for  farther  direc- 
tions, after  a  trial  at  law  ,  which  being  accordingly  had,  the 
deed  was,  notwithftanding  the  decree,  given  in  evidence,  and 
the  plaintiff  nonfuited  •,  whereupon  on  the  9th  of  OBober  1654, 
(he  applied  again  to  the  court,  and  prayed  a  commifBon  to  fet 
out  her  dower,  that  proceedings  on  the  non-fuit  might  be 
ftayed,  that  fhe  might  have  her  cods  at  law  and  in  this  court, 
and  that  the  defendant  and  his  attorney,  who  iniiftcd  on  giving 
^hc  deed  in  evidence  at  the  trial,  might  dand  committed ; 
ivlxich  was  ordered  accordingly,  Unlefs  caufe  (hewn  to  the 

fontrary 
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contrary  on  the  28th  of  November  following  •,  at  which  time,       $^""11*' 
upon  hearing  counfel  on  both  {ides>  the  order  of  the  9th  of 
ODober  was  made  abfolute. 

I  obferve,  notwithftanding  the  deed  to  the  elded  Ton  was 
upon  an  agreement  for  a  valuable  confideration,  yet   in  all 
likelihood  it  was  fo  worded,  as  to  exclude  giving  the  confidera- 
tion  in  evidence  ;  or  there  was  fome  other  objeftion  made^ 
whereby  it  could  not  prevail  at  law  againft  the  deed  to  the 
younger  fon,  though  that  was  voluntary  ;  and  accordingly  it        [7121 
was  taken  for  granted  by  the  counfel  on  both  fides,  and  by 
the  court,  that  the  law  was  againft  the  plaintiff;  fpr  which 
rcafon  flie  was  nonfuited  upon  the  trial ;  and  yet,  notwith- 
ftanding there  was  no  legal  feifin  in  her  hufband,  (he  had  her 
dower  by  the  aid  of  this  court.     This  feems  a  great  authority 
for  do'^T  out  of*  a  trull-ellate  of  inheritance,  and  was  very 
much  relied  on  by  the  late  Majler  of  the  Rolls^  in  his  argument 
of  the  cafe  of  Lady  Dudley  and  Lord  Dudley ;   for  after  taking 
notice  of  it,  he  fays,  "  tho'  this  was  much  contefted,   yet 
**  equity  prevailed ;  and  though  the  time  in  which  it  was  ad- 
•*  judged,  may  be  objected,  yet  were  f  tliey  (meaning  the  then 
•*  Commilnoners  of  the  Great  Seal^  learned  men,  who  deliber- 
•'  rated  well,  and  pronounced  th^ir  decrees  according  to  their 
•*  oaths,  and  according  to  juflice  and  equity.'*     Precedents  in 
Chanc.  250.    This  refolution  of  Fletcher  and  Robwfon  does  not 
ftand  alone  ;  for  at  the  end  of  the  cafe  of  Otway  and  Hudfon^ 
decreed  by  the  Lord  Convper^  27  Oiloberi']o6^  2  Fern.  585,  it 
is  faid,  that  the  widow  of  a  rc/lui  que  truji  of  a  copyhold  cftate    The  widow  of 
oug!it  to  have  her  widow's  cllate  (/.  eJ)  cuftomary  dower,  as    t^uft"f"a  o"^- 
if  her  hu(I>iuid  had  the  legal  eftate  in  him  j  and  a  hufband    hojd f ftate  ihaii 
ought  to  have  a  tenancy  by  the  curtefy  of  a  truft,  as  well  as    bench,  ai  well  a« 
of  a  lej^al  eftate.     And  as  dower  is  more  favoured  in  law,  rea-    ^1  her  hiiiband 

'^  >  *^»       had  the  legal 

fon  and  equity,  than  curtefy,  therefore  every  precedent  for  ertaie. 
tenant  by  the  curtefy  of  a  truft,  is  an  authority  for  dower  of  a 
truft.  'ITic  cafe  of  Sweetapple  and  Bindon^  2  Verru  536,  is 
thus :  a  woman  bcqucatlied  300/.  to  be  laid  out  in  land  and 
fettled  to  the  ufe  of  her  daughter  with  a  remainder  over  5  the 
daughter  married  the  plaintifti  by  whom  file  had  a  child,  flic 


t  The  Commifrioncrs  for  the  cuftody  of  the  Great  Seal  at  that  time  were 
}yuiJrhtiton^  f-P'bitlick  and  Li/Ie.     Vide  Jl'L':th:k*t  Mtnon'i  fubanoo  1654. 

P  P  4  and 
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Baku  v.  and  the  child  died,  and  the  money  not  being  Udd  out,  on  i 
bill  brought  by  the  hu(band,  the  Lord  Cowper  decreed  the 
money  to  be  confidered  as  land,  and  the  plaintiff  to  be  tenant 

(•)SeeTol.  !•  *    by  the  curtefy.     In  that  of  [a)  Watts  and  Ball,  cited  impcr- 

bm  JrfSI?^  ^  i^^^y  ^  ^^^^"^  68 1 ,  as  determined  by  the  I/ord  Cowper  in  1 708, 
where  the  inheritance  was  in  truftees  for  payment  of  debts, 
^  furplus  to  the  teftator^s  two  daughters  equally  in  fee ;  he 
decreed  the  hufband  of  one  of  the  daughters  to  be  tenant  by 
the  curtefy  of  that  daughter's  moiety  *,  and  there,  according  to 
a  full  report  I  have  of  the  cafe,  the  Lord  Cowper  declared, 
that  the  hufband  ought  to  be  tenant  by  the  curtefy,  and  th^ 
rather,  as  he  thought  his  wife  feifed  of  a  legal  eftate,  ;uid  had 
reafon  to  think  fo,  (he  being  in  pofleflion  ;  but  this  appears  to 
be  only  an  additional  reafon  for  decreeing  the  tepancy  by 
the  curtefy,  fince  his  Lordfhip  laid  down  the  rule  generally, 
that  trufts  are  to  be  governed  by  the  fame  law,  and  are  within 
the  fame  reafon,  as  legal  efl^tes  \  and  if  there  were  not  the 
fame  rule  of  property  in  all  courts,  things  would  be  at  fea, 
and  thtre  would  be  the  utmoll  uncertainty  5  which  general 
pofition  extending  to  the  cafe  of  dower,  as  well  as  tenant  by 
the  curtefy,  may  be  reckoned  an  authority  for  the  one,  as  well 
as  the  other.  That  trufts  and  legal  eftates  arc  to  be  governed 
by  the  fame  rules,  is  a  maxim  which  has  obtained  univcrfaDy ; 
it  is  fo  in  the  rules  of  defcent,  as  in  Qavelhind  and  Borougk^ 

i*U.^  iii 'b!  ***  Ef^g^jfi  l«"icls,  there  is  a  [h)  pojfejftofratr'is  of  a  trutt,  as  well  as 
of  a  legal  eftate  ;  the  like  ruks  in  limitation;,  and  as  alfo  of 
barring  intails  of  trufts,  as  of  legal  eftates.  I  believe  there  is 
no  exception  cut  of  this  general  rule,  nor  indeed  is  there  an? 
reafon  there  fliould  \  and  it  would  be  impoftible  to  fix  the 
boundaries,  and  llicwhow  far,  and  no  farther  it  ought  tog05 

'  perhaps  in  early  times,  the  neccflity  of  keeping-  thereto  wa4 

not  fecn,  or  thoroughly  confidered. 

[  7M  ]  Perkins  (who  wrote  before  the  ftatutc  of  uks)Ji.  {c)  69, 

(0  i  3+9.  fjys  there  ihall  be  no  dower  of  an  ufe  ;  but  to  (hew  that  he 

took  it  a  tenant  by  the  curtefy  ftood  upon  the  fame  foot  as  a 
(^  §457-  tenant  in  dower,  fo.  199,  {d)  he  fays,  that  there  fliall  be  no 

tenant  by  the  curtefy  of  an  ufe  \  ^ro\)My  the  other  books, 
where  the  fame  thing  is  faid,  may  be  taken  from  this  authority: 
but  it  is  to  be  obfef  ved,  that  this  might  poflibly  be  faid  with 
regard  only  to  Remand  of  dower  at  law,  and  not  in  a  court  of 
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equity ;  but  howcvcri  if  the  opinion  that  a  wife  (hould  not  be      f^*'**  ^* 
endowed  of  a  truft,  has  been  in  former  times,  taken  generally, 
yet  that  which  has  for  a  long  time  prevailed  is,  that  truft- 
eibtte3  ought  to  have  the  fame  properties,  and  be  governed  by 
jthe  fame  rules,  as  legal  ef^ates. 

As  to  the  preamble  to  the  ft^tute  of  (a)  ufes,  which  r«cites,   (a)  27  H.  i; 
•*  that  by  ufes  men  loft  their  tenancies  by  the  curtefy,  and   **^*  '** 
•*  women  their  dowers'',  tliere  is  room  to  think  thefe  words 
pught  not  to  be  taken  in  a  general  fenfe ;   for  the  ufes  com- 
plained of  arc  fuch  as  were  created  by  fraudulent  afluranceSj 
and  were  fecret ;  but  fuppofing  all  ufes,  before  the  ftatute^ 
were  thought  to  b^r  tenants  by  the  curtefy,  and  dower,  even 
in  equity  as  well  as  law,  yet  it  will  not  follow,  at  this  time  of 
day,  that  trufts  or  equitable  inlerefts  are  now  to  be  confidered 
us  they  were  then.     Befidcs,  as  to  authorities  for  dower  out 
of  truft-eftatcs,  it  is  admitted  that  a  dowrefs  (hall  have  the    Adowrefiftdl 
benefit  of  a  truft-term  attendant  upon  an  inheritance,  and  yet   ^'^'^^J^ft^tJUj!' 
it  cannot  be  in  reafon  diftinguifhed,  why  a  dowrefs  (hall  not    term  attendant 
have  the  benefit  of  a  truft  of  the  whole  inheritance.     It  has   J^J^  ««**«»- 
indeed  been  faid,  that  in  the  one  cafe  the  dower  by  law,  had 
^attached  on  the  inheritance,  which  attra£ts  the  term ;  whereas 
in  the  other  the  wife  has  no  legal  right  at  all ;  but  this  feems 
to  be  a  difference  in  words  only  ;  for  why  (hould  her  dower      f  71C  1 
out  of  the  inheritance  give  her  the  benefit  of  a  truft-term, 
when  by  law  (he  cannot  have  her  dower,  during  the  term  ? 
why  (liould  equity  aflift  the  dowrefs  in  the  one  cafe  more 
^an  in  the  otlier,  when  at  law,  without  the  aid  of  equity,  (he 
cannot  have  title  in  either?  why  fliould  a  dowrefs  have  the 
aid  of  equity  to  be  endowed  out  of  a  truft-term  more  than  of 
a  truft  of  inheritance  ?  nay,  after  a  judgment  in  dower,  with  a 
fejit  ex^cutio  during  the  term  (as  it  muft  be  ;)  if  (he  hath 
dower  out  of  the  truft-term,  (he  has  it  in  dire£):  contradi£lion 
%o  the  judgment  upon  which  (he  founds  her  claim,  where  (he 
pomes  after  judgment,  as  the  cafes  generally  have  been ;  this 
is  the  obfervation  of  the  J-iOrd  Sotnmers  in  the  cafe  of  Brown 
and  Gibbs  before  cited,  where  liis  Lordfhip  fays,  that  it  would 
be  relieving  her  againft  the  very  judgment  upon  which  flie 
founds  her  right  to  relief  ^  aqd  yet  hath  obtained,  and  is  a 
point  now  fettled. 
^  But 
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Bavks  «•  Bttt  after  all  thefe  reafons  aod  authorities.  I  muft  dcclaie, 

SjVTTOV* 

that  I  would  not  take  upon   myfelf  to  determine,  whether  a 

wife  ihould  have  dower  out  of  a  truft  of  inheritance,  where  it 

is  created  not  by  the  hu(band>  but  fome  other   perfon,  and 

no  time  limited  for  conveying  the  legal  eftate ;  when  that 

comes  to  be  the  cafe  it  will  be  time  enough  to  do  it ;  but 

the  prefent  very  much  differs  from  the  common  cafo  of  truft- 

eftates,  in  that  there  is  a  time  limited  for  conveying  the  legal 

Tbe  widow  off    eftate,   and  that  time  come  in  the  life  of  ,'the  plaintifPs  huf- 

•f"ju!niA^       band  ;  this  makes  it  clear  for  dower,  upon  a   prii;ciplc  well 

whom  the  legal     known  and  eftablifhed  in  this  court,  that  where  an  aft  Is  to  be 

will  of  the  donor   done  by  a  truftee,  that  is  to  be  looked  upon  as  done  which 

^trea^^to  bc^      owght  to  be  done,  confequently  the  eftate  direded  to  be  con- 

age  of  sf,  and      veyed  to  the  plaintifPs  hufband  ought  to  be  confidered  as  ac- 

•ge,u'intitled*'   tually  conveyed  to,  and  veiled  in  him  ;  and  then  the  plaintiff 

to  dower.  hzth  a  right  to  dower  out  of  it. 

C  ?'•  1  2dlyf  Suppofe  the  legal  edatc  is  not  to  beconfldcred  as  con- 

Tcyed  to  the  plaintifPs  hufband,  by  rcafon  of  the  mortgage 
{landing  out  unfatisfied  during  his  life,  yet,  however,  the 
hufband  was  undoubtedly  intitlcd  to  redeem  the  mortgage, 
and  then  the  other  point  before  mentioned  is  to  be  cr uHdcred, 
whether  the  plaintiff,  being  the  widow  of  a  perfon  Intitlcd  to 
the  equity  of  redemption  of  a  moi  tgage  in  fee,  hath  a  right  to 
redeem  upon  account  of  dower  ? 

That  a  dowrefs  fliall  have  redemption  of  a  mortgage  for 
years  is  a  point  fettled  ;  and  as  that  was  never  doubted,  fo 
neither  has  the  court  ever  diflinguifhed  it  from  the  cafe  of  a 
mortgage  in  fee.  The  Lord  Sommers^  in  the  cafe  of  Bro^^n  and 
Gihbsy  feems  to  admit,  that  a  dowrefs  may  redeem  a  mon- 
gage  'y  and  gives  a  reafon  for  it,  which  goes  to  a  mortgage 
in  fee  as  well  as  f«r  years ;  he  fays,  "  a  mortgage  is  looked 
**  upon  as  a  perfonal  contract,  and  the  mortgagee  has  no  in- 
**  tereft  beyond  his  money."  In  that  of  Hitchin  and  Hitching 
Precedents  in  Chan.  133,  though  it  was  a  mortgage  for  years, 
yet  the  Lord  Keeper  TViight  does  not  diflinguifh,  but  (fpeak- 
ing  to  the  counfel)  fays  generally,  "  you  do  not  pretend  but 
"  a  dowrefs  is  to  be  relieved  againfl  a  fatisfied  mortgage  i* 
Now  the  cafe  of  a  fatisfied  or  an  unfatisfied  mortgage  dif- 
fers only  in  this ;  in  the  one  the  court  gives  the  dowrefs 
relief  abfolutcly,  in  the  other,  upon  terras  of  keeping  dovai  9 

third 
I 
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diird  of  the  intercft,  or  paying  a  third  of  the  principal ;  the'      Bawki  ^. 
as  to  the  mortgagee,  the  dowrefs  muft  pay  the  whole  money, 
jQnd  hold  over  for  the  refidue.      The  cafe  of  Palms  and 
Danhyy  Precedents  in  Chan.  137,   was  a  mortgage  for  years, 
(though  not  fo  reported)  but  the  queftion  is  there  ftated 
jgenerally,  whether  a  dowrefs  had  a  right  to  redeem  a  mort- 
gage ?  and  the  fame  Lord  Keeper  declared  it  to  be  his  opinion      f  717  1 
ihat  fhe  had.     I  fee  no  reafon  for  a  difference  between  a  mort- 
gage in  fee*  and  for  years,  as  to  the  dowrefs's  redeeming  in  a 
jcourt  of  equity  j  the  intercft  in  the  mortgage-money  and  the 
jequity  of  redemption  is  the  fame,  whether  it  be  for  yearsj 
or  in  fee;    the  mortgage  in  both  cafes  is  perfonai  eftate, 
goes  to  the  executor,  and  not  to  the  heir ;  the  equity  of  re- 
idemption  in  both  goes  to  the  heir,  not  to  the  executor ;  how-p> 
;cver,  there  are  authorities  a  pari^  or  rather  a  fortiori  y  that  a 
mortgage  in  fee  fhall  no  more  preclude  a  dowrefs,  than  one 
for  years.     In  the  cafe  pf  Thorn   and  Thorny   i  Fern.  182, 
183,  it  was  twice  held  by  the  Lord  Keeper  ^<?r/A,  that  a 
mortgage  in  fee  was  a  revocation  only  pro  tantoy  of  a  volun- 
tary fettlcmcnt  with  power  of  revocation ;  and  in  that  of 
Hall  and  Punchy     i  Vernon  329,   it   was   held  by  the  then 
Mq/ler  of  the  Rollsy  that  a  mortgage  in  fee  was  a  revocatioa 
only  pro  tantoy  of  a  devife  ;    which  laft  coming  upon  an 
appeal  before  tlie  Lord  Keeper  Northy   i  Vem,  342,  he  af- 
0rmed  the  decree  for  this  reafon  (fays  Mr.  Vertwn)  becaufe 
^he  intent  of  the  mortgagor  could  be  only  to  fupply  his  pre- 
fent  occafions,  by  borrowing  money,  which  is  pretty  near  the 
fame  reafon  as  was  given  by  the  Lord  Sommers  in  the  cafe  of 
Brown  and  Gibbsy  and  is  equally  applicable  to  mortgages  in 
fee  or  for  years ;  the  like  reafon  is  given  in  the  cafe  of  the 
'Et^xI  of  Lincoln  znd  Rolley  Parliament  Cafes  156,  where  it  Mras 
admitted  by  the  counfel  on  both  fides,  that  a  mortgage  in  fee 
was  not  a  revocation  of  a  devife  5  fay  the  counfel  for  the  ap- 
pellant, becaufe  in  equity  the  mortgage  does  not  make  the 
j^ftate  another's  ;  and  the  counfel  for  the  refpondent,  becaufe 
9  mortgage  is  not  an  inheritance  but  a  perfonai  eftate* 

Now  furely  if  a  devifee  who  is  a  mere  volunteer,    or  if  a 
grantee  with  a  power  of  revocation,   who  is  a  volunteer  to  n 

fhe  utmofl  degrecy  (hall  in  equity  be  entitled  to  the  redemption 
pf  a  n^ortgage,  a  fortiori  fliall  the  dowrefs  be  fo :  the  law  is 

as 
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Bakei  v.  ^  much  againft  the  dcvifcc  as  againft  the  dowrds^  ytt 
equity  interpofes  in  favour  of  the  devifee,  a  mere  vohinteer, 
relieving  againft  a  revocation  by  the  devifor  ;  and  this  too, 
when  by  making  a  mortgage  in  fee,  and  linuting  the  re- 
demption to  him,  and  his  beirs,  he  hath  in  feme  fort  dedaicd 
his  intention,  that  the  mortgaged  premifles  (bail  go  to  his 
heirs,  and  not  to  the  devifee.  Befides,  in  cafe  of  a  deriie, 
any  z6t  done  to  put  the  eftate  into  another  plight  than  it  was 
at  the  time  of  the  devife,  is  (regularly)  a  revocation,  tkoi^ 
probably  not  fo  intended  by  the  devifor,  as  was  held  in  that 
cafe  of  the  Earl  of  Lincoln  and  Rolir  -,  this  therefore  feems  to 
be  much  ftronger  againft  the  interpofition  of  the  court  than 
that  of  a  wife,  who,  in  refpcft  to  dower,  is  not  a  mere 
volunteer,  but  founds  hcrfelf  upon  the  marriage  gontra^,  or 
however,  in  the  feveral  inftances  before  mentioued,  is  re- 
lieved where  a  mere  volunteer  is  not  •,  and  therefore  a  dowrefs 
ought,  afortiorij  to  have  the  redemption  of  a  mortgage  in  fee, 
rather  than  a  devifee ;  efpecially  if  it  be,  as  this  cafe  id,  of  a 
mortgage  not  made  by  the  hufband  himfelf,  but  by  the  donor 
of  the  eftate* 

How  far  thefe  reafons  and  authorities  in  cafe  of  dower 
out  of  an  equity  of  redemption  of  a  mortgage  in  fee,  Trill 
weigh  in  that  of  dower  out  of  a  truft  of  the  inheritance 
againft  the  hei/'j  may  be  confidered  when  that  queftion  comes 
before  the  court.  Indeed  in  Robin/on  ngainft  Tong^  heard 
before  the  late  Lord  Chancellor  {6  Nov.  1730.)  the  cafe 
appeared  to  be  the  fame,  viz*  tliat  of  a  widow  claiming 
dower  out  of  an  equity  of  redemption  on  a  mortgage  in  fee, 
not  made  by  the  huft)and  himfelf ;  which  was  infifted  to  be 
the  fame  with  dower  of  a  truft  of  the  inheritance  ;  and  the 
cafe  of  Amhrofe  and  Ambrofe  before  mentioned  was  cited, 
{  719  ]  where  dower  of  a  truft-cftate,  created  by  the  huft>and  him- 
felf, was  denied  ;  tliough  it  was  admitted,  there  might  be  a 
tenancy  by  the  curtefy  of  it;  this  the  Lord  King  thought  a 
groundlefs  diftinftion,  but,  without  attending  to  the  difier- 
cnce  between  a  mortgage  and  a  truft,  or  obferving,  that  ia 
tlie  cafe  of  Ambrofe  and  Ambrofe  the  truft  was  created  by  the 
hufband  himfelf,  and  in  that  before  him,  the  mortgage  wai 
made,  not  by  the  huft^and,  but  by  his  brother  (of  whom  the 
hnftand  purchafed  the  equity  of  redemption ;)   he  favs,  the 

befl 
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Banks  v. 

tVTtQV* 


bcft  way  is  Jlare  decifis  \  but  however,  did  not  determine  the 
point  againft  the  dowrefs  ;  for  by  the  decree  it  appears,  that 
the  cftate  and  mortgage  upon  which  the  queftion  arofe  is  di- 
re£ted  to  be  fold,  and  the  Matter  to  enquire,  whether  the 
defendant  the  widow  be  dowable  ^of  any  eftate  of  her  huf- 
band's ;  and  if  (he  be,  the  Matter  to  put  a  value  upon  her 
dower,  which  is  to  be  paid  out  of  the  money  arifing  by  the 
fale,  preferable  to  her  huft>and's  creditors,  except  the  mort- 
gagee, and  an  annuity  charged  on  the  ettate  fubjedi  to  wfaicb 
thehulband  purchafed  (i). 

^  I  do  not  know,  nor  can  find  any  inftance,  where  a  dower 
of  an  equity  of  redemption  was  controverted,  and  adjudged 
againft  the  dowrefs  i  and  as  there  are  authorities  in  ca^es  lefs 
favourable,  therefore  I  declare,  that  the  plaintiff  being  the 
widow  of  the  perfon  entitled  to  the  equity  of  redemption  of 
this  mortgage  in  queftion  (which  was  a  mortgage  in  fee)  hath 
a  right  of  redemption  ^  and  accordingly  decree  her  the  arrears 
of  her  dower  from  the  death  of  her  hufl>and,  (he  allowing  the 
third  of  the  intereft  of  the  mortgage*money  unfatisfied  at  that 
time,  and  her  dower  to  be  fet  out,  if  the  parties  difler  (2). 


(i)  Reg.   Lib.  B.    1730.    fol.  142.  wy  General y,  Scptt,   Ca.  temp.  Talb. 

(2)  However  it  is  now  fettled  that  138.  God'win  v.  Win/more^  2  Atk.  52$. 

t  wif^  fhall  Dot  be  endowed  of  a  truft  Burge/s  v.  fFbeate,    1  Black.  Rep.  13SU 

eftateof  inheritance^or  of  anequity  of  161.     Dixon  v.  JSaiille^  i   Bro.  Cka* 

redemption  of  a  mortgage  in  fee,  Cha^  Rep.  326. 
Gn  v.  ChajJin,  pod.  3  vol.  229.  Aitor^ 


tn^j  i)  E 

Term.  S*  Michaelis,  19^34- 


Cafe  212.  William  CoWper,  Efq;  Ck)ufin  and  Heir  of 
William  Cowper  only  Son  of  the  late  Earl 
Cowper  by  his  firft  Wife,  and  eldeft  Son  of 
Spencer  Cowper^  who  was  Uncle  and  Heir  of 
the  fame  William  Cowper,  Theodora  Cowper 
Widow  and  Adminiftratrix  of  Spencer  Cow- 
per, Efqi  John  Cowper  and  Afliley  Cowper 
his  younger  Sons,  and  Martin  Madan  and 
Judith  his  Wife  the  only  Daughter  of  the 
faid  Spencer  Cowper,  Plaintiffs  j 

William  Earl  Cowper,  Son  and  Heir  erf  thtf 
late  Earl  Cowper  by  the  late  Countefs  his 
Wife,  Thomas  Woodford  furviving  Exccu-» 
tor  of  the  late  Earl,  Sir  William  Humphreys 
and  Orlando  Humphreys,  Executors  of  Mary 
Booth  furviving  Executor  of  Robert  Booths 
Thomas  Powell  and  William  Powell  Execu- 
tors of  Samuel  Powell  a  Truftee  named  in 
Mr.  Booth's  Will,  and  alfo  another  of  hit 
Executors,  Defendants, 

F    C»  Ab.  TH  ^  ^  ^  ^^^^9  ^^  ^'  ^^  ^^^7  extraordinary,  fo  it  is  of  a  large 

S3S.  pi.  3*  JL     compafs,  and  every  part  requiring  confideratlon,  I  muft 

Tbetrguiient  therefore  necefiarily  take  up  fome  time  in  ftating,  obierving, 

ofSirJofeph  and  arguing  upoH  it,  for   maintaining  the  judgment  that  I 

if  iL  Rolk.  fhall  give. 

Robert  Booth  a  freeman  of  Lon(!ofiy  fcifed  of  a  fmoll  real, 
and  poflcfTcd  of  a  large  perfoiial  cdate,  had  one  only  child 

named 
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n:imcAr  Jtiditif  who  intermarried  in  her  father's  life-time  with     Ccwpit  •. 
M^il/iam  Cowper,  efq;  afterwards  Earl  Cowper^   and  had  iffuc   ^«^^®^'*"- 
by  him  only  one  fon  named  William. 

On  the  5th  of  July  1690,  Mr.  Booth  made  his  will,  where- 
by, after  making  a  provifion  for  his  wife,  in  lieu  of  what  flic 
might  claim  by  the  cuftom  of  London^  he  takes  notice,  that 
he  had  before  given  his  daughter  5000/.  upon  her  marriage, 
which  he  did  not  intend  to  be  in  full  of  her  orphanage  part, 
and  therefore  makes  a  farther  provifion  for  her  in  thefc  words, 
•*  I  do  farther  give  and  bequeath  4500  /.  unto  Mr.  Samuel 
**  Powelly  upon  this  fpecial  truft  and  confidence,  tliat  he  fliall, 
*•  with  all  convenient  fpeed,  lay  out  the  4500/.  in  the  beft 
*<  manner  he  can,  in  the  purchafe  of  lands  and  tenements  of 
**  inheritance,  to  be  conveyed  and  fettled  to  him  upon  the 
*♦  feveral  ufes,  intents  and  purpofes  herein  after  mentioned, 
**  that  is  to  fay,  in  truft  for  and  to  the  ufe  of  my  fon  and 
•*  daughter  JVUI'mm  Convpevy  efq;  and  Judith  his  wife  for  the 
•*  term  of  their  lives,  and  after  the  deceafe  of  my  daughter^  then 
•*  to  the  child  or  children  of  her  body  hereafter  to  be  begotten 
**  (hare  and  fliare  alike,  and  for  want  of  fuch  iflue,  then  to 
**  my  grandfon  William  Cowper  and  his  heirs  for  ever."  He 
farther  by  his  will  charged  fome  annuities  upon  a  leafehold 
houfe  he  had  in  St.  Helen^Sy  London^  gave  feveral  legacies,  and 
deyifcd  the  fmall  real  eftate  he  had  to  his  coufin  Thomas  Heird-- 
fon  for  life,  with  remainder  over,  and  then  gives  all  the  refiduc  [  722  J 
of  his  eftate,  not  before  difpofed  of,  to  his  daughter,  defiring 
that  what  it  fliould  amount  to  over  and  above  tlie450o/, 
might  be  laid  out  with  the  4500/.  to  the  fame  end,  and  for 
the  fame  ufes,  as  are  in  that  (the  above  recited)  claufe  expref- 
fed,  and  made  the  faid  Mr.  Poivell^  his  wife  Mary  Booths  and 
his  daughter  Judith  Cowper ^  his  executors. 

.  On  the  I  November  1690,  Mr.  Booth  died,  and  the  three 
executors  joined  in  the  probate  of  the  will,  but  Mr.  Cowpef 
(in  right  of  his  wife)  aded  as  executor,  and  pofleffed  the  per- 
fonal  eftate. 

On  the  1 6th  of  June  1692  my  Lord  Cowper  (then  William 
Cowpery  efq;)  executed  a  declaration  of  truft,  whereby,  after 
reciting  the  will,  and  that  he  in  right  of  his  wife  (the  heir  and 
Tcfiduary  legatee  of  Mr.  Booth)  had  received  of  Mr.  Booth* % 

perfonal 
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CowriK  ^.  i^erfonal  eftate  (including  a  mortgage  then  unpaid  on  hlfds  is 
Ghucefterjbire)  aflets  above  all  debts  and  legacies,  (uffidentta 
anfwer  the  4500  /•  and  that  he  had  lately  purchafed  an  eftate 
at  Standon  in  Hertford/hire  for  3400  /.  he  declared  that  cftatc 
was  bought  by  him  with  the  money  arifing  out  of  Mr.  Bo^h'% 
perlbnal  eftate,  and  was  to  be  taken  as  part  of  the  4500/. 
and  that  he  had  taken  a  conveyance  to  hhnfeif,  to  the  mtent^ 
that  as  foon  as  the  whole  purchafe  for  the  faid  4500  /.  couLi 
be  compleated,  he  and  his  heirs  fliould  fettle  and  convey  the 
fame  according  to  the  true  intent  of  the  wHl,  or  as  near  as 
might  be  at  the  time  of  fuch  fettlement,  and  tliat  in  the  mean 
time,  the  rents  and  profits  fhould  be  received  by  fuch  perfoiu 
refpefiively,  as  would  in  right  and  joftice  be  intitlecl  thereto, 
in  cafe  fuch  conveyance  were  tuade* 

On  the  5th  of  July  1697  my  Lord  Cowper  executed  a  dc-» 
claration  of  truft  of  three  fifths  of  other  lands  pifrchafcd  by 
him,  wherein,  taking  notice  that  he  had  depofited  the  former' 
[  723  J  declaration  of  truft  in  the  hands  of  Mr.  Ponvf/l^  he  declared 
the  truft  of  the  tlirce  fifths  of  thofc  lands  in  the  fame  manuT 
as  he  had  declared  that  of  the  other  lands,  and  having  fold 
part  of  the  other  lands,  he  declared  that  the  three  fifths  of 
thofe  lands  with  the  lands  unfold  of  the  firft  purchafe,  did  ex- 
ceed the  value  of  4500/.  as  they  really  did.  This  declaration 
was  alfo  depofited  witn  Mr.  Powell^  and  both  were  found 
among  his  papers,  as  appears  by  the  anfwers  of  his  executors. 

In  1697,  or  1698,  lyiUiam  Covoper  the  fon  died  an  infant 
f  f  tender  years,  and  in  April  1 705  died  Judith  tlie  mother. 

On  the  6th  of  Nwemher  1722  the  late  Earl  Ccapcr  made 
his  will,  and  after  fubjc£ting  his  real  and  pcrfonal  eftate  to 
divers  charges,  and  to  debts  and  legacies,  he  devifed  his  real 
eftate  to  the  defendant  the  prefent  Earl  for  life,  remainder  te 
his  executors,  as  truftees  |o  preferve  contingent  remainders, 
remainder  to  the  defendant's  firft  and  other  fons  in  tail  male 
fuccellively,  and  after  feveral  like  remainders  to  Spencer  Cc^^ 
per  his  youiigcit  fon,  and  every  other  fon  to  be  begotten,  for 
life,  and  their  firft  and  every  other  fon  fuccelfively  in  tail 
male,  he  limited  a  remainder  to  his  brother  Spencer  Cc^Lfcr 
for  life,  remainder  to  the  plaintiffs  IVillium^  John  and  AJbUj 
Ccwpcr  and  every   after-born   fon   of    his  brother    Spencer 

Ccvfper 
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totuper  for  life,  and  to  their  firft  and  every  other  fons  fuccef-  *^?^""  ^^ 
tivelj  in  tail  male,  with  proper  limitations  to  tiuftees  to  pre- 
ferve  contingent  remainders,  remainder  to  the  right  heirs  of 
the  Earl.  By  a  codicil  of  the  fame  date  with  the  will,  he  be- 
queathed the  refidlie  of  his  perfonal  eftate  to  his  executors,  in 
truft  to  be  laid  out  in  the  purchafe  of  lands  to  be  fettled  to  the 
fame  lifes  as  he  before  had  devifed  his  real  eftate^  and  fo  as 
they,  and  all  the  lands  he  was  then  feifed  of,  might  go  with  [  724  J 
the  honour,  and  made  his  brother  Spencer  Cowper  and  the  de- 
fendant Woodford  his  executors; 

On  the  loth  of  Ocfoher  i^22i  Li>id  Cowper  diedj  foon 
after  which  both  the  executors  proved  the  will,  and  on  the  i6th 
of  November  followirig,  they  filed  their  bill  againft  the  pre- 
fent  Earl  Cowper^  the  liate  Countefs  Lady  Sarah^  Lady  j^nne 
and  Spencer  Qnvperj  (the  late  Earl^s  younger  children)  and 
againft  Williavi^  John  and  AJhley  Gnvper^  three  of  the  plaintiffs 
In  this  caufe,  in  wliiuh  my  Lord's  will  being  recited  verbatim^  it 
is  alledgcdj  tliat  the  plaintiffs  were  unwilling  to  meddle  with 
any  of  the  eftate,  but  what  was  of  abfolute  neccffity  for  the 
funeral  and  other  immediate  occafions :  but  it  being  neceffary 
to  take  fome  money  for  thofc  purpofes,  the  plaintiff  Spencer 
Cyivperf  on  the  15th  of  OBobcr  1723,  in  the  prefence  of  Mr; 
TVoodford  and  Mr.  Sydenham  (the  late  Earl's  fteward)  took  out 
of  an  cfcriptorc  hi  my  Lord's  houfe  in  George-Jlreei  1670/.  in 
bank-bills,  of  the  difpofition  whereof  the  bill  gives  an  ac- 
count, and  that  fince,  ("j/z.)  on  the  20th  of  the  fame  OEloher^ 
the  plaintiffs  went  to  Colne-grceny  my  Lord's  houfe  in  the 
country,  and  in  Mr.  Sydenham's  prefence^  opened  a  bureau  of 
the  teftator^s,  took  thereout  187/.  12  f.  6d.  |.  which  was  paid 
to  tjie  Gountefs,  and  that  all  the  reft  of  his  perfonal  eftate 
remained  in  the  fame  plight  and  condition  as  it  was  at  tlie 
Earl^  death  5  that  it  being  neceffary  to  prove  the  will  per 
te/leSf'  and  the  plaintiffs  being  unwilling  to  execute  the  trufts 
thereof  Without  the  direflion  of  this  courts  the  bill  prays^ 
that  the  defendants  may  fct  out  tlieir  claims  on  the  real  and 
perfonal  eftates  of  the  late  Earl,  that  the  legatees  may  be  paid^ 
and  an  allowance  fettled  for  the  maintenance  of  the  prefent 
Earl,  aild  my  Lord's  other  children,  that  the  furplus  rents  and 
profits  of  tlie  whole  eftate  may  be  difpofed  of  for  the  Earl's 
benefit,  a  receiver  uppointcd,  the  plaintiffs  account  for  tlie 
'. '  Vol.  IL  Q^q  perfonal 
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Cowrct  V.  pcrfonal  cftate,  and  be  mdemniHcd)  the  will  and  codkll  provci 
and  cllablifhcd,  and  the  tnifts  thereof  compleatly  executed. 
On  the  2 1  ft  of  December  1 7  23,  the  EarJ,  then  an  infant, 
anfwercd  this  bill^  and  infifted  on  his  being  heir  at  law,  and 
intitled  to  the  late  Earl's  real  eflate,  in  cafe  the  will  was  not 
well  proved.  On  the  13th  of  March  following,  Will'tam^  Jchn 
QXiAAJbUy  Cowper  anfwered,  and  admitted  the  will  and  codidl, 
hoping  the  trufts  (hould  be  fully  executed,  and  that  the  re- 
mainders limited  to  them  would  be  decreed. 

On  the  fame  day  the  Earl,  by  his  next  friend,  filed  a  croli- 
bill   againft  Mr.  Spencer   Cowper^   and  Mr.   Woodf^d^    and 
againft  liis  brother  and  fifters,  praying  that  the  defendants 
might  fet  forth  their  feveral  claims  and  demands  of  what  kind 
or  nature  foever,  upon  the  real  and  perfonal  eftates  of  the 
late  Earl,  and  might  account  for  them  \  and  that  if  the  will 
was  duly  executed,  an  execution  of   the  trulls  might  ^be  de- 
creed according  thereto.     Mr.  Spencer  Convper  put  in  his  an* 
fwer  the  (by  the  bill  was  filed,  and  tliereby  gave   the   fame 
account,  as  by  the  original  bill,  of  the  taking    187/.    12/. 
6d.  \  out  of  a  bureau  at  Colne-green  on  the  20th  of  Oclobcr^ 
in  the  prefcnce  of  Mr.  Woodford  and  Mr.  Sydenham^  and  thar 
befides  that  and  1C70/.  5  /•  taken  out  of  the  houfe  in  Gecrgt- 
Jlreety  and  fome  other  particulars  fet  forth   in  his  anfwcr,  he 
had  never  received  any  part  of  the  perfonal  eftate,  or  meddled 
fhcrewiih  \  that  he  had  caufcd  an  iron  cheft  to  be  opened  ia 
the  prefcnce  of  Mr.  Wocdford^   and  Mr.  Sydenham^  in  which 
were  fecuritics,  monies  and  other  things,    which  cheft  was 
locked  again  with  three  keys,  whereof  each  of  them  kept  one^ 
that  the  cheft  >»as  depoCted  with  him,  and  remained  in  iliC 
fame  condition,  ready  to  be  delivered  as  the  Court  {hould 
dired :  that  he  believed  there   might  be  fome  few  things  in 
'     [[  726  3      ^^  cfcriptore  or^chcft  at  Chine-grce/t^  whereof  he  had  the  key, 
but  knew  not  the  particulars,  and  defired  it  might  be  brought 
up  and  dchvered  as  the  Court  (hould  dircft,  he  not  intending 
to  intermeddle  therewitli ;   that  he  had  no  farther  or  other- 
wife  concerned  himfelf  with  the  perfonal  eftate,   having  dc- 
tcrmincd  to  aft  as  little  as  pofliblc  without  the  direction  of  the 
Court  -,  that  he  could  not  fet  out  an  account  of  the  late  Earl's 
real  ellatc,  but  referred  to  Mr.  Sydenham  for  that  purpofc, 
and  faid  he  was  very  defirous  the  trufts  of  the  will  fhould  be 

fully 
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f Ally  executed,  an  account  taken  of  tha  real  and  perfonal     Cow?f»  <». 

cftate,  and  the  furplus  laid  out  in  a  purchafe,   as  the  will 

dire£led,  after  funeral  charges,   debts,   legacies,  and  all  juft 

demands  thereout  dedufted  and  paid  ;  in  order  to  which,  he 

fct  out  Mr.  Booth's  will,  and  ftated  his  claims  under  it  in 

the  fame  manner  as  I  have  before  mentioned,  and  as  is  done 

by  the  prefent  bill,  infilling  that  his  title  to  the  benefit  of 

the  truft  in  Mr.  Booths  will  accrued  from  the  death  of  Judith 

the  late  EarFs  firft  wife;  that  he  believed  the  late  Earl  poflcffled 

the  real  and  perfonal  eftates  of  Mr,  Bocthj  and  that  the  truft 

had  liot  been  fully  executed  ;  and  therefore  he  infilled,  "  that 

•^  he  was  intitled  t6  the  real  eftate  of  Mr.  Booth  undevifed,  and 

*'  to  die  fum  of  4500/.  and  intereft,  or  to  any  eftate  purchafed 

**  therewith,  and  to  an  account  of  the  furplus  of  Mr.  Booth*% 

**  perfonal  eftate,  with  intereft  from  the  death  of  the  faid 

**  Judith  \  but  that  he  conceived  it  might  be  proper  by  a  bill 

^*  to  be  preferred  by  him  againft  Mr.  Boothh  furviving  exe- 

**  cutors  and  other  proper  parties,  to  eftablifli  his  demand, 

**  though  he  found  it  neceflary  to  difclofe  it  by  way  of  an- 

**  fwer  to  this  bill,  which  was  to  difcover  what  demands  the 

•'  defendants  had  on  the  late  EarPs  eftate  5  and  therefore 

<*  craved  leave  to  referve  to  himfelf  the  liberty  of  proceeding 

**  to  eftablifli  his  demand  as  he  ftiould  be  advifed,  and  faving      r  •727  1 

^*  to  himfelf  fuch  his  demand,  as  far  as  die  fame  ftioald  appear 

••^  juft  and  reafonable,  he  fubmitted  to  the  execution  of  tlic 

^^  trufts  of  my  Lord  CowptT*s  will." 

Mr.  Woodford  likewife  put  in  his  anfwer,  and  faid,  he  came 
to  Coine^green  the  1 3th  of  OBober^  the  Sunday  after  the  Earl's 
deadi,  and  with  the  concurrence  of  the  Countefs,  Mr.  Cowper^ 
the  prefent  Earl,  and  Lady  Sarahj  fettled  and  agreed  on  the 
manner  and  charges  of  the  funeral,  and  takes  no  other  notice 
of  what  pafled  there  at  that  time  ;  that  on  the  15th  of  the 
fame  month,  he  attended  Mr.  Spencer  Cowper  his  co-executor 
to  George-Jlreet^  where  finding  feveral  papers,  writings,  letters, 
and  accounts,  many  of  which  were  curforily  pafled  over  by 
them  in  the  prefence  of  Mr.  Sydenham^  fome  few  principally 
concerning  the  teftator  perfonally,  and  of  no  concern  or  value 
to  his  eftate,  were,  as  he  believed,  taken  away  by  Mr.  Couper^ 
and  in  all  other  refpefts  gave  the  fame  account  of  this  tranf-^ 
adion  in  George-Jlreet^  as  is  given  in  the  original  bill,  and  in 

Q^q  ^  Mr, 
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CowPBK  V.  Mr.  Cowper's  anCweir^ -faying,  that  the  iron  chrft  was  removed 
to  Mr.  Covfptr's  chambers ;  that  amongft  othct  things  at  the 
houfe  at  Qdv-greene^  my  Lord  had  a  bureau  or  cabinet,  in 
which  were  {as  he  believed)  187/.  \%s.  6d.  \  in  money, 
which  being  on  or  about  the  20th  of  OSfober  taken  from  thence, 
were  delivered  to  Mr.  Sydenham^  and  by  him  (as  he  believed) 
paid  on  accont  to  the  Countefs. 

The  day  before  either  of  thefc  anfwers  put  in,  Mr.  Spencer 
Cywper  filed  a  bill  agaiuft  the  prefcnt  £arl,  Mr.  IVooeffTrd^  and 
the  furviving  executor  of  Mr.  Booths  and  others,  to  eftablifli 
his  demand,  in  which  Mr.  Bootb^s  will  and  the  two  decla- 
rations of  truil  are  fet  out  verbatim^  and  his  demand  by  this 
bin  is  the  fame  as  by  his  anfwer. 

[  728  ]  In  May  1 7241  the  prcfent  Earl  was  fervcd  with  the  Lord 

Chancillar^s  letter,  and  appeared,  but  was  never  called  upon 
for  an  anfwer  •,  and  none  of  the  other  defendants  were  ferved, 
nor  any  other  proceedings  had  upon  this  bill.  In  tlie  other 
two  caufes  replications  were  filed  to  all  the  anfwers,  and  on 
the  loth  day  of  yuly  1724,  both  caufes  were  heard  together, 
when  the  late  Earl's  will  and  codicil  were  declared  to  be  well 
proved,  and  decreed  to  be  performed ;  to  which  end  an  ac- 
count of  the  perfonal,  and  of  the  rents  and  profits  of  the  real 
cftate  was  directed,  and  the  Mafter  to  take  an  account  of  the 
tellator's  debts  and  legacies,  whom  the  creditors  (hould  attend 
to  make  out  their  debts ;  that  die  furplus  of  the  perfonal 
eftate  (hould  be  laid  out  in  purchafes,  according  to  the  Earl's 
will,  and  the  furplus  profits  of  the  real  eftate  improved  for  tlic 
prefcnt  EarFs  benefit. 

In  purfuance  of  tliis  decree,  on  the  i8th  of  January  1726, 
the  Mafter  having  been  attended  by  foliciiors  for  die  phiin- 
tifTs  and  defendants,  made  a  general  report  of  the  perfonal 
eftate,  which  then  ilood  in  the  name  of  the  late  Earl,  or  of  his 
executors  or  which  had  been  received  by  Mr.  Sydenkamy  who, 
before  die  hearing,  had  by  order  of  the  court  been  appointed 
receiver  of  the  rents  and  profits  of  the  real,  and  of  the  produce 
of  tlu-  perfonal  ^'llate,  in  which  rejH)rt  the  leafchold  eftate  at 
St.  Hdcn^iy  and  the  rent  of  it  due  at  the  F:\rr3  death,  arc  ac- 
counted for  as  perfonal  eft.ue,  as  are  alfo  the  arrears  of  rent 
of  the  eftate  in  Herffordjhirty   concerning   which  die   trulls 

had 
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had  been  declared  by  the  Earl,  and  alfo  a  bond  and  note  en-     Cowpn  v. 
tered  into  by  Mr.  Boothj  are  mentioned  as  outftanding  debts 
due  to  the  £arl^  and  as  part  of  his  perfonal  eflate. 

On  the  28th  of  Jw/y  1727,  the  Mafter,  having  been  at-  "[  ^39  ] 
tended  by  Solicitors  for  the  plaintiffs  and  defendants,  as  alfo 
by  the  receiver,  made  another  report  of  his  having  pafTed  the 
receiver's  accounts  of  the  rents  and  profits  of  the  real,  and  of 
the  intereft  and  produce  of  the  perfonal  eftatc  from  the  Earl's 
death,  to  Michaelmas  1726  ;  thefe  accounts  comprife  the  rents 
of  the  eftate  in  Weftmorlani^  of  the  houfe  in  London^  and  of 
the  eftate  in  Hertfordjbire^  and  alfo  the  intereft  of  the  favings 
of  the  late  Earl's  eftate  which  had  been  from  time  to  time  in- 
verted in  fecurities  for  tlie  now  Earl's  benefit  according  to  the 
decree. 

On  the  iGth  of  April  1 728  the  Mafter  made  another  report 
of  his  having  paffed  the  receiver's  accounts  till  Michaelmas 
X  727,  and  the  fucceeding  accounts  after  Mr.  Spencer  Cowpet^% 
death  were  paflcd  in  the  fame  manner  till  the  prcfent  Earl 
came  to  age.  Indeed  none  of  the  reports  were  confirmed,  nor  Not  ufwai  to 
it  it  ufual  to  confirm  reports  of  receivers'  accounts,  as  all  ex-   ^*^*  «porti  of 

t       #•   n  J  1  11..  /•  receiver**  ac- 

cept the  nrlt  are  ;   and  as  to  that,  tliough  it  is  not  confirmed    counu  conarm- 

in  common  form,  yet  the  following  orders  obtained  at  the  in-  ***' 
ftancc  of  Mr.  Coivper  and  Mr.  Woodford  are  (I  conceive)  an 
implicit  confirmation  of  it ;  for  on  tlie  1 2th  of  November  1 724 
an  order  was  made  on  their  motion,  that  feveral  fums,partof  the 
Earl's  eftate,  then  out  upon  fecurities,  and  expedcd  to  be  paid 
in,  fiioultl  be  placed  out  \i\  Sotith-fea  annuities  in  their  names  j 
and  on  the  22d  of  June  1727  there  was  an  order  upon  their 
petition  to  fell  the  (locks  of  which  the  Earl's  perfonal  eftate 
then  confifted,  and  lay  out  the  monies  arifing  from  fuch  fale  in 
purchafes.  On  the  8th  of  Alarch  1727,  they  preferred  ano- 
tlicr  petition,  reciting  the  decree,  the  report  of  the  receivers' 
accounts,  and  that  they  were  defirous  to  improve  the  favingi  [  73 -l 
of  the  now  Earl's  eftates,  and  had  agreed  to  place  out  i  o,oooA 
on  a  mortgage,  which  fum  was  to  be  advanced  out  of  die 
clear  produce  of  the  real  and  perfonal  eftate  of  the  Earl ;  that 
the  receiver  had,  with  their  approbation,  paid  7000  /.  hi  part, 
and  would  foon  have  3000  /.  more  in  hand,  and  that  the  de- 
cree having  only  provided  for  placing  out  the  furplus  profits  of 
|lie  real  eftate,  they  apprehended  it  neccfFary  to  Iiave  an  or- 
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B^ilT**  ^*  ^^^  ^^^  placing  out  and  improving  the  clear  produce  of  Ac 
perfonal  cftate  in  the  fame  manner ;  they  therefore  prayed  that 
tlie  receiver  might  pay  the  3000/.  and  that  the  mortgage 
rnight  be  made  to  them  in  truft  for  the  Earl,  and  fuch  farther 
fums,  as  from  time  to  time  fliould  be  faved  for  the  Earl  out  of 
the  perfonal  as  well  as  real  eftates,  be  placed  out  at  intereft 
and  improved  for  the  benefit  of  the  Earl,  in  their  names.  On 
the  13th  of  Alarch  1 727,  this  petition  was  heard  in  the  prc- 
fence  of  counfel  for  the  petitioners  and  tlie  Earl,  wlicn  it  was 
referred  to  the  Mailer  to  fee  if  the  fccurity  propofcd  was  2 
good  one,  and  if  fo,  the  receiver  was  to  pay  the  3000/.  and 
the  mortgage  to  be  mad^  to  the  petitioners  in  truft  for  the 
Earl,  and  the  future  favings  of  the  perfonal  eftate  were  order- 
ed to  be  improved  for  the  Earl's  benefit  in  their  names. 

This  order  hath  been  thus  executed,  (v/x.)  on  the  17th  of 
July  1728  the  Mafter  having  been  attended  by  folicitors  for 
the  plaintlfFs  and  defendants,  certified  his  approbation  of  the 
title  and  fccurity;  and  on  the  nth  of  Njv^mhrr  1728,  ap- 
proved the  mortgage  deeds  made  to  the  plaintiffs  by  the  dc- 
fcription  of  truftees  on  behalf  of  the  Earl.  The  money  was 
paid,  and  the  mortgage  deed  executed  by  Mr.  Woodford  only, 
after  Mr.  Cyivper's  death,  and  in  purfuance  of  an  order  for  th^t 
[  73^  ]  purpofe,  this  mortgage  has  been  afligned  to  the  prefcnt  Earl 
Cywper  on  his  coming  to  age. 

During  all  thefe  pvoceedvigs^  Mr.  Cov^'i^cx  never  made  one fingk 
Jltp  towards  proving  his  claim  or  demand j  or  Upwards  coming  in  as 
a  creJiicr  under  this  decree  ;  but  fufered  the  rents  cf  all  thife 
ejldtcs  noiu  claimed^  to  he  accounted  for  as  my  Lord  Covi-pcr's,  ar.d 
foon  after,  (•lvi^.)  on  the  10th  o( December  1728,  died. 

The  plaintiff'  IViliiam  is  his  eldeft  fon  and  heir,  and  as  fuch 
is  lieir  at  law  of  f HI  Ham  Ccivper^  the  Ion  of  my  Lord  ConxpiTy 
by  his  firfl:  wife. 

The  plaintiff  Theodora  Coivper  is  Mr.  Spencer  Cciipsr's 
willow  and  adminiftratrix,  ami  the  plaintiffs  John  and  y//?\'i> 
diiper  and  Judith  Jlladan  are  his  younger  children,  who  have 
brought  tills  bill  [tnut.itis  mutandis  the  fame  with  Mr.  Spencer 
Ccwper'^iiy)  to  have  an  account  of  Mr.  ^i?5/^'s  perfonal  eftate 
not  inverted  in  purchafes,  of  the  rents  and  profits  of  the  eftates 
iu  Hertfordjhirc  and  JFtJltmr eland y  and  of  the  houfe  iu  Lond^n^ 

to 
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to  have  a  conveyance  to  the  plaintifF  Wiliiarn  Coivper  of  the   -j.^*J^ 
eilates  in  Hertfordfljtre  and  Wejlmordand^  and  an  aflignment  to 
him  of  the  term  in  the  houfe  in  London^ 

The  defendants  all  anfwered,  but  none  of  them  arc  con- 
cerned in  intereft,  except  the  defendant  the  prefent  Earl. 

The  eftate  in  Wejlmoreland  was  only  a  mortgage,  and  the 
•  boufc  in  London  a  leafchold  for  years  -,  they  were  therefore  both 
part  of  the  perfonal  eftate  of  lAr.  Booths  and  to  be  governed  by 
his  will ;  the  rents  and  profits  thereof  were  received  by  my 
Lord  Ctnvper  during  his  life,  and  after  his  death  brought  into  [  732  ] 
the  receiver's  accounts  as  part  of  his  Lord(hip*s  eftate. 

Now,  as  to  any  account  of  the  perfonal  eftate  of  Mr.  Booth 
received  by  my  Lord  Qnvper  and  not  inverted  in  purchafes,  or 
of  the  rents  and  profits  of  the  Hertfordjlj'ire  and  London  eftates 
received  by  his  Lordftiip,  or  of  thofe  received  after  his  death, 
and  brought  into  tlie  account  taken  in  this  court  purfuant  to 
the  decree  before  mentioned :  I  am  of  opinion,  that  the  bill 
ought  to  be  difmifled  5  and  as  to  all  the  perfonal  eftate  of  Mr. 
Boothj  peflefTed  by  my  Lord  Coivper,  and  no  part  whereof  was 
poflefled  by  Mr.  Booth  or  Mr.  Powell,  the  bill  muft  be  like- 
wife  difmifled,  as  againft  their  reprefcntatives. 

This  will  be  a  difmiflion  of  the  whole  bill  as  to  all  the 
plaintiffs,  except  Mr.  fVllliam  Coivper,  and  even  with  refpe£l 
to  him,  as  he  is  jointly  concerned  with  the  other  plaintiffs  in 
the  perfonal  eftate  of  Mr.  Spencer  Coivper. 

ijly  As  to  any  account  of  the  perfonal  eftate  of  Mr.  Booth 
received  by  my  Lord  Coivper  and  not  invefted  in  purchafes,  or 
as  to  the  rents  and  profits  of  the  Hertfordjblre,  Wejlmoreland, 
and  London  eftates  received  by  my  Lord,  the  plaintiffs  claim  as 
reprefcntatives  and  next  of  kin  of  Mr.  Coivpei-,  and  if  he  was 
intitled,  then  was  he  a  creditor  of  my  Lord  Coivper,  and  ought 
to  have  come  in  upon  tlie  foot  of  the  decree  made  in  the 
caufes  before  mentioned. 

My  Lord  by  his  will  had  charged  all  his  eftate  real  and  per* 
fonal  with  the  payment  of  his  debts,  and  by  the  decree  Mj. 
Sf>encer  Coivper,  as  well  as  his  co-executor  Mr.  IVoodford,  was 
to  account  for  the  perfonal  and  the  rents  and  profits  of  the 
real  eftates,  the  creditors  were  to  come  in  and  prove  their 
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C«wriift  «r.  debts,  and  the  furplus  only  was  to  be  laid  out  in  purchafe^ 
Ev  owf  It.  p^jj^^j^nj  ^Q  jjjg  Lordfiiip's  will ;  Mr.  Spencer  Cowper  therefore 
might  have  craved  an  allowance  in  the  account  of  his  dcr 
mand  ;  or  if  not,  might  have  come  in  as  a  creditor  by  the  cxr 
pre(s  provKion  of  the  decree,  and  one  way  or  other  ( I  con- 
ceive) he  ought  to  have  come  in,  for  he  had  difdofed  his  de- 
mand by  his  anfwer  to  the  crofs  bill,  was  party  to  the  decree, 
and  to  the  account  taken  purfuant  thereto  ^  and  in  fuch  cafe 

If  there  be  ■  do-   j  j^^lare,   I  (hall  always  be  of  opinion,  that  an  executor  or 

ciec  for  in  •€-  '  * 

count  to  which    truftec  ought  not  to  lie  by,  and  put  the  eftate  with  which  hs 

Jw^^d^the      is  intruded  to  the  expcncc  of  a  new  fuit,  to  obtain  fatisfa£Koo 
executor  has  a      foj-  ^  demand  which  he  might  have  had  in  the  courfe  of  the 

^bt  which  he  ... 

does  not  claim,     former  proceedings  \  this  is  not  a£iing  agreeable  to  his  truft. 
but  lies  by,  and 

the  acconot  if  uken  and  perfeAed,  he  ilull  not  bring  a  new  hiU  for  hit  debt,  and  pn^  the  eftate  to  e 
cfaar|e,  thit  being  contrary  to  the  truft  repofed  In  him* 

^dly^  As  to  the  account  of  the  rents  and  profits  of  the  eftatei 
received  after  the  death  of  my  Lord  Crwper^  and  brought  into 
the  account  before  mentioned,  Mr.  Spencer  Cowper  was  party 
to  that  account  and  bound  by  it,  and  the  plaintiffs  who  Hand 
in  his  place,  cannot  avoid  that  bar  by  an  original  bill,  no  nor 
by  a  bill  to  efUblifh  it,  though  he  did  not  think  fit  to  profecute 
it ;  fo  that,  as  to  this  account  likewife,  there  muft  be  a  dif-< 
miflion,  as  being  finally  barred. 

The  great  qucftion  then,   in  this  cafe,  concerns  the  Hert' 
forcljbire  eftate  principally,  which  the  fole  plaintifFnow  remain? 
ing  (^Ir.    W'tlllam  Cowpcr)    claims,    as   coufin   and  heir  of 
miiam  Cowper  the  late  Earl's  fon  by  his  firft  wife. 


[734  ] 


With  regard  to  that,  the  declarations  of  truft  executed  by 
my  Lord  Coiiper^  take  notice  of  Mr.  BootU^  will,  and  declare 
thcfe  lands  were  purchafcd  with  4500/.  being  money  arifing 
out  of  Mr.  Booths  perfonal  eftate,  and  were  to  be  conveyed 
and  fettled  to  tliC  ufes  of  Mr.  Booth's  will,  and  in  die  mean 
time  that  the  rents  and  profits  ought  to  be  received  by  the 
perfons  intirlcd  as  if  fuch  fcttlenient  had  been  made.  Thcfe 
dtrclarations  being  relative  to  the  will  of  Mr.  Bocib^  if 
Mr.  Spencer  Cowper  as  uncle  and  heir  of  TVilliam  Ccwper 
became  intitled  by  or  under  that  will,  it  is  tlic  fame 
as  if  the  truft  had  been  exprcfsly  declared  for  him,  and 
Uicn    undoubtedly    he  had   an   equitable   eftate    vefted  in. 


rather  cfcheat. 


Dc  Term.  S.  Michaelis,  1734.  ^34 

idm  which  hath  defcended  to  the  plaintiff;  and  fo  Is  his      CowvtR  «• 
dde.  E«lC.w,M. 

Indeed  it  has  bean  obje£ted>  that  although  Mr.  Spencer 
Cawper  was  heir  to  his  nephew  IVilliamy  yet  he  was  not  next 
lof  kin,  and  if  the  4500  /•  had  remained  in  money,  his  Lord- 
fliip  would  have  had  it,  and  after  him  the  prefent  Earl  accord- 
ing to  his  father ^s  will. 

But  this  obje£lion  is  of  no  weight ;   for  had  the  4500  /•   Lao^i  cannot 
remained  infpecie^  it  muft  have  been  qonfidered  as  land,  and   jJn*"^^^^  ^ 
have  been  goyemed  by  Mr.  BootV%  will ;  it  is  impoflible  for   ther,  but  (hail 
the  f^her  to  be  heir  immediately  to  the  fon :  nay,  the  law  fays 
the  land  fliall  rather  efcheat  *,  for  which  reafon  it  muft  have 
defcended  to  Mr.  Spencer  Cowper^  elfe  it  could  not  have  de- 
fcended at  all. 

As  to  the  hardfliip  of  fetting  up  this  right  in  refpeA  to  the 
perfon  againft  whom  the  fuit  was  brought,  I  own,  and  cannot 
forbear  declaring,  that  were  I  to  confider  the  matter,. not  as 
fitting  in  judicature,  but  taking  in  all  manner  of  confiderations, 
(uch  as  honour^  gratitude^  private  confcunccy  btc,  I  muft  think 
this  claim  (hould  never  have  been  made.  The  defendant  is 
fon  and  heir  of  my  Lord  Cowper^  in  confequence  of  whofe 
marriage  with  his  firft  wife,  the  fubje£l  matter  of  the  plain-  [  735  1 
tiffs',  as  well  as  his  father's  claim,  has  arifen;  their  obligations 
to  my  Lord  Coivper  laid  upon  them  in  his  life*time  could  not 
but  be  very  great,  and  his  kindnefs  continued  to  the  laft,  for 
by  his  will,  they  and  their  iifue  are  put  into  the  intail  of  the 
the  eftate,  to  go  along  with  the  honour,  which  by  his  patent  is 
limited  to  them  ;  the  defendant  now  fuftains  that  honour,  and 
jcvery  one  would  wilh  the  whole  eftate  to  go  along  with  it. 

Befides,  as  my  Lord  Hale  faid,  in  the  cafe  of  Collmgwood  Though  the  la^^ 

and  Pace^  i  Vent.  424.  the  brother  of  tlie  half  blood  is  nearer   o,!"  ofUic  hdf 

*  than  the  uncle,  and  is  therefore  preferred  in  the  adminiftra-   kiood  to  be  heir, 

tion  ;   for  the  uncle  on  the  part  of  the  father,  hath  no  more   \l\\l  rcifon  for 

blood  of  the'  mother,  than  the  brother  of  the  fccond  venter,  •/'  *"®^  ^*»*  ""^^^ 

,.,,,.  ,.  iit/-f/-t  !•  not  only  more 

and  he  hath  the  immediate  blood  of  the  fat;icr,  which  the  remote,  but  hai 
uncle  hath  not  j  the  uncle  is  forced  to  go  up  to  the  grand-   bTpod^'heh^ar- 
father,  and  meet  the  blood  of  the  nephew  in  hun,  fo  that  it  is   »"!  "<>"«  *»^  ^ 
^mpofTible  to  find  out  a  reafon  in  nature  for  preferring  the   "^      * 
uncle  to  the  half  brother.     Indeed  he  offers  a  legal  reafon  for 
it,  which  is  this,  {viz.)  that  our  law  agreeing  with  the  canon 
|aw^  makes  brother  and  brother  but  one  dcgrecj  and  uncle 

and 
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and  nephew  two  dcgrcci,  and  thereby  Ac  law  gives  a  mediate 

defcent  to  the  uncle  tnediattte  patre^  but  the  dcfccnt  to  die 

brother  mud  be  immediate,  if  at  all ;  and  my  Lord  //^r/f  hoMs, 

t]iat  the  half  blood  impedes  it:  but  now  let  us  examine  this; 

our  law  taking  the  computation  of  degrees  of  kindred  from 

the  canon  law,  (which  by  the  way  fhortencd  the  degrees  or 

difbncc  of  relation,  in  order  to  increafc  the  number  of  dif- 

penfations  from  the  court  olRome^  makes  brother  and  brother 

but  one  degree  ;  whereas  the  civil  law,    in  its  computatioR, 

went  up  to  the  common  parent  or  father,  and  down  again  to 

the  perfona  propofita^  and  fo  made  brother  and  brother  two 

degrees,  which  is  certainly  right ;  for  there  is  no  confangii 

nity  among  collaterals,  but  by  meeting  of  tlie  blood  in  fomc 

t  common  perfon  or  parent ;  but  now,  taking  our  law  to  be 

right,  why  fhould  the  half  blood  impede  tlie  defcent  to  the 

heir  on  the  part  of  the  father,  why  fliould  the  bkxni  of  a  dif. 

ferent  mother  hinder  the  defcent  to  the  heir  of  the  father, 

efpecially  when  it  is  conCdered,  that  neither  of  the  compcti' 

tors  hath  any  of  the  mother*s  blood,  as  hath  been  obfervcd  ? 

Thefe  feem  confiderations  of  weight ;  but  ftill,  fitting  in  a  1^ 

judicature,  I  muft  judge  of  the  plaintifPs  chim  as  the  law  £/, 

and  not  as  I  fvouiJbavf  it ;  the  Court  muft  judge  according  to 

the  ftated  ruks  of  law  and  equity,  and  if  the  plaintiff*  *s  claim 

is  not  barred,  nothing  is  plainer  than  his  title  ;  the  law,  if  it 

had  been  a  legal  title,  would  undoubtedly  have  caft  the  defcent 

upon  his  father,  who  by  the  declaration  of  truft  had  an  cqui- 

E^uiuVeeflatei   table  title;  now  equitable  and  legal  eftates  are  defcendiWc  in 

Il^frmeruic*      the  fame  courfe.     Ufes  before  the  27  H.  8.   were  equitahte 

ot  acfccnt  as        clLitcs  *,  but  vct  the  common  law  directed  their  defcciiti,  psr- 

la)  Vir.cante       tlcuUrly  thcrc  was  'Si  p^f'^iO  [ii)fi\i:ns  of  an  ufc,  as  well  as 

^iTViV.  ^^^*      ci'a  legal  inheritance,  i    (Jc.  1  21.  L  4  Cb.  22.  wiiich  eke  tlu 

vcar-bcok  of  the  5  Ed,  4.  7.  ^.  fo  iliat  tlie  brother  of  the  Lilf- 

blood,  Wcis,  in  that  cafe,  excluded  from  the  iclieritancc  oiaa 

equitable,  as  well  as  of  a  legal  eftat  j. 

•     f<j«fc«nt  The  Lord  C)le\  fomewhcre  fets  a  value  upon  the  laws  of 

frt  pUin  M  th«t  ]ir-!iV:J  in  relation  to  dcfcents,  on  account  of  the  cert^dnty  of 

J^w  dif^teV^  tlicHi ;  but  cOi-.fidering  I;o\v  many  trufts  are  now  a-days  created 

»bo4t  them.  jj^  lands,  and  how  many  queftions  have  arifen  concexniag  ufcs^ 


t  See  the  prtfaccto  his  fcccnd  report  towards  the  end. 


rhcthcr 


Dc  Term.  Michaelis,  I734.  737 

*w^licAcr  executed  or  not,  I  think  we  (hould  have  little  reafoh  i^®^7**  ''' 
to  boaft  of  the  certainty  of  our  laws  in  the  rules  of  defcent,  if 
legal  cftatei  were  governed  by  one  rule,  and  equitable  by  ano- 
ther. Befides,  as  my  Lord  Cowper  thought  proper  to  take  the 
convepnce  of  the  land  in  qucftion  to  himfelf,  let  us  now  fup- 
pofe  he  had  lodged  the  legal  eftate  in  another  perfon,  could 
the  prefent  Earl  have  had  the  conveyance  of  the  inheritance 
from  that  truftee  ?  plainly  he  could  not ;  now,  if  the  plaintifF 
as  heir,  and  not  the  defendant  as  brother  of  the  half  blood, 
muft,  under  fuch  circumftances,  have  been  entitled  to  a  con- 
veyance, furely  my  Lord  Cowper's  vefting  the  legal  eftate  in 
himfelf  can  make  no  alteration  in  the  cafe. 

The  next  thing  to  be  confidered  is,  that  fuppofing  thefc 
objeftions  not  to  ftand  in  the  plaintiff's  way,  as  plainly  they 
do  not,  then  the  qucftion  will  be,  >^hether  any  thing  elfe  is 
fufficient  to  bar  his  demands  ? 

With  regard  to  the  proof  of  my  Lord  Cowper^s  keeping  his 
accounts  of  thefe  eftates  jointly,  and  in  the  fame  manner  with 
his  other  eftates,  of  his  letting  leafes  of  them,  having  them 
meafured  and  mapped,  and  of  Mr.  Spencer  Cowper's  faying 
that  the  late  Earl  had  declared  to  him  juft  before  his  death, 
he  did  not  owe  above  1 00  /•  and  that  there  was  not  a  more 
pun£^ual  and  juft  man  in  the  world  than  he,  thefe  proofs  to 
mc  feem  not  material ;  for  certainly  my  Lord  Coivper  thought 
the  lands  in  qucftion  his  own  during  his  life,  his  enjoyment  of 
them  is  a  fulFicient  evidence  of  that,  and  it  does  not  appear 
Jfir-  Coivper  knew  of  this  claim  when  he  faid  thefe  things. 

The  objeftions  made  againft  the  plaintifi^s  claim  ( fuch  I 
mean  as  feem  of  any  weight)  are  thefe : 

pirjty  Length  of  time  fince  the  title  accrued,  which  was 
from  the  death  of  Lord  Cowper's  firft  wife  in  reverfion,  if  not 
inpoffeflion.  S^r(?/////y,  The  improbability  of  my  Lord  C^w/^f/'s  L  W^  J 
fuffering  his  brother's  title  to  ftand  out,  when  he  might  have 
obtained  a  releafc  or  conveyance  of  it.  Thirdly^  tlie  tender, 
or  IKght' manner  in  winch  the  plaintiff's  father  mentioned  his 
cJaim  in  his  anfwer  to  the  defendant's  bill,  and  to  Mr. 
Sydenham  the  late  Earl's  fteward  a  little  before  his  death* 
Fourthly^  His  not  profecuting  his  bill  to  make  good  that  claim, 
but  on  the  coatrary,  fuffering  a  pioccdurc  whereto  he  was 

party 


yjg  De  Tcmu  S»  Michaelifl,  1734* 

Covf  >K  «*  party  to  go  on,  and  the  rents  of  the  lands  in  queftion  tobc 
IffiCowfs*.  accounted  for  as  part  of  the  late  Earl's  cftatc.  FiftUj^  Oi 
not  coining  in  as  a  creditor  for  the  reftduum  of  Mr.  Bootf&'sper- 
fonal  eftate  pofTefTed  by  the  late  Earl^  though  as  fuch,  he  was 
invited  or  direded  by  the  decree :  but  above  ail,  Sixthh^  Ik 
poiTeffing  himfelf  of  the  late  EarFs  papers,  writings,  and  boob 
of  account  after  his  death,  without  the  participation  of  Im 
co-executor  Mr.  Woodford^  burning  and  deflroying  fuch  s 
he  thought  fit.  Thefe  things  rcoft  certainly  give  an  un£i- 
Tourable  afpe£l  to  the  plaintiff's  claim,  however  go  not  lb 
far  as  to  bar  it. 

The  cafe  being  not  of  an  accidental  lofs,  or  fuppreflion  of 
a  deed,  two  things  are  neccffary  for  the  defendants  to  profe, 

ifti  That  Mr.  Spencer  Cowfer  did  execute  fooie  deed  or 
writing  whereby  the  eftate  was  conveyed  or  releafed  to  the 

Earl. 

^dlyf  That  fuch  deed  was  dcftroyed  or  fupprefled  by  him. 

It  mud  be  granted,  that  the  plaintiff 's  father  having  an 
equitable  eftate,  if  he  is  divefted  of  that,  it  muft  be  by  fome 
deed  or  writing  fuflicient  for  that  purpofe  ;  this  is  fuppoied 
by  the  defendant's  making  the  plaintifPs  father's  burning  or 
r  71Q  ]  deftroying  papers  or  writings  a  part  of  his  defence;  aikl 
therefore  a  prefumption  of  fatisfaAion  made  by  my  Lord 
Co^vper  for  this  claim,  is  not  (as  was  faid  by  forae  of  the  de- 
fendant's counfel)  of  itfclf  fufiicicnt,  but  there  muft  hive 
been  fome  deed  or  writing  to  convey  or  rcleafe  the  eftate,  or 
that  will  operate  as  fuch.  Now  it  does  not  fufficiently  ap> 
pear,  nor  can  it  be  inferred  or  prefumed,  that  there  was  fuch 
a  deed  or  writing,  or  that  it  was  deftroyed  or  fuppreiicd  by 
Mr.  Cowper. 

As  to  the  firft  objeflion,  the  length  of  time  Gnce  the  titk 
accrued,  which  was  upon  the  death  of  my  Lord  Cowper*s  wife, 
in  reverfion,  if  not  in  poffeflion,  Mr.  Spencer  Ccwper  in  his  bill 
and  the  plaintiffs  in  theirs,  fuppofe  tlie  title  commenced  then 
in  pofleflion,  and  demand  an  account  accordingly ;  but  the 
plaintiffs,  at  the  hearing,  abridged  their  demands,  praying  an 
account  only  from  the  death  of  my  Lord  Cenvpery  which  in 
this  cafe  ought  to  be  inferted  in  the  decretal  order,  and  will 
bind  the  plaintiffs  who  (particularly  Mr.  Wilihm  dnvper) 

cannol 
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cannot  fay  hereafter,  that  their  father's  title  accrued  in  pof-     ^^.^'•*  *• 
fcllion  before  the  death  of  my  Lord  Cowpen  hut  the  defendants 
counfel,  in  order  to  lengthen  the  laches  of  the  plaintiff's  fa- 
ther, may,  by  way  of  argument,  ftill  infift,  as  they  have  hi-i 
therto  done,  that  it  did  accrue  in  poiTeflion  on  the  death  of 
may  Lord's  firft  wife.     The  firft  limitation  is  to  lyiUiam  Cow-   Derifeoflindu 
per  and  Judith  his  wife  for  the  term  of  their  natural  lives  ;  this   wift  for  their 
undoubtedly  would  carry  an  eftate  for  both  their  lives,   du-  J^*4eltho?Sc 
¥ing  the  life  of  the  furvivor,  and  according  to  Brtulene/Ps  cafe,   wife,  then  to 
5  Rep.  9.  which  hath  been  always  taken  for  law,  unlefs  the  MponUiedeith 
next  words,  [and  ^fter  the  deceafe  of  Judith^  then  to  the   of  the  wife  the 
child  or  children]  reftrain  and  make  them  carry  only  an   detennioes. 
eftate  during  the  joint  lives  of  my  Lord  (then  Mr,)  Cowper 
and  his  lady ;  and  indeed,  if  the  latter  wx)rds  are  not  fo  taken,      [  ^j^q  ] 
tfaey  muft  be  totally  reje£);ed,  and  the  fubfequent  limitations 
made  to  take  place,  not  upon  the  death  of  Mrs.  Cowper^  ac- 
cording to  the  will,  but  to  expe£k  till  die  death  of  both ; 
whereas  on  the  contrary,  if  they  are  fo  taken,  they  may  re- 
ceive a  conftruftion,  and  be  underftood  to  veft  the  remainder 
in  Mrs.  Gnvper^  upon  the  determination  of  the  former  eftatt 
by  the  death  of  her  hufband  \  and  I  am  of  opinion,  that  this  is 
the  true  way  of  conftruing  Mr.  Booths  will,  it  being  certain, 
that  the  literal  and  grammatical  conflru£lion  of  a  limitation 
to  A.  and  B.  for  the  term  of  their  lives,  is  for,  the  term  of 
ifoth  their  lives,  for  thrir  lives  being  plural  muft  comprehend 
both,  and  join  them  together  ;  which  is  the  legal  conftru£lio9 
too,  where  there  is  no  particular  reafon  to  vary  from  it ;  for 
fo  it  is  held   in  Auditor  Curl's  cafe,   ir  Rep.  3.   b.  that  an 
office  granted  to  two  pro  termino  zitarum  fumrum^  determiaes 
by  the  death  of  one.     Indeed  in  a  limitation  of  lands  it  is 
otherwife  ;  and  the  reafon  of  the  difference  is  this :  a  join  te- 
nancy of  lands  may  be  fevered,  and  if  it  be  not,   the  intereft 
muft  confequently  furvive ;  which  is  otherwife  in  an  office  \ 
and  that  it  is  fo  in  lands,  is  not  from  the  import  of  the  words 
of  that  limitation,  but  from  the  inftitution  or  operation  of  law; 
for  if  the  words  imported  a  furvivorfliip,  it  would  be  fo  in 
botli  cafes ;   bcfules,  upon  a  feverance  of  the  jointenancy  In 
land,   the  eftate  does  not  continue  during  the  life  of  each 
donee»  but  determines  upon  the  death  of  one  for  his  moiety, 
and  of  the  other  for  his,  according  to  Dyr  67.  a.  and  i  Injl^ 

197. «. 


I  am  fenril)Ie  there  is  a  diverfity  of  opinio 
.learned  judges  of  the  prefcnt  time,  whether  th 
tion  of  words  in  a  will,  or  the  intent  of  the 

JhVir«nt*n';:  g^^-^^"?  f^^^^y  P^^^  ^  fiiall  always  contend  : 
pUin,  that  ought   tion  whcrc  it  is  plain,  and  I  think  the  ftronc 

to  control  the  ,         _,  ^.-,.  .         .^  . 

legal  operjtiun     ^^e  on  tiiat  fule  *,  tor  if  the  intention  is  lometii 
ot  the  wofdi.       ^^  jj.  jj.  a^in^itt-d  \^  muft,  and  not  always  give  ws 

conllru£lion,  and  yet  at  other  times  (hall  not  ; 
will  then  be  no  rule  to  judge  by,  nor  will  any 
how  to  advife  his  client ;  a  mifchief  which  ju 
prevent. 

Thus  much  I  have  tliought  proper  to  fay  upon 
whetlier  the  remainder  came  into  poffeflion  upoi 
Mrs.  Gaivper^  or  not  till  the  death  of  her  hufban 
I^ord  Ccivper^)  bccaufe  it  was  laboured  fo  muc 
and  I  did  not  care  to  pafs  it  over  fupcrficially  ; 
tliink  it  not  very  material.  If  Mr.  Spencer  Co% 
knowledge  of  his  title  before  my  Lord's  death,  ; 
been  material,  by  lengthening  the  time  of  hi 
there  is  no  proof  of  that ;  and  Mr.  Woodford  I 
fays,  that  the  15th  of  Oclobtr  1723,  (five  d 
Earl's  dcatli)  was  the  firft  time  Mr.  Cowper  e 
demand  under  Mr.  BootJjs  will,  whicli  Mr.  Wot 
never  heard  of  before,  nor  is  there  ground  to 
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daughter  iti  matriagc,  his  eftatc  almoft  all  pcrronal,  how  then     S^^q^^^'^ 
could  Mr,  Cowper  divine  he  would  order  it  to  be  converted 
into  land,  and  afterwards  difpofe  of  it  in  fuch  a  manner,  as  to 
carry  it  from  his  own  heirs,  and  give  it  him  ? 

As  for  the  declarations  of  trull  wherein  Mr.  Booties  will  is 
recited,  how  Hiould  Mr.  Cowper  know  of  them  ?  they  were 
rfepofited  by  my  Lord  Cotuper  Witli  Mr.  Powell  the  executor,  ; 

and  found  after  his  death  among  his  papers,  as  his  cicecutors 
fay  by  their  anfwer,  which  is  not  contradifted  by  proof;  be- 
Cdc«,  one  of  the fe  declarations  takes  notice  that  the  other 
vras  depofited  with  Mr.  Powetly  and  there  being  the  fame 
reafon  to  depofit  the  one  as  the  other,  no  doubt  they  were 
both  fo,  and  in  Mr,  Powell's  cuftody  at  the  time  of  his  death; 
To  that  there  is  no  reafon  to  fuppofe  Mr*  Spencer  Cowper  knew 
any  thing  of  his  title,  till  after  my  Lord's  death. 

But  then  they  objeft  the  improbability  of  my  Lord  Convper^% 
iuffering  his  title  to  (land  out  when  he  might  have  obtained 
a  releafe  or  conveyance  of  it. 

As  to  this,  1  am  in  the  dark,  I  mean,  with  refpeft  to  my 
Lord's  knowledge  of  Mr.  Cowper's  title ;  one  would  think,  he 
had  confidered  the  limitations  in  the  will,  and  confequemly 
to  whom  the  cftate  would  go  after  his  death  ;  but  that  his 
Lordfliip  was  pofitive  in  his  opinion,  upon  limitations,  fo  am- 
biguous, does  not  appear,  and  is  the  more  doubtful,  as  in 
neither  of  ^  tlie  declarations  of  truft  executed  by  his  Lordfliip, 
did  he  take  upon  him  to  determine,  how  the  eftate  was  to  go 
by  virtue  of  the  limitations ;  all  that  he  fays  is,  that  iljbould 
go  according  to  the  true  intent  of  Mr,  Booth'/  wilL  What  power 
or  influence  my  Lord  Cowper  h^d,  doth  not  judicially  appear;  r  ^j^j  ] 
if  he  did  obtain  a  releafe  or  conveyance  from  Mr.  Cowper^  it 
muft  be  either  before  he  had  iflue  by  his  fecond  lady,  or  after ; 
now,  before  my  Lord  had  fuch  iflue,  Mr.  Cowper  Was  both  heir 
to  my  Lord  and  to  his  fon,  ai)d  therefore  my  Lord,  in  cafe  his 
fon  by  his  fijrft  marriage  (hould  die  without  iflue,  might  think 
that  the  eftate  would  go  to  his  brother,  and  that  he  had  no 
reafon  to  endeavour  to  prevent  it.  It  is  proved  my  Lord's  fon 
died  in  1697  or  1698,  my  Lord's  firft  lady  not  till  Jiipril  1 705  ; 
and  till  iflue  born  of  the  fecond  marriage,  there  is  no  founda^^ 
tion  to  prefume  there  was  any  fuch  releafe  or  conveyance,  and 

after       \ 
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Cowrit «.  after  he  Iiad  ifliie  by  his  fecond  ladf,  he  nueht  diinkl^W 
ther  would  not  do  fo  bard  2,  thing  as  to  call  for  the  legal  eftaie, 
and  feparate  it  from  the  honour,  an  honour  intailed  iipod 
himfelf  and  his  iflud* 

Befides  there  is  fome  evidence,  that  this  title  was  flanding 
out  on  my  Lord's  death :  his  Lordfliip  depofited  thefe  dedaxar^ 
ttons  of  truft  with  Mr.  Powell^  to  be  delivered  t6  fiich  u 
ihould  have  a  right  to  the  eftate,  and  if  he  had  got  in  his  bro- 
ther's title,  moft  probably  he  would  have  called  for  the  de* 
clarations,  and  not  have  left  them  in  the  hands  of  Mr.  Ae/i'i 
executor,  when  he  himfelf  was  fole  owner  of  the  eil^te* 

2d  OhjeB.  The  flight  and  tender  manner  in  which  die 
plaintiflP's  father  (Mr.  Spencer  Cowper)  mentioned  his  claim  in 
his  anfwer  to  the  defendant's  bill,  and  to  Mr.  Sydenham  tl# 
late  Earl's  Reward,  a  little  before  his  death. 

Mr.  Cfwper  in  his  anf\rcr  fays,  **  he  is  defirous  the  trufts  of 
*'  the  late  Earl's  will  (hould  be  executed,  and  infills  upos 
<^  his  title  to  tlie  benefit  of  the  trufts  therein  contained,  but 
[  74^  J  **  fays,  he  conceives  it  might  be  proper  by  a  bill  to  eftablifli 
•*  his  demand,  though  he  found  it  neceflary  to  difclofe  it  by 
**  way  of  anfwer  to  that  bill,  and  prays  to  rcferve  to  hini- 
«*  fclf  the  liberty  of  eftablrfhing  his  demand,  as  he  fhould  be 
«*  advifed,  and  faving  it  to  himfelf,  fo  far  as  the  fame  iliouici 
'*  appear  juft  and  rcafonable,  he  fubmits  to  tlic  execution  of 
**  the  truft  of  my  Lord  Qnvper*s  will." 

Ml*.  Sydefiham  examined  for  the  defendant  fays,  "  that  a 
**  little  before  Mr,  Gnvper*s  death,  he  took  occafion  to  men-" 
*^  lion  this  demand  of  his  upon  the  Earl's  cilate,  and  told  him, 
**  he  hoped  he  would  make  an  end  of  it  in  the  eafieft  manner 
"  he  could,  upon  which  he  feemed  to  make  very  flight  of  it, 
*«  and  faid,  there  was  a  (mall  piece  of  meadow  near  his  canal 
*'  ia  a  field  called  Cluni^e/d,  which  lay  convenient  for  him, 
•*  and  if  the  prefent  Earl  would  let  him  have  this  field,  1m 
«» Ihould  make  other  matters  extremel^^eafy.*' 

It  feems  plain,  Mr.  Spencer  Covfper^s  anfwer  to  the  bill  ex- 
pn-tlcs  a  back^^•ardnefs  in  fetting  up  tliis  title,  and  a  tendcr- 
iicfs  in  making  the  claim,  and  by  wliat  he  faid  to  Mr.  SjJck^ 
lorn^  he  flighted  and  made  little  account  of  it  ( which 
claimants  are  not  apt  to  do)  yet  tlierc  is  fomething  par-* 
licuUt  in  tliis  calc,  wliich  takes  away  the  force  of  the  ob- 
I  jeclion ; 
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jcftion }  for  though  tlie  title  upon  which  tliis  claim  is  founded) 
be  clear  and  plain  to  thofe  tliat  underftand  ^e  law  and  com- 
mon rules  of  equity,  yet  in  die  common  opinion  of  mankind^ 
it  would  be  thought  in  itfelf,  and  in  the  circumftances  at- 
tending it,  very  hard  and  unreafonabUj  and  the  fitting  it  up 
ffverely  ccnfured ;  betides,  it  appears  by  Mr.  Sydenham^  depo- 
lition,  that  this  claim  was  not  fei  up  in  order  to  carry  things  [  745  3 
to  the  utmoft  extent,  but  to  obtain  fome  acknowledgment  for 
a  releafe  of  the  demand,  and  indeed  it  was  like  to  have  had 
that  tScQ.  \  for  Mr,  Sydenham  fays  farther  in  his  depofition^ 
that  the  defendant,  after  he  came  to  age,  and  before  the  filing 
of  the  prefent  bill,  offered  the  now  plaintiff  to  comply  with 
the  propofal  his  father  had  made,  and  to  convey  the  field, 
upon  having  a  releafe. 

The  fourth  objeftion  is  that  of  Mr,  Spencer  Cnvper's  not 
profecuting  his  bill  brought  to  make  good  his  claim,  but  on 
the  contrary  fuffcring  the  proceedings  I  have  mentioned,  and 
the  rents  of  tlie  lands  claimed  by  him  to  be  accounted  for  as 
part  of  the  late  Earl's  eftate. 

And  fo  far  as  that  proceeding  extends,  it  has  proved  a  bar ; 
but  farther  than  that  it  cannot  be  carried,  for  it  cannot  ope- 
rate as  a  bar  to  the  realty,  or  as  an  extinguifhment  of  the  right 
to  tlie  land. 

It  is  objefted,  that  if  Mr,  Spencer  Cawper  had  thought  his 
claim  to  the  land  had  fubfifted,  he  would  not  have  fufiered  a 
bar  to  an  account  of  the  rents  and  profits  to  have  run  upon 
him. 

To  this  it  may  be  anfwered,  that  pofBbly  Mr.  Cbit^  might 
diink  the  pendency  of  his  bill  to  eftablifh  his  claim,  would 
prevent  that  bar  \  but  if  he  did  not  think  fo^  yet  he  might  be 
willing  to  fuffer  himfelf  to  be  barred  as  tg  the  mefne  profits, 
or  might  intend  no  more  by  fetting  up  his  claim,  than  to 
obtain  fome  acknowledgment  for  the  releafe  of  it,  efpecially 
as  he  muft  know  that  the  fetting  it  up  would  appear  hard^  and 
could  not  eftape  cen/un  \  which  fccms  alfo  an  anfwer  to  the  next 
obje£iion  to  the  plaintiff's  claim,  Mr.  Spenar  Coupons  not 
coming  in  as  a  creditor  for  the  refiduum  of  Mr.  Booths  per- 
gonal eftate  pofleffed  by  the  late  £^rl,  thougli  he  was>  as  fuch, 
invited  and  dire£ted  by  the  decree.     Befides,  he  mi^ht  not 
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e^ri  c'**  '''  ^^^^  *^  proper,  or  worth  his  while  to  enter  into  fo  ftak  an 
account,  as  that  of  Mr»  Bc^i*s  eftate  who  died  almoft  foxty 
years  before* 

And  now  we  come  to  the  laft  objcftion  (and  which  U  tk 
ftrongefl)  viz.  Mr.  Speticer  Cowper's  pofleffing  himfelf  of  the 
late  Earl^s  papers  and  boo^s  of  account,  after  his  death,  with« 
out  the  participation  of  Nlr,  Woodfird  his  co-executor,  burn- 
ing and  deflroying  fuch  of  them  as  he  thought  fit. 

This  is  a  fift  of  fuch  a  nature,  that  every  circumftancc  re- 
lating to  it  ought  to  be  thoroughly  weighed,  in  order  to  fee 
whether  there  be  any  foundation  in  precedent,  reafon  or  jut- 
ticc  for  the  prefumptions  which  the  defendant's  counlcl 
would  build  upon  it,  and  this,  not  merely  with  regard  to  die 
prcfent  caufc,  but  as  it  concerns  property  in  general,  and  pub- 
lick  juftice. 

The  evidence  of  Mr.  Cowper's  poficfling  himfelf  erf  all  the 
tarVs  papers,  thofc  at  Cohie-green  his  houfc  in  the  countn^, 
and  thofc  at  his  houfe  in  town  in  George  Jlreety  is  vcr)'  plain } 
the  fum  or  fubftance  of  it  is  tliis  :  ij^,  as  to  the  papers  and 
books  of  account  in  the  country,  notwitliftanding  there  is  fome 
variety  in  the  evidence  as  to  the  circumftantial  part,  yet  it 
plainly  appears,  that  on  the  loth  of  Oclohcr  1723,  (tlie  day  my 
Lord  died)  Mr.  Spencer  Coivper  w»is  in  the  houfe  at  Cclm-grcc.*;, 
and  none  being  prefent  but  Mr,  Sydenham^  he  opened  a  bureau, 
took  out  papers,  cancelled  fome,  and  afterwards  the  fame  day 
Mr.  Sydenham  found  him  alone  with  a  greater  quantity  of  pa- 
pers and  writings  lying  before  him  on  die  floor,  torn  and  can- 
celled, which  he  told  Mr.  Sydenham^  **  he  intended  to  put 
**  out  of  the  way,  and  would  look  over  all  the  Earl's  papers 
[  747  ]  "to  prefer  vc  fuch  as  he  thought  proper,  and  dettroy  the  reft." 
On  the  13th  of  OHoter  Mr.  JVoodford^  by  his  appointment, 
was  come  down  to  Colne-green^  and  before  he  came,  Mr.  (jAi> 
per  ordered  one  of  my  Lord's  fer\'ants  to  carry  down  a  large 
baiket  of  papers  and  writings  into  the  kitchen  to  be  burnt, 
and  accordingly  they  were  burnt  in  the  kitchen-fire,  in  the 
prefence  of  feveral  of  the  common  fervants,  one  of  which 
•fays,  "  he  faw  on  the  top  of  the  ba&et  two  books  cpvercd 
•  ^*  with  white  vellum  or  parchment,  fuch  as  my  Lord  ufcd  ta 
**  keep  his  accounts  in.'* 


De  Term.   S.  Michaclis,  1734. 

W/y,  As  to  the  papers  or  writings  in  town,  it  appears,  that 
pn  the  15th  of  the  fame  month,  Mr.  Coivpcr^  Mr.  Wocdfordy 
and  Mr.  Sydenhaniy  came  to  my  Lord's  houfe  in  George-Jlreety 
and  in  a  clofet  below  ftairs  there  was  a  bureau,  which  by  a 
key  Mr.  Cowper  had  in  his  pocket,  was  opened,  and  in  it  were 
feveral  writings  and  papers^  fome  of  which  Mr.  Cowper  only 
looked  over,  and  took  away  with  him,  faying,  they  concerned 
the  Ear}  perfonally,  and  not  his  eftatc,  and  locked  up  tlie  clofet 
keeping  the  key,  and  that  they  all  went  up  and  opene4  an  iron 
cheft,  put  in  fome  jewels  and  curiofities  which  they  had  found 
below,  and  took  out  fome  bank-bills,  which  were  delivered  to 
Mr.  Sydenham^  and  then  three  locks  were  put  upon  the  cheft 
and^ach  had  a  key ;  a  day  or  two  after  this,  Mr.  Cowper  told 
Mr.  Syderikam^  he  would  have  all  the  Earl's  papers  and  writ- 
ings in  town  brought  to  his  chambers,  that  he  might  perufc 
them,  and  put  out  of  the  way  fuch  as  were  not  proper  to  be 
kept,  and  accordingly,  without  Mr.  IVoodford'sVnovjl^Agc^ 
he  fent  the  key'of  the  clofet  to  Mr.  Sydenham^  who  caufcd  the 
papers  to  be  taken  out  of  the  bureau  and  put  in  boxes,  which 
boxes  together  with  the  iron  cheft,  were  fent  to  Mr.  Convpet^s 
chambers,  who  feveral  times  after  mentioned  to  Mr.  Syden^ 
tanjy  that  he  had  looked  into  the  late  Earl's  papers,  and  de- 
ftroyed  fuch  as  were  not  fit  to  be  feen.  It  appears,  like  wife, 
that  applications  were  made  to  Mr.  Cowper^  on  behalf  of  the 
Countefs,  defiring  that  (he  or  fome  perfon  for  her  might  be 
prcfent  at  the  opening  of  the  Earl's  papers,  whicli  he  declined, 
faying,  tliat  they  were  private  papers  not  fit  to  be  feen. 

Upon  this  evidence  and  the  known  maxim  omnia  prafumun" 
tur  in  odium  fpoliatoris^  the  defendants'  counfel  would  have 
two  prefumptions  to  arife.  Firjly  That  Mr.  Spencer  Cowper 
had  executed  fome  deed  or  writing  to  the  late  Earl,  whereby 
his  title  to  the  lands  in  queftion  was  conveyed  or  releafed ; 
and  idly^  That  fuch  deed  or  writing  was  by  him  burnt  or  dc- 
ftroycd. 

Now,  before  I  confider  the  evidence,  I  muft  premife,  that 
this  is  going  farther  than  any  court,  either  of  law  or  equity, 
has  gone  in  any  cafe  of  fuppreffing  or  deftroying  evidence, 
that  I  know  of.     In  that  of  the  King  {a)  and  the  Countefs  of 
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How  far  courts 
of  equity  have 
gone  in  cafe  of 
fupprenion  of 
deeds. 


(tf)  See  this  cafe  dated,  with  feme  others  of  the  like  nature  in  the  cafe  of 
DalJIon  and  Coatfvfortb,   vol.  i.  732. 

R  r  a  Arundel^ 
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Cowrit  V.  Arufidely  Hob.  109,  my  Lord  Hobart  fays,  the  fu\t  (that  is  tk 
bill)  affirmed  tlie  King's  title  to  be  by  the  attadnder  of  Francii 
Dacrijf  who  (the  bill  faid)  was  feifed  of  an  cilate-tail:  but 
the  deeds  whereby  the  eftate  was  come  to  liim  were  not  ex- 
tant, but  very  vehemently  fufpeded  to  have  been  fupprciW 
and  wkth-holden  by  fome  under  whom  the  defendants  claimed', 
and  therefore  the  decree  ran,  "that  die  Kiiig  and  his  heirs, 
"  and  the  Lord  Hundfon  his  farmer,  fliould  hold  and  enjoy 
"  the  lands,  until  the  defendants  (hould  produce  the  deeds, 
"  and  the  CJourt  thereupon  take  farther  confideration  and 
"  order.**  This  was  a  very  folemn  refolution,  and  with 
(«)L«4EUer'  the  greatcft  deliberation,  for  tlie  •  then  {a)  Lord  Chanceilvr 
"^*  was  affiftcd  with  the  two  Chief  Jupces  and  the  Maftcr  cf  tht 

C  *749  1      Rolls.     By  the  printed  report  die  deeds  are  fuppofed^  but  not 
Jaid  to  be  proved ;  I  have  had  the  regifter's  book  fearclicd, 
the  decree  is  entered  Triftity  14  Jtic.   i,  lib.  B.fol.  1095.  h. 
and  drawn  up  thus  :  *'  that  the  King,  his  heirs  and  lus  farmer, 
**  (hould  hold  and  enjoy  until  the  defendant  produced  the 
*«  deeds  therein  particularly  mentioned  and  proved  once  to 
**  have  been  extant  and  duly  executed."     Here  we  fee  tlic 
exiftence  of  the  deeds  was  fundamental  to  the  decree,  and 
the  proof  of  them  fully  and  exprefsly  aflertcd  by  the  coun  in 
framing  the  decree  -,    in  the  cafe  of  Gnrufule  and  RatJifrt 
I  Cluw.  Cafis  292,  die  deed  burnt  or  c.uiccllcd  was  provcti; 
in  that  of  Hunt  and  Mattke%vs^    i  Vent,  408,   the  deed  fup- 
prefled  was  proved  ;  .-ind  in  diat  of  If ''ardour  and  Beresford  (not 
rightly  reported    i    Fern.   452.)   in  the   rcgiftcr's  book  of 
Pafch^i  1687, /w^^  491,  there  is  diis  entr}' :  "  die  Lord  Chcfi- 
**  ceilori  on  reading  and  examining  witnefles   ^itHj  1  ;*y,  de- 
"  clared   that  the   papers   (there  called  Wynne^    accounts) 
"  were,  thro'  the  carelelTnefs  of  the  defendant,  imbezillcd,  and 
**  therefore  confirmed  the  Matter's  report,   M'hich  liad  not 
**  made  the  defendant  any  alloa'once  for  diet,  t^c.  by  rcafon  of 
**  fuch  imbezilment  5"  here  the  proofs  of  the  imbezilment  of 
the  papers  prove  there  were  fuch  papers.     The   cafe  of  the 
Countefs  of  Plymouth  and  Bladen^  reported  2  Vem.  32,  appears 
by  the  regi(ler*s  books  to  be  thus :  the  defendant  \i'as  t!te 
plaintiff's  fteward,  and  the  bill  was  brought  for  an  account; 
the  defendant  pleaded,  that  the  plaintiff  had  imprifoned  him, 
and  upon  promifc  of  his  liberty  had  got  a  trunk,  in  which  were 
3  all 
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all  his  vouchers,  infifting  that  though  he  kept  the  key,  yet  it  Cown  v, 
was  eafy  to  be  opened,  and  that  it  was  to  be  prefumed  it  had 
been  fo,  and  was  impoflible  for  him  to  prove  what  the  plain* 
(iff  had  taken  out,  or  to  account  without  his  vouchers;  this 
plea  was  argued  and  ordered  to  ftand  for  an  anfwer;  after-  r  7ro  1 
wards,  by  an  interlocutory  order,  the  trunk  was  diredled  to  be 
delivered  to  the  uflier  of  the  court ;  and  upon  hearing  of  the 
caufe,  the  then  Lords  Commiflioners  decreed  the  defendant  to 
account,  and  ordered  the  trunk  to^  be  brought  before  the 
Mailer,  who  was  to  open  it  in  the  prefence  of  both  parties^ 
and  they  to  have  copies  of  the  papers  found  in  it,  as  they 
ihould  think  fit :  in  this  cafe  the  Court  would  not  prefumc 
material  papers,  or  even  a  fuppreflton  of  any  fuch,  tliough  it 
iliould  feem  that  the  trunk  was  got  by  the  plaintiff  in  a  very 
unwarrantable  manner,  and  only  took  the  bed  care  they 
could  that  the  papers,  whatever  they  were,  (hould  be  pro- 
duced. 

There  have  been  no  cafes  at  law,  and  thefe  are  all  the  mate- 
rial ones  that  I  have  heard  cited  in  equity  j  but  though  there 
may  have  been  others,  the  names  of  which  I  cannot  at  pre- 
fcnt  recolle<f>,  yet  do  I  not  remember  or  believe,  there  has 
been  any  one,  where  there  was  not  fome  proof  made  of  the 
exiftence  of  the  deed  or  writing  fuppofed  to  be  fupprefled  or 
deftroycd.  (i) 

Now  I  (hall  confider  the  manner  and  circumftances  of  Mr. 
C(nvpt:r\  poiTefling  bimfclf  of  and  burning  and  deilroying  thefc 
papert>,  writings,  or  books  of  accounts,  in  order  to  fee,  whether 
they  atibrd  any  fulHcicnt  prefumption,  that  there  was  fuch  a 
deed  or  writing,  and  that  Mr*  Cowper  did  burn  or  deftroy  it. 

As  to  the  tranfaclion  at  the  late  Earl's  houfe  in  the  country, 
Mr.  Sydenham  was  prefent  when  Mr,  Cowper  firft  opened  the 
bureau,  took  out  papers  and  cancelled  fome  of  them  ;  and  af- 
terwards Mr.  Sydenham  was  admitted  mto  the  room,  whea 
Mr.  Owper  had  a  greater  quantity  of  papers  lying  by  him, 
torn  and  cancelled,  which  he  frankly  told  Mr.  Sydenham  he 
intended  to  put  out  of  thq  way,  and  would  look  over  all  tho 


(l)  So,  Saltern  v.  Mtlbmjb,  Amb.  249, 

Rx3  Earl's 
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£^f  ^owFM,  ^^^''^  p-pcrs,  preferyc  fuch  as  he  thought  proper,  and  dcftroy 
the  reft ;  this  was  on  the  loth  of  Ofioher  ;  on  the  13th,  be* 
fore  Mr.  Woodford  came  down,  he  ordered  one  of  my  Lord's 
fervants  to  carry  down  a  large  bafket,  full  of  paper  writings, 
and  books  of  account,  into  the  kitchen  to  be  burnt,  and  ac- 
cordingly they  were  burnt  (lAx^  Sydenham  fays  by  ^x.GnDper 
himfelf)  in  a  very  public  manner  in  the  kitchen-fire,  and  in 
tlie  prcfence  of  feveral  of  the  common  fervants,  which  is  to 
be  prefumed  was  not  kept  fecret  from  my  Lady  Convper^  for 
Mr.  Cowper  refufed  to  let  any  perfon  for  her  be  prcfent  at  the 
opening  of  the  Earl's  papers,  (though  (he  defired  it)  faying, 
they  were  private  papers  not  fit  to  be  feen,  which  was  avow- 
ing to  her  his  defign  to  deftroy  fomc  papera^i  or  at  Icaft  to  con- 
ceal them* 

But  then  it  is  afked,  how  came  Mr.  Cowper  to  open  the 

late  Earl's  bureau  in  the  country,  fearch  his  papers,  cancel 

.    and  burn  fuch  as  he  thought  fit,  without  the  knowlege  or 

participation  of  Mr.  Woodford^  and  this  too,  before  the  coming 

'  of  Mr.  Woodford^  w^^o  was  to  come  there  by  his  appointment.' 

Now  although  each  executor,  having  the    whole  office  m 

him,  hath  authority  to  do  what  Mr.  Cowper  did,   yet  I  think 

he  ought  to  have  ftayed  for  Mr.  Woodford  the  other  executor ; 

but  then  it  doth  not  appear  that  Mr.  Woodfon-d  when  he  came, 

took  upon  him  to  adl  in  any  manner,  or  fo  much  as  to  enquire 

concerning  the  late  Earl's  papers  or  books  of  account,  or  any 

of  his  aflairs  ;  and  indeed  he  might  reafonably  think  Mr.  C?tt*- 

per,  whom  he  found  in  the  houfe,  had  taken  feme  care  or  otlicr 

[  752  ]       ^hout  my  Lord's  affairs  ;  probably  he  might  think  Mr.  Cc*ii;er 

being  my  Lord's  brother,  and  one  who  had  no  intereft  in  his 

Lordfhip's  eftate  (that  he  knew  of  at  that   time)  was  more 

proper  than  himfelf  to  look  into  bureaus  or  cabinets,  and  ir^ 

fpeft  papers  5  and  it  appears  he  did  think  fo,   for  when  they 

both  came  to  my  Lord's  houfe  in  town  with  Mr.  Sydenharrj 

Mr.  Cowper  brought  with  him  the  key  of  the  bureau  there,  in 

which  were  feveral  writings  and  papers,  fome  of  which  Mr. 

Cowper  only  looked  over  and  took  away  with  him,  faying  they 

concerned  the  late  Earl  pcrfonally,  and  not  his  eftate  ;  and  as 

Mr.  Co^vper  had  the  key  of  the  bureau  with  him,  fo  Mr.  Wood* 

ford  let  him  lock  up  the  clofet  where  the  bureau  was,  and 

carry 
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cairy  away  the  key,  which  was  putting  it  into  his  folc  power  -5**V**  *'* 
to  look  over  all  the  reft  of  the  papers  and  writings,  and  dif- 
pofe  of  them  as  he  had  already  done  of  fome  others  in  Mr. 
Woodford*s  prefencc ;  this  accounts  for  Mr.  Cowpet^s  doing 
what  he  did  in  relation  to  the  other  papers  or  books  of  act> 
counts  at  Colne-green^  without  the  knowledge  or  participation 
of  Mr.  Wo€dford\  bcfides,  either  Mr.  Cowper  found  the  deed 
or  writing  fuppofed  by  the  defendants'  counfel,  at  my  Lord's 
houfe  in  town,  or  in  the  country  ;  if  at  his  houfe  in  town, 
the  fearching  of  his  papers  and  writings  there  by  Mr.  Cowper^ 
having  a  power  over  them,  was  in  fome  fort  by  Mr,  WoodforJt% 
Gonfeot ;  and  if  in  the  country  that  was  done  before,  and  it 
cannot  be  imagined,  if  Mr.  Cowper  had  in  his  power  what 
Kc  wanted  there,  he  would  then  have  burnt  or  deftroyed  fo 
many  papers  or  writings  in  fo  publick  a  manner,  and  after  all 
this,  have  poflefled  himfelf  of  papers  and  writings  in  town 
with  the  privity  of  Mr.  Woodfordy  have  ordered  Mr.  Sydenham 
to  fend  them  to  his  chambers,  and  feveral  times  after  have 
told  Mr.  Sydenham  he  had  been  looking  into  them,  and  de- 
ftroyed fuch  as  were  not  fit  to  be  feen.  Again,  if  Mr.  Cdw^ 
per  had  executed  fuch  a  deed  of  releafe  and  had  intended  to  [  753  ] 
to  fupprefs  or  deftroy  it,  he  would  have  taken  a  fecret  and 
clandeftine  way  for  that  purpofe,  as  the  fuppreffion  of  deeds 
does  in  jts  pature  fuppoife,  and  not  have  burnt  papers  and 
writings  at  feveral  times  in  an  open  public  manner. 

For  my  part  I  do  declare,  that  had  there  been  the  Ifoft 
pofitive  proof  of  a  releafe  from  Mr.  Cowper^  I  would  have 
totally  difmifled  the  bill;  but  when  fuch  releafe  or  conveyance 
is  only  fuppofed  or  inferred  from  appearances,  out  of  which 
that  fuppofition  does  not  neceflarily  or  even  naturally  arifc, 
and  when  my  Lord  Cowper*s  leaving  the  declaration  of  truft  in 
the  hands  of  Mr.  Po^aeii  does  encounter  it,  I  cannot  but  think 
this  title  is  fubfifting. 

Upon  the  whole  matter,  my  opinion  is,  this  title^^t/A/n^/ 
tave  been /ft  up,  but  now  it  is  fo,  it  appears  a  plain  and  a  fub- 
fifting one. 

The  law  is  clear,  and  courts  of  equity  ought  to  follow  it  in 
their  judgments  concerning  titles  to  equitable  cftatcs  j  other- 

R  r  4  wife 
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Cowrit  V.       wife  great  unceitabty  and  confufion  would  enfue ;  and  thrf 
proceedings  in  equity  arc  (aid  to  be  Jecundmm  itfcr^wnem  hm. 
virif  yet  when  it  is  aiked,  wr  bonus  eji  quis  ?   the  anfwcr  is, 
fui  confulia  patrum  qui  Ifgesjuraq ;  frrvat  ;    and  as  it  is  faid  in 
R9ok^%  cafe,  5  Rep.  99,  b.  that  diferetion  is  a  fcience,   noi  to 
a£l  arbitrarily  according  to  men's  wills  and  private  affections: 
fo  the  diferetion  which  is  executed  here,  is  to  be  goiremed  by 
the  rules  of  law  and  equity,  which  are  not  to  oppofe,  but  each, 
in  its  turn,  to  be  fubfervient  to  the  other  \  this  difcretion»  ia 
ibme  cafes,   follows  the  law  implicitly,    in  others,  afliils  it, 
and  advances  the  remedy;  in  others  again,  it  relieves  againft 
die  abufe,  or  allays  the  rigour  of  it ,  but  in  no  cafe  does  it 
[  754  ]        contradi£i  or  over-tium  the  grounds  or  principles  thereof,  as 
has  been  fometimes  ignorantly  imputed  to  this  court.     1  bar  \i 
a  difcretionary  power,  which  neither  this  nor  any  other  court, 
not  even  the  higheil,  ading  in  a  judicial  capacity,    is  by  the 
conftitution  intruded  with. 

It  is  farther  to  be  obfervcd,  that  the  legal  intereft  of  thefc 
lands  paflcd  by  my  Lord  C&wpef^%  will,  and  the  defendant  the 
prcfcnt  Earl  has  an  eftate  for  life  only  therein,  with  a  re- 
verfion  in  fee,  after  feveral  intermediate  remainders,  fomc  con- 
tingent, others  veiled,  and  confequcndy  the  plaintiff  can  ha%-e 
a  conveyance  only  of  fuch  an  eftate  as  my  Lord  has  j  the  coun- 
fel  make  no  obje£lion  for  want  of  my  Lord's  brother  being  a 
party,  who  has  the  next  remainder,  and  is  not  before  the  court, 
tlicrefore  I  will  take  no  notice  of  him;  but  the  defendant  muft 
convey  fuch  eftate  and  intereft  as  he  has  in  the  Hertftrd/bire 
hnds,  and  account  for  the  profits.     As  to  the  time,  or  to 
what  period  this  account  is  to  go  back,  the  court  has  very 
rcafonably  taken  a  latitude,  determining  upon  the  circumftao- 
CCS  of  the  cafe  j  and  fince  the  plaintiff's  demand  is^riBi  juris, 
he  ought  therefore  to  have  ftri£l  leg^l  meafure  meted  to  him. 
The  plainrifPs  father  filed  his  bill  not  long  after  the  btc  Earl's 
death,  and  if  he  had  proceeded  on  that  bill,  might  have  had  an 
account  of  the  profits  from  that  tin^,  in  the  fame  manner  as, 
in  cafe  of  a  legal  title*  he  would  have  had  from  the  time  of 
his  entry  ;  but  afterwards,  he  was  fo  far  from  infifting  upon 
•  a  right  to  the  profits  from  thence,  or  upon  the  benefit  of  his 

claim  by  that  bill,  as  to  fufFcr  a  proceeding  whereto  he  was 

party. 
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party,   to  be  had  in  difaffirmance  of  it ;  and  therefore  the  J^®*?**  ^* 
plaimifr s  right  mull  frand  upon  hu  own  claim* 

Confequcntly,  I  decree  the  Earl  Cowper  to  account  for  the 
profits  of  the  Hertford/hire  eftate  in  que  (lion,  the  account  to 
be  taken  from  the  filing  of  the  plaintifPs  bill,  and  the  defend- 
ant to  have  all  juft  allowances,  and  to  be  examined  upon  in- 
terrogatories as  the  Mafter  (hall  direfl;  f . 


f  From  this  decree  (which  was  icon  after  inrollcd)  there  was  an  appeal  to  the 
Foiife  of  Lords,  where  the  parties  agreed,  and  that  agreement  (96^0.2.) 
was  confirmed  by  a^  of  parliament 
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Sccount* 

jlcc9unt  of  Profiis  from  tvhat  time,  'where 
from  the  Title  accruing^  and  loherefrom 
tht filing  the  Bill  only, 

WHERE  one  is  in  pofTenion 
of  lands  belonging  to  an  in- 
fant, if  the  infant  when  of 
age  makes  out  his  title,  he  (hall  re- 
cover the  profits  in  equity  from  the 
firil  accruing  of  his  title,  and  not  from 
the  filing  of  his  bill  only.  Page  645 
So  the  defendant  (hall  account  for  the 
profits  from  the  time  the  plaintiff's 
title  accrued^  and  not  from  the  filing 
the  bill  only,  if  the  defendant  has 
concealed  the  deeds  and  writings  mak 
ing  out  the  plaintiff's  title.  645 

9l)emptioti  of  a  JLegact*    See  title  JLu 

9timini(trationv    See  title  e%ttatt^} 
anD  Smtifnfitrato^ 

9l)bol])ron,   See  |d}efentatfon« 


^Steemcat. 

A.  articles  to  buy  land,  and  pays  part 
of  the  purchafe- money,  afterwards  he 
enters  into  fevcral  orders  of  court 
to  pay  the  refidne  by  fuch  a  day,  or  ia 
default  thereof  to  give  up  the  articles, 
and  lofd  what  he  had  before  paid  ; 
court  will  relieve,  tho*  ihefe  articles 
have  not  been  complied  with,     p,  6S 

Money  covenanted  to  be  laid  out  ia 
land  (hail  defcend  as  land  ;  but  he  that 
would  be  entitled  to  the  fee  of  the 
land  when  purchafed,  may  difpofe  of 
it  by  a  will,  tho'  notatteiled  by  three 
witnefles  ;  alfo  a  parol  direflion  for 
the  payment  of  it  leems  to  be  good  : 
fo  if  money  is  ordered  or  devifed  to 
be  laid  out  in  land  and  fettled,  to 
the  ufe  of  A.  in  tail,  remainder  to 
himfelf  in  fee,  equity  will  order  the 
money  to  A.  fecus  if  the  remainder 
thereof  be  limited  to  a  third  perfon  ; 
alfo  tho'  by  a  voluntary  contrad  mo- 
ney is  agreed  to  be  laid  out  in  land, 
the  court  will  execute  fuch  agrecpAcnt 
in  favour  of  the  heir.  171 

Two 
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'^^  irticFe*  that  whatever  J.  S.  hall 
Wre  to  eitker  of  them  ihall  be  equally 
<tivided  betwixt  both  ;  fuch  agreement 
gfK>d,  and  (hall  be  carried  into  exe- 
cotion  by  this  court;  alfo  if  after  this 
one  of  them  contrives  that  y.  S,  (hall 
leave  part  6f  his  ellate  to  a  third  per- 
ioQ,  in  traft  for  hio>»  this  is  within 
the  articles.  Page  1 8  2 

It  is  againft  natural  joftice  that  any  one 
fboold  pay  for  a  bargain  which  he 
cannot  have  ;  as  if  I  article  to  buy  an 
honfe,  and  the  houfe  is  burnt  down 
before  the  day  of  payment,  i  am  not 
bound  to  pay  the  money.  2  20 

The  plaintifPs  boule  being  fo  near  the 
church  that  the  ringing  of  the  Ave  a 
clock  bell  in  the  morning  difturbed 
her ;  the  plaintiff  came  to  an  agree- 
ment in  writing  with  the  churchwar- 
dens and  inhabitants  at  a  veUry,  that 
Ihe  would  ered  a  cupolo  and  clock  at 
the  church,  in  confideration  of  wliich 
the  bell  was  not  to  be  ru  ng  in  the  morn- 
ing ;  this  a  good  agreement,  and  de- 
creed to  be  binding  in  equity.      266 

Where  one  articles  10  iell  an  eftate,  and 
brings  a  bill  for  an  execution  of  the 
agreement*  though  at  the  time  of  the 
agreement  he  cannot  make  a  title  to 
the  purchafer,  it  is  (ufiicicnt  if  he  is 
able  to  do  fo  when  the  decree  or  re- 
port is  made.  630 

Jgrecnunt  ^vtluntmy.     See  title  ^oiuit^ 

tar^. 

Agreement  'when  t$  he  performed  in  Specie 
and  fUihiH  hifi» 

On  a  bill  to  compel  a  performance  of 
an  agreement  for  transferring  5000  /. 
X^rk-  buiUings  (lock  at  7  /.  $s.  per  cent, 
defendant  demurred,  but  demurrer 
overruled;  for  the  caie  might  be 
attended  wi^h  fuch  circumflances  as 
would  make  it  juA  to  decree  a  fpecific 
performance  of  the  parties  own  agree- 
ment, or  at  Icali  to  pay  the  di£?terence. 

304 

A  man  having  feduced  an  innocent  wo- 
man by  whom  he  has  a  baflard.  ^ive$ 
her  a  writing  obliging  bimfelf  to  pay 


loooL  a£t»it  kis  death  lor  the  p». 
cha£ngan  annuity  for  the  womaBssd 
child  for  their  lires  ;  the  man  dies ; 
equity  will  compel  a  performance  of 
the  agreement.  Page  ^n 

Covenant  in  ccniideration  of  marriage, 
to  (ettle  lands  of  350  /.  per  oHrnm  oa 
hufband  and  wife  and  the  ifne  male 
of  the  marriage,  remainder  u>  tke 
brothers  of  the  hufband  ;  equity  will 
compel  a  fpecific  execation  of  this  cq- 
venanr,  and  not  put  the  party  to  as 
adion  of  covenauc  ia  the  uaftee's 
name.  594 

Jireemcnt  on  Marriage. 

An  agreement  on  marriage  articles  t9 
convey  to  the  hvlhand  a  third  part  of 
what  (hall  come  to  the  far  her  of  the 
wife  on  the  death  of  his  ^ther»  good, 
and  equity  will  compel  an  executiofl 

191 

Feme  gives  a  bond  to  her  intended  hof- 
bandy  that  in  cafe  of  their  marriage 
(he  will  convey  her  lands  to  him  ia 
fee ;  they  intermarry,  the  wife  di« 
without  ilTue,  and  then  the  hniband 
dies  ;  the  bond,  though  void  in  law, 
is  yet  good  evidence  of  the  agreement 
in  equity,  and  the  hei»  of  the  haf- 
band  fhaJl  compel  a  fpecihc  perform- 
ance agaioll  the  heir  of  the  wife.  343 

A  feme  infant  feifed  in  fee,  on  marriage 
with  the  confent  of  her  guardians,  co- 
venants in  confideration  of  a  fettlc- 
ment  to  convey  hex  inheritance  to  her 
hufband  ;  if  thj&  is  done  in  confidera- 
tion of  a  competent  fettleracot,  equity 
will  execute  the  agreement,  tho*  co 
adion  would  lie  at  law  to  itan-er 
damages.  344 

Father  and  fon  on  the  matnage  of  the 
fon,  article  to  fettle  lands  on  the  it»- 
tended  hufband  for  life,  remaiadrr  to 
the  wife  for  life,  remainder  to  the  ilfuc 
male  of  the  nephew^  remainder  to 
the  nephew  in  fee ;  on  the  death  of 
the  hufband  and  wife  without  iiTae, 
the  nephew  fhall  compel  a  fpeciik 
performance  of  the  covenant.         24; 

Articles  oi;i  marriage  to  fettle  lands  on 
hufband  and  wife  for  their  lives,  re- 
mainder 
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mainder  to  the  heirs  male  of  the  body 
of  the  huiband  by  the  wife,  remainder 
Co  the  heirs  male  of  the  body  of  the 
huiband  by  any  other  wife,  remainder 
to  the  herrs female  of  the  body  of  the 
hufband  by  this  wife  ;  a  fettlement  is 
inad«  before  the  marriage,  and  faid 
to  be  porfiiant  to  the  articles,  where- 
by the  Jands  are  limited  to  the  huf- 
band  k^x  iife,  fams  waile,  and  with 
power  to  make  leafes,  remainder  to 
the  firil,  ^c.  fon  of  the  marriage  in 
tail  male,  remainder  to  the  firft,  £sV. 
fon  of  any  other  marriage  in  tail  male, 
remainder  to  the  heirs  of  the  body  of 
the  hnfband;  there  are  liTiie  two 
daughters,  and  the  huiband  fufPers  a 
recovery,  and  devifes  the  premiifes  to 
hi5  fifter ;  the  daughters  may  in  equity 
compel  the  deviCee  to  convey  the  pre- 
tniflcs  tr>  them.  Pmge  349 

A  widow  of  a  freeman  of  IsndoHy  who 
left  children  and  died  inteftate,  was 
intitled  to  four  ninths  of  his  perfonal 
eftate,  and  having  by  deed  aiTigned 
over  her  four  ninths  for  her  feparate 
u(e  in  caic  of  marriage,  and  to  iuch 
perfons  as  (he  fhould  appoint,  and  for 
want  of  fttch  appointment,  then  to  her 
children  ;  the  widow  intending  to 
marry  a  fecond  hniband,  hy  another 
deed,  to  which  the  huiband  was  par-. 
ty,  in  confideration  of  the  intended 
marriage,  and  of  a  fettlement  made  on 
her  by  him,  recites,  that  if  ihe  did  not 
difpofe  of  ker  four  ninths,  the  huf- 
band  would  be  entitled  thereto ;  and 
then  ailigns  it  over  to  truilees,  in 
tmll  for  the  intended  huiband  during 
their  joint  lives,  fubjeA  to  her  con- 
trol and  difpofal  by  writing,  after 
which  ihe  dies  without  difpofing  of  it ; 
decreed  the  fecond  huiband  is  at  a  pur- 
chafer,  and  the  recital,  that  he  would 
be  intitled  to  it  if  the  wife  ihottld  not 
difpofe  of  it,  was  a  gift.  533 

Articles  on  marriage  to  (ettle  lands 
on  the  hniband  and  wife  for  their 
lives,  remainder  to  the  firil^  isic.  fon 
of  the  marriage,  reimtndtr  to  the 
heirs  male  of  the  body  of  the  huf* 
band  by  any  wife,  remainder  to  the 
heirs  of  the  body  of  the  huiband  by 


the  firll  wife,  remaioder  to  the  huT- 
band  in  fee,  with  proviiions  for  the 
slaughters  of  that  marriage,  if  nofoa  i 
hniband  has  one  daughter  by  the  £rib 
wife,  fufTers  a  recovery,  and  marries  a 
fecond  wife,  taking  notice  of  his  kt%. 
marriage  articles  in  his  fecond  fettle* 
ment ;  he  bring  tenant  in  tail  by  the 
articles  was  allowed  by  his  recoverf 
to  have  barred  his  daughter  by  <lie 
firft  marriage.  P4igi  53  g 

In  marriage  articles  there  is  a  diveriitf 
between  a  limitation  to  the  heirs  cif 
the  body  of  a  man,  and  to  the  heirs 
female  of  the  body  of  the  man  ;  and 
fons  more  favoured  thaa  daughsen. 

One,  in  confideration  of  marriage  and 
of  500/.  portion  which  he  is  to  have 
with  his  wife,  by  fettlement  empowers 
his  wife  to  difpofe  of  xoo  /.  by  her 
will ;  they  live  together  fifteen  years^ 
the  wife  gives  the  200  /•  away  hy  her 
will ;  the  huiband,  at  this  diflance  oJF 
time,  ihall  not  be  admitted  to  fay  he 
had  not  500/.  with  his  wife,  but  ihall 
pay  the  money.  ^18, 

A  iettlement  or  jointure  on  a  marriage, 
though  made  very  unequally  and  ia 
favour  of  the  wife,  will  not  be  fet 
afide  in  equity,  for  that  the  court 
cannot  put  the  wife  Injiatu  qitt.    6 19 

Agrument  parol.     Statute  of  Frauds  iuJ 
Perjuriu* 

A  letter  from  a  father  to  his  daughter, 
by  which  he  agrees  to  give  her  3000/. 
portion,  and  this  not  fhewn  to  the 
man  who  afterwards  marries  her,  does 
not  take  thepromiie  out  of  the  ilatute 
of  frauds.  65 

The  judges  equally  divided  on  this 
queftion,  whether  a  contraa  for  ftock 
be  within  tlie  fiatute  of  frauds,  which 
mentions  goods,  wares  and  merchan- 
dizes, fo  as  to  recjuire  the  contrtfd  to 
be  in  writing,  or  earnelt  money  to  be 
paid.  3oi 

9mittlb«9?.    Vide  td^fMUge. 
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9meit^iiinit« 

On  a  demarrer  to  a  bill,  if  the  demurrer 
be  allowed,  the  plaintiff  may  amend 
his  bill.     ^.  Page  300 

The  original  bill  is  to  be  firft  anfwered, 
but  ifthe  plaintiff,  after  his  crofs  bill 
filed,  amend  his  bill,  he  lofes  his  prio- 

nty.  435  . 

An  anfwer  amended  after  hearing  and 
decree,  on  affidavit  of  the  foHcitor 
and  hit  clerk  that  the  miftake  was 
in  ingroffing  the  anfwer  from  the 
draught,  and  the  draught  produced. 

427 
A  depoiition  of  a  witnefs  amended  after 

publication.  646 

9nnuitr. 

One  by  will  gives  an  annuity  out  of  his 

-  perfonal  cllate ;  if  the  executor  has 
miibehaved  himfclf,  the  court  will  or- 
der part  of  the  perfonal  eftatc  to  be 
iet  afide  to  fecure  this  annuity.     163 

One  devifes  that  his  executors  Ihall  feil 
his  lands,  and  in  veil  the  money  <in  pur- 
chaiing  an  annuity  for  J,  S.  the  tcila- 
tor  dies  ;  and  the  annuitant  dies  three 
months  after  the  tellator,  yet  the  ad- 
miniftrator  of  the  annuitant  fhall 
compel  a  fale,  and  (hall  have  the 
money  arifing  therefrom,  and  alfo  the 
rents  and  profits  till  fale.  309 

An  annuity  fettled  by  a  father  upon  a 
child  to  commence  after  the  father's 
death,  is  an  advancement  pro  tantOy 
and  mull  be  brought  into  hochpot. 

442 

3n(lDet* 

Where  the  general  travcrfe  is  omitted  at 
the  end  of  the  anfwer,  fuch  anfwer  is 
good,  and  not  to  be  fuppreiTed  as  im- 
proper. 87 

Where  a  defendant  infills  on  the  benefit 
of  the  flatute  of  limitations  by  way  of 
anfwer,  he  (hall  at  the  hearing  have 
the  like  benefit  as  if  he  had  pleaded 
it.  ,45 


On  an  asifwer's  being  reported  not  fcin- 
daloua  or  impertinent,  if  the  plaintif 
except  to  the  report,  he  mnft  (hew 
fpecially  wherein  it  is  fcandalotis  or 
impertinent.  Pa^  \%i 

After  the  defendant  has  anfwered  the 
bill,  he  cannot  refer  it  for  fcand*!. 

3" 
Regularly  the  anfwer  of  a  feme  coten, 

if  feparate,  ought  to  have  an  order  to 
warrant  it  ;  but  if  the  feme  covert's 
feparate  anfwer  he  put  in  without  aa 
order,  and  the  fame  be  a  fair  honelt 
anfwer,  and  deliberately  pat  in  with 
the  confent  of  the  hulband,  and  the 
plaintiff  accepts  of  it,  and  replies, 
the  court  will  not,  at  the  motion  of 
the  wife  or  of  her  executors,  ki  it 
afide.  371 

A  feme  covert  cannot  bind  herfelf  by 
her  anfwer,  much  lefs  her  huiband,  as 
to  her  inheritance.  451 

Upon  a  decree  againft  an  infant,  onle^s 
caufe,  within  fix  months  after  he  ccmcs 
to  age,  the  infant  may  anfwer  anew. 

401 

A  copyholder  in  fee  by  will  charges  his 
lands  with  his  debts  ;  the  lands  being 
in  England i  and  the  heir  an  infant  in 
Scotland^  the  creditors  bring  a  bill  to 
have  their  debts  paid  out  of  the 
copyhold  premides ;  whereupon  the 
heir  appears,  and  there  is  an  attach- 
ment for  want  of  an  anfwer ;  but  the 
heir  being  an  infant,  the  next  fiep  is 
to  bring  op  the  body  ;  the  heir  being 
in  ScotUmd^  and  out  of  the  reach  of  the 
procefs  of  the  court,  the  plainti£can- 
not  bring  up  the  body  ;  the  infant 
(hall  anfwer  by  a  certain  time,  or 
fhew  caufe  why  a  receiver  fboald  not 
be  appointed.  409 

An  anfwer  amended  after  hearing  and 
decree  on  affidavit  of  the  folicitor  and 
his  de/k,  that  the  millake  was  in  in- 
groffing  the  anfwer  from  the  draught, 
and  the  draught  produced.  427 

On  time  given  to  anfwer,  the  defendant 
may  put  in  a  plea,  for  that  is  as  an 
anfwer,  and  on  oath,  but  cannot  pet 
in  a  demurrer.  464 

If  time  be  given  for  a  defendant  to  an* 
fwer^  tho'  after  feqaeftraiioD,  andtfao' 

the 
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the  anfwer  be  reported  iitiuffident, 
yet  the  bill  (hall  not  be  taken  pro 
tonfejfo.  Page  556 

3ppcaU 

An  appeal  from  decrees  made  in  the 
plan(.icions  lies  only  to  the  king  in 
Louncil.  262 

3ppcarance« 

An  order  for  appearing  gratis  implies 
that  the  defendant  fliali  pray  no  day 
over.  368 


3ppofntment«    See  alfo  f^otoer* 

A  truft  of  lands  is  limited  to  A.  his  heirs 
'  and  aiTigns,  or  to  foch  as  he  or  they 
(hall  appoint;  A.  devifes  thefe  lands 
by  a  will  atteilcd  but  by  two  witnefTes  ; 
the  will  void,  and  (hall  not  operate  as 
an  appointment.  258 


3ppo;ttoitm€nt«    Vide  9t)etage* 

The  court  will  apportion  intercft  on  a 
mortgage.  176 

By  a  marriage  fettlement  maintenance 
for  daughters  is  made  payable  half- 
yearly  at  Lady^dcty  and  Micbatlmas^ 
until  the  portions  become  payable, 
which  is  at  eighteen  or  marriage ;  a 
daughter  attained  her  age  of  eighteen 
the  1 6th  of  Augujl ;  decreed  to  have 
her  maintenance^ro  rata,  from  the  laft 
Lady '{lay  till  the  time  of  litr  attaining 
eighteen.  501 

Spp^ntfce.  See  Rafter  anB  ifeettiant* 

3rbttrato^0,  Vide  9l9at1i. 

airtfcleo*    Vide  Slgreemcntt. 


SffentatiBConCeitt  Vide  alfo  llesact* 

If  a  legacy  be  aflented  to  by  the  execu- 
tor, it  from  thenceforth  becomes  a 
legal  property,  531 


9<bt0*   Vide  alfo  9e{t  aM  Cj^ecatiQ, 
anD  )&et(otuil  tf  ftate« 

Where  there  were  feveral  executors,  and 

fome  of  them  admitted  aflets  $  yet  aa 

account  was  decreed  againft  the  rtft. 

Page  145 

Hufband  after  marriage  purchafes  a  term 
to  himfelf  and  his  wife,  and  the  fur- 
vivor  and  the  execnton,  adminifh-a* 
tors  afed  afligns  of  fuch  furviror; 
hu(band  a(rigns  the  term  in  moftgige^ 
provifo  to  be  void  on  payment  of  the 
money  by  him  or  wife,  or  the  cxecO'* 
tors  of  him  or  wife ;  provided  alfo 
that  the  hafband,  his  executors  or  ad* 
miniftrators,  fhiXi  until  default  of  pay* 
ment  quietly  enjoy ;  hufband  fevea 
years  after  d)titrads  debts,  and  dies  1 
decreed  that  this  fettlement  of  the 
term  being  after  marriage  in  the  pow- 
er o^'the  hulband,  and  the  equity  of 
redemption  being  referved  to  him  at 
well  as  to  the  wife,  and  being  al(b  ia 
the  cafe  of  creditors,  was  aflets  to  pa/ 
debts.  364 

An  eiUte  for  three  lives  granted  to  Al. 
his  executors  and  admini(b-ators,  is  ft 
perfonal  eftate,  and  will  on  ^,'$  death 
be  liable  to  all  his  debts  by  fimple 
contrad,  as  a  leafe  for  years  would 
be.  ,  381 

Ajfets   marjballid,   and  in  'what    Order 
Debts  are  to  bt  paid. 

If  a  creditor  by  bond,  or  other  creditor 
who  may  come  upon  the  land,  exhauft 
the  perfonal  ellate,  a  legatee  (hall 
(land  in  his  place,  and  be  paid  out  of 
the  real  eftate.  81 

One  by  will  gives  feveral  legacies,  fome 
charged  on  the  real  edate,  others  not ; 
if  the  perfonal  eftate  proves  not  fuffi- 
cient  to  pay  alfg  the  legacies  charged 
on  the  real  eftate  (hall  be  paid  there* 
out ;  or  if  they  have  been  paid  out  of 
the  perfonal  eftate,  the  other  legacies, 
as  to  fo  much,  (hall  ftand  in  their 
place  upon  the  land.  620 

On^  allowed  the  beft  purchafer  under  a 
decree,  is  ordered  to  pay  the  purchafe 
money  5  this  not  a  debt  due  by  dc 

crce, 
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atCj  but  ODly  by  order  of  the  conrt.  | 

Wbere  there  is  a  decree  for  a  debt,  and 
the  defendant  diet,  fuch  decree  does 
not  bind  the  real  aflets  defcended  to 
the  heir,  as  a  jadgment  does.     itiJ. 


9ffl;gnmcnt« 

Achofe  in  aQson,  thoagh  not  affignable 
at  law,  yet  is  fo  in  equity,  where  the 

•  ]infl>and  may  ailign  it  alone,  as  he  may 
any  other  part  of  the  wife's  perfonal 
cftate.;  fo  may  a  contingent  intered 
which  the  hufband  has  io  right  of  his 
wife,  or  a  poOibtlity  of  a  term,  which 
though  not  good  ilriAIy  by  way  of 
affignment,  yet  will  ^operate  as  an 
agreement*  where  for  a  valuable  con 
fideradon.  608 

9ttiCbin<tlt«    See  under  |d}OCe(a« 


9n«)tiet  ann  ifeotfcitoi* 

A  coantry  client  employs  an  attorney  or 
folidtor  in  the  country  in  a  cauie  in 
chancery ;  the  folidtor  employs  a 
clerk  in  chancery  ;  the  client  in  the 
country  pays  his  folicitor,  but  the 
derk  in  chancery  is  unpaid  ;  thedieiu 
not  bound  to  pay  the  clerk  in  chan- 
cery ;  but  if  the  latter  has  any  papers 
in  his  hands,  he  may  retain  them.  460 


9utbo;{te. 

Where  a  bare  authority  is  given  to  two, 
it  will  not  furvive  without  expre^ 
words  for  that  purpofe.        203,628 


A  mother  tenant  for  life  of  an  houfe, 
remainder  to  her  fix  daughters  in  fee ; 
the  mother  and  y.  S,  fubmit  to  an  a- 
ward  touching  the  title  to  thb  houle  ; 
whereupon  the  arbitrators  award,  that 
the  mother  ihould  procure  the  daugh- 


ters  to  join  ia  a  conveyance  thereof: 
the  daughters  are  married,  and  one 
dies  leaving  dn  infant  heir;  J.  $. 
brings  a  bill  again  ft  the  mother  and 
daughters  and  their  hu/band^,  and 
the  daughters  being  exaniii>ed  in  a 
former  caufe,  fay  they  are  williog  to 
convey  ;  they  are  not  bound  touch- 
ing any  title  to  the  freehold  and  io- 
heritance.  JPa^e  450 


«afl.    Vide  Sbucttv. 
OBanbnipt. 


WHERE  a  bankrupt  after  certi- 
ficate allowed,  is  foed  for  a  debt 
accrued  before  his  bankruptcy,  the 
court  on  thedrcumdancesof  the  cafe, 
will  relieve,  tho'  it  will  not  relieve  on 
a  matter  purely  of  mifplrading.     70 

yf.  draws  a  bill  payable  to  B.  on  C.  in 
HoUoAd  for  100/.  C.  accepts  it,  after- 
wards ^^.  and  C.  become  bankrupts, 
and  B.  receives  40  /.  of  the  bill  out 
of  C's  effects,  after  which  he  woald 
come  in  as  a  creditor  for  the  whole 
100/.  out  of  JJs  effe^^s  ;  B,  per- 
mitted to  come  in  as  a  crediror  for 
60  /.  and  the  mafter  to  (ee  whether  the 
other  40  /•  was  paid  out  of  ^.%  eifeds 
in  C's  hands,  or  out  of  C.^%  own 
efPeas ;  if  the  latter,  then  C.  u  a  cre- 
ditor ^r  this  40  /.  alfo,  but  if  out  of 
AJ*s  effe&s,  then  40/.  of  the  100/. 
is  paid  off".  S9 

Buying  and  felling  ftock  ynii  not  make 
one  a  bankrupt,  308 

One  devifes  lands  in  fee  to  his  daughter, 
being  a  feme  fole,  for  her  Separate 
ufe,  without  appointing  any  truftees ; 
the  httibaDd  is  a  tradefman  and  be- 
comes a  bankrupt ;  yet  the  devifed 
premises  not  fubjeft  to  the  bankrapt- 
cy.  316 

A  creditor  coming  in  nndera  cooioifion 
of  bankruptcy,  though  only  to  prove 
his  debt,  and  oppoie  the  baBkrapt*! 
obtaining  his  cemficate,  IhaU  not  fue 

the 
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the  bankrapt  it  law,  unlefs  he  will 
waive  gll  benefit  of  the  commiffioDy 
not  only  as  to  dividends,  but  as  to  his 
voting  againft  the  bankrnpt's  gaining 
his  certificate.  Page  394 

Eegalarly  fpeaking,  at  common  law 
none  coala  cpme  in  on  a  commiffion  of 
bankruptcy  but  fuch  as  were  creditors 
at  the  time  of  the  bankruptcy,  be- 
canfe  the  bankrupt  could  not  after- 
wards charge  hia  edate ;  but  now  fince 
the  7  (Je9,  1 .  cap.  31.  \i  A.  gives  a 
note  un4er  hand  payable  at  a  future 
day,  before  which  day  he  becomes  a 
bankrupt;  in  this  cafe  the  creditor 
]by  note  (hall  come  in ;  bat  if  a  bond 
or  note  be  given  to  pay  money  on  a 
contingency,  before  the  happening  of 
which   contingency   the   obligor   or 

S'ver  of  the  note  becomes  a  bankrupt, 
is  is  not  within  the  ftatute.        396 

y.  gives  a  promiflbry  note  for  200/. 
payable  to  B.  or  order,  B.  indorfes  it 
to  C.  who  indorfes  it  over  to  />.  A. 
£.  and  C.  become  bankrupts,  and  Z>. 
receives  5/.  in  the  pound  on  a  di- 
yidend  inade  by  the  alGgnees  againft 
A.  he  (hall  cope  in  as  a  creditor  for^ 
1  jo/,  only  oat  of  ^.'s  effeds,  and  if 
he  has  paid  contribution  money  for 
more  than  150/.  it  (hall  be  returned* 

407 

A  goldfmith  after  (hatting  op  his  (hop, 
being  greatly  indebted,  afligned  his 
ftock  in  the  wine- trade  in  which  he 
was  concerned  to  J*  S.  being  a  par- 
ticular creditor,  and  to  fecure  his  debt, 
without  the  knowledge  of  y,  S.  and 
becofnes  a  bankrapt  the  very  next 
day;  y.  S.  brings  a  bill  to  have  the 
benefit  of  this  affignment  and  decreed 
for  him.  427 

^o  fach  tjiing  as  an  equiuble  bankrupt, 
bat  It  muli  be  a  legal  one.  429 

There  may  be  reafon  for  a  bankrupt  to 
prefer  one  creditor  to  another.      429 

The  time  when  the  aliignment  was  made 
is  not  material,  fo  as  it  be  before  the 
bankruptcy,  bat  the  juftnefs  of  the 
debt  is  material*  430 

No  objedioo,  that  the  affignment  was 

made  by  the  trader  without  notice  to 

the  party,  for  thb  (hews  it  was  with- 

eot  the  creditor's  impgctivu^y*    <^* 

Vol.  II. 


Bat  if  the  affignment  be  of  the  bankrupt's 
whole  eilate  to  prefer  any  creditor,  this 
feems  to  be  void.  Pagi  43 1 

A  trader  on  marriage  gives  a  bond  to  a 
trudee  to  fecure  1000/.  tp  the  wife, 
if  (he  farvive  him ;  the  trader  becomes 
a  bankrupt;  this  debt  (hall  not  be  al- 
lowed, nor  any  refervation  made  for 
it,  nor  (hall  it  ftop  the  di(b'ibution,  in 
regard  it  may  never  be  a  debt;  with« 
in  the  fame  reafon  an  obligee  in  abot* 
tomry  bond  (hall  not»  before  the 
return  of  the  (hip,  come  in  under  a 
commiffion  of  bankruptcy;  but  in 
either  of  tbefe  cafes,  if  the  contin* 
gency  happens  before  the  bankrupt's 
eftate  be  fully  didribated,  fuch  credi* 
tor  (hall  come  in  for  his  proportion. 

497 
Bat  in  the  cafe  above-mentioned  of  the 
bond,  the  obligee,  if  he  declares  ap* 
on  his  bond  only,  will  be  barred; 
/ecus  if  he  fets  forth  in  the  declaration 
as  well  the  condiuon  as  the  bond. 

499 

It  is  a  refolution  of  convenience,  that  in 

cafe  of  joint  traders  becoming  bank* 
rnpts,  the  joint  creditors,  (hall  be  paid 
out  of  the  partner  (hip  effeds,  and  the 
feparate  creditors  out  of  the  fepaMte 
effeds;  and  if  any  furplas  of  the 
par  tnerihip  effeds,  after  all  the  partner* 
(hip  debts  paid,  the  feparate  creditors 
to  come  in,  and  fo  zice  ^erfli  the  part- 
ner(hip  creditors  to  come  in  on  a  fur- 
plus  of  the  feparate  edate.  500 

Two  joint  traders  becoming  bankrupts, 
firA  there  was  a  joint  commilfion,  and 
the  commi(Bonerf  a(fign;  afcerwarda 
feparate  corami(fions  and  afiignments 
under  them;  the  court  held  that  the 
a(fignment  nnder  the  fird  commiffion 
conveyed  all  the  bankrupt's  e^at^ 
both jointandfeveral,  and  confeqi^^qi* 
ly  that  the  conveyance  under  the  fe* 
parate  commiffiop  was  void.         i'^. 

One  fued  out  a  commiflion  of  bankropt* 
cy,  and  for  fix  months  kept  it  withou*t 
doing  any  thing  up6n  it ;  the  court 
for  this  reafon  only  faperfeded  the 
ccmmifiion,  though  it  was  executed, 
and  the  trader  found  a  bankrupt  be* 
fore  any  application  to  foperfede  it 

C  Air  5^ 

S  •  Affignet 
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Aflignee  under  a  commiffion  of  bank- 
ruptcy dies  very  much  indebted  by 
bond,  \ic.  and  the  creditors  of  the 

>  bankrupt  petitioned  that  the  admi- 
niHrators  of  the  aflignee  might  account 
before  the  commiffioners,  he  having 
fome  of  the  bankrupt's  cftcdts  xnjpccie 
in  his  hands;  but  the  adminiflrator 
denying  this  upon  oath,  and  fwearing 
that  there  were  debts  by  fpcclalty  be- 
yond the  aflets,  the  court  thought  this 
proper  for  a  bill,  and  not  for  a  fum- 
mary  way  of  accounting  before  com- 
miflioncrs.  Page  546 


45aron  ann  iTeme.    See  alfo  Agrccmait 

en  Marriage, 

Thi  wife,  after  the  c!cath  of  her  hufband, 
will  not  be  admitted  in  equity  to  re» 
cover  the  arrears  of  her  feparate  eftate. 

82 

Hufband  feifed  in  right  of  his  wife  of  a 
ihare  in  the  'Ne^m  Riier  water;  the 
wife  cannot  be  barred  without  a  fine, 
and  where  they  both  without  a  fine 
mortgage  fuch  fhare,  the  wife's  pay- 
ing intered  after  the  hufband's  death 
will  not  affirm  the  mortgage.         1 27 

Feme  covert  having  a  fepariltc  cllatc 
borrows  money  on  bond ;  the  feparate 
cftate  liable  ;  and  the*  fix  years  pafs, 
the  demand  not  barred  by  the  ilatute 
of  limitations.  144 

Feme  gives  a  bond  to  her  intended  huf- 
band, that  in  cafe  of  their  marriage  (he 
will  convey  her  lands  to  him  in  fee; 
they  intermarry,  the  wife  dies  without 
iflue,  and  then  the  hnlband  dies;  the 
bond,  though  void  in  law,  is  yet  good 
evidence  of  the  agreement  in  equity, 
and  the  heir  of  the  hufband  (hall  com- 
pel a  {pccific  performance  againll  the 
heir  of  the  wife.  243 

Onedevifes  lands  in  fee  to  his  daughter, 
being  a  feme  covert,  for  her  feparate 
ufe,  without  appointing  any  truftecs ; 
the  hufband  is  a  tradefman,  and  becomes 
a  bankrupt ;  yet  the  devifcd  prerillfles 
not  fubjedl  to  the  bankruptcy.         3 1 6 

Where  an  annual  fum  is  fecurcd  for  the 
wife's  pin-mon«y  tot  her  apparel  and 
c;ipences;  if  they  cohabit  together. 


and  the  hufband  maintain  her,  tk 
arream  of  pin-mobey  are  not  recoter- 
able.  Page  341 

Hufband  after  martiage  pnrchaies  a  tena 
to  himfelfand  his  wife,  and  theforviror 
the  executors,  adminiilrators  andaf- 
figns  of  fuch  fiirvivor  ;  hufband  afligns 
the  term  in  mortgage,  provifb  to  be 
void  on  payment  of  the  money  by  bin 
or  wife,  or  the  executors  of  him  or 
wife ;  provided  al/b  that  the  hufbaod, 
his  executors  or  adminiftrators,  fbail 
until  default  of  payment  qoietiy  enjor; 
hufband  feven  years  after  contrads 
debts,  and  dies ;  decreed  that  this 
fettlement  of  the  term  being  iftrr 
marriage,  in  the  power  of  the  hnfbaod, 
and  the  equity  of  redemption  bdi^ 
referved  to  him  as  well  as  to  the  wife, 
and  being  alfo  in  the  cafe  of  crediton, 
was  aflets  to  pay  debts.  364 

Regularly  the  anfwer  of  a  feme  covert, 
if  feparate,  ought  to  have  an  order  to 
warrant  it :  but  if  the  feme  covert's 
feparate  anfwer  be  put  in  withoat  aa 
order,  and  the  fame  be  a  fair  honeft 
anfwer,  and  deliberately  put  in  with 
the  confent  of  the  hufband,  and  the 
plaintiff  accepts  of  it,  and  replies, 
the  court  will  not,  at  the  motion  of  the 
wife,  or  of  her  executors,  fet  it  afide. 

A  feme  covert  cannot  bind  herfclf  by  her 
anfwer,  much  lefs  her  hufband,  as  to 
her  inheritance.  451 

Baron  and  feme  bring  a  bill  to  redeem  a 
mortgnge;  defendants  plead  to  the 
bill,  and  the  plea  being  over-ruled, 
5/.  coils  are  given  to  the  plaintifs; 
baron  dies,  the  feme  by  furvivorihip 
fhall  have  the  cofls.  496 

Where  a  bond  is  given  to  the  baron  and 
feme  during  the  coverture,  on  the 
death  of  the  baron  it  will  furvive  to 
the  wife.  497 

Hufband  marries  an  infant  entitled  to  a 
great  perfonal  eilate,  pending  a  bill 
for  an  account  of  fuch  efUte,  and  ap- 
plies to  the  court  for  the  wife's  por- 
tion, whereupon  he  is  direded  to  make 
propofals  before  the  mafler;  the  court 
accep:  propofals  from  the  hufband  to 
fettle  only  part  of  her  fortune  on  the 
wife  and  her  iifuc.  6p 

Though 
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Thotigh  .whire  the  hufband  hat  a  legal 
title  to  the  wife's  perfonal  eftate,  equi- 
ty will  not  interpofe  i^  prejudice  of 
fuch  right ;  yet  where  he  cannot  get  at 
it  without  the  afliilance  of  this  court, 
it  will  pat  terms  upon  him.    Page  641 

m\\. 

Bill  in  equity  lies  to  recover  back  money 
paid  on  a  bubble.  154 

The  original  bill  is  to  be  firft  anfwered ; 
but  if  the  plaintiff*,  after  the  crofs  bill 
filed,  amend  his  bill»  he  lofes  his  prio- 
"V"  435 

In  wbaf  Cafts  a  Bill  flmll  9r  Jhall  mt  he 
taken  pro  confeflb. 

Talcing  a  bill  pro  confej/h  has  not  been  of 
long  (landing,  it  having  formerly  been 
the  praftice  to  make  proof  of  the  fub- 
flance  of  the  bill,  though  the  defend- 
ant liood  out  to  the  lalT  proceG  ;  but 
Utterly  the  practice  has  been,  that  if 
the  defendant  appears  to  a  bill,  and 
itands  out  in  contempt  to  a  fequeiba- 
tion,  the  caufe  is  fet  down  to  be  heard, 
and  the  record  of  the  bill  produced 
and  taken  pro  cttfejjo ;  but  if  time  be 
given  for  a  defendant  to  anfwer, 
though  afcer  the  fequeftration,  and 
though  the  anfwer  be  reported  in- 
fufficient,  yet  the  bill  (hall  not  be 
take  n  pro  corf^'J/b.  556 

Bill  for  Dfcoxeiy  cf  Deeds,    See  JDecD0. 

In  'sohat  Cafes  Equity  toill  or  will  not 
grant  Relief  upon  Motion  or  Petition^  but 
'ivill  put  the  Party  to  bring  his  Bill, 

Where  the  right  of  guardian fhip  is  in 
difpute,  the  court  will  upon  petition 
only,  without  bill  or  decree,  make 
orders  touching  the  determination 
thereof.  118 

Aflignee  under  a  commiflion  of  bank- 
ruptcy dies  vtri  much  indebted  by 
bond,  lie.  and  the  creditors  of  the 
bankrupt  petitioned  that  the  admi- 
Diflrator  of  the  ailignee  might  account 


•  before  the  commiifioners,  he  having 
fome  of  the  bankrupt's  cffeAs  m/pecie 
in  his  hands  ;  but  the  adminifbator 
denying  this  upon  oath,  and  fwearing 
that  there  were  debts  by  fpecialty  be- 
yond the  afTets,  the  court  thought  this 
proper  for  a  bill,  and  not  for  a  fum- 
mary  way  of  accounting  before  com- 
mii&oners.  ■  Page  546 

The  court  will  not  on  motion  or  peti- 
tion order  an  infant  trullee  to  convey 
purfuant  to  7  Ann,  cap.  19.  unlefs  the 
truil  appear  in  writing,  but  in  fucli 
cafe  will  leave  the  ajiui  que  truft  to 
get  a  decree  by  bill.  549 

Bill  of  Review, 

On  every  bill  of  review  the  plain tifF 
muft  depofit  50/.  in  order  to  anfwer 
cofts ;  but  no  need  of  the  leave  of  the 
court  for  fuch  bill  of  review,  unlefs  it 
be  founded  upon  new  matter,  and 
then  the  leave  of  the  court  .is  neceffary 
as  well  as  ihe  dcpodcing  50/.        283 

LU  pendens^ 

A  purchafo  pendente  lite,  tho*  without, 
adual  notice,  and  for  a  valuable  con- 
fideration,  yet  iha!l  be  fet  afi<f<» ;  in 
which  cafe  tho'  the  rule  of  equity  be 
hard,  it  is  in  imitation  of  the  common 
law,  where  in  a  real  a^ion  if  the  te- 
nant aliens,  pending  the  writ,  the 
judgment  will  over-reach  the  aliena- 
tion ;  but  as  it  is  hard  enough  in  fome 
cafes  to  make  people  take  notice  of  a 
decree,  it  is  harder  ftill  to  oblige 
them  to  take  notice  of  a  pendency  of 
a  fuit;  for  which  reafon  if  any  flaw  at 
the  hearing  be  on  the  plaintiiF's  fidc» 
the  court  will  not  let  him  amend;  but 
if  the  purchafe/cWc';//*'  lite  be  fraudu- 
lent, and  to  elude  the  juflice  of  the 
court,  it  ought  to  be  highly  difcoun- 
lenanced.  /fix 


Two  obligors  in  k  bond  boand  jointly 
and  feverally,  and  one  dies;  the  exe- 
cutors of  (hit  deceafed  obligor  may  be 
S  s  z  fued 
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fued  in  equity  widioot  making  the 
farviving  obligor  a  party.  P^  ^  1 3 
Bond  given  to  a  baron  and  feme  daring 
che  covertore,  will  on  tke  baron 'i 
death  forvive  to  the  wife.  497 


Sottomr^  Com. 

Where  the  obligor  in  a  bottomry  bond 
before  the  return  of  the  flitp  beoomes 
a  bankrupt*  the  obligee  cannot  cone 
in  under  the  coaimiiiJon ;  tho'  if  the 
fliip  returns  before  the  bankrupt's  e- 

^  fiate  be  fully  diftributed,  he  (hall  come 
Ukfnra/Mi  or  if  the  ffiip  returns  af- 
ter the  bankrupt's  certificate  allowed, 
he  will  not  be  barred,  prorided  he 
leu  forth  in  the  declaration  the  con- 
dition as  well  as  the  bond.  499 


lihmnMtfci.    See  idattMon. 


Cbitfte  anB  cliatitabU  «fe0. 

IN  cafe  of  a  deficiency  of  afTecs,  chari 
ty  legacies  as  well  as  others  ihall  a- 
bate  in  proportion.  25 

Governors  of  a  charity,  tho*  not  guilty 
of  corruptions  yet  if  extremely  negli- 
gent, to  pay  cofts.  284 

The  king  founds  a  fchool  and  endows  it, 
appointing  governors,  who  have  the 
legal  edate  of  this  endowment  veiled 
in  them,  but  there  are  no  exprefs 
words  appointing  them  viiitors;  re- 
folved  a  commiilion  may  iffue  to  vifit 
and^call  to  an  account  thofe  govern- 
ors, l-.  325 

A  power  may  be  gtven  to  commifTioners 
to  make  by-laws  to  regulate  the  cha- 
rity; but  where  foch  power  given  to 
them  is  too  extenfive,  it  will  be  void 
cn\y  pro  tamo.  327 

Devife  oi  100/.  in  monef,  and  of  50/. 
^r  Mm.  to  J.  and  his  heirs,  and  if  J, 
die  without  heirs,  then  to  a  charity  ; 
jf.  dies  without  iiOTue,  living  the  tef- 


utor;  Ae  win  Toid  as  to  the  wbole« 
and  the  charity  cannot  take.  P.  369 
A  truflce  of  a  term  for  a  charity  pur- 
chafes  thereverfion  in  fee ;  he  fitall  not 
cut  down  the  timber,  if  he  does  he 
muft  maks  iktisfiidion  to  the  charity. 

398 


Ct)ttt4  anil  C(^iirc^lMt1ies0. 

Where  there  are  two  or  three  chordi- 
wardens  of  a  parsib,  each  is  a  difiiod 
officer,  and  may  aft  tho'  the  others 
die.  107 

Oie  devifes  500/.  to  the  chorch  of  St 
H^kn^  Lo/uioa ;  this  it  good,  and  be- 
Uukp  to  the  chorch*wardens  to  be  em- 
ployed in  the  repairing  and  adorning 
the  church.  125 


Commfffiim. 

A  witnefs  examined  on  a  commiiEon 
fwears  refleding  words;  yet  he  ought 
not  to  pay  cofts,  it  being  the  con- 
miflioners'  fault  to  take  down  fach 
depofition.  406 


Contf^n. 

In  what  cafes  a  condition  is  to  be  per- 
formed cy^rei.  til 

Coiuiiticu  fnhfe(pient. 

A.  having  a  niede  an  infant  about  the  age 
of  feventeen,  devifes  to  her  the  Turpi  us 
of  his  perfonal  eftate,  payable  at  twen< 
ty-one,  and  if  (he  die  before  twenty- 
one,  or  marriage,  the  furplus  to  go 
over;  decreed  the  niece  fhould  hive 
the  intereft  paid  her  in  the  mean  time, 
the  dcvife  over  being  a  condition  fob- 
fequent.  419 

One  devifes  the  itfidoe  of  his  perfobil 
eftate  to  7.  S.  provided  (he  mairies 
with  theconfhitof  his  twoiexecutors; 
on  the  death  of  one  executor*  the  con* 
dition  bring  a  fubfequent  one  is  be- 
come impolible,  and  (he  may  mirry 
without  the  confi»n t  of  theforvxror.  6a6 
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Contempt* 

The  defendant  Is  in  contempt  to  a  fer- 
jeant  at  arms  for  not  anfwering,  and 
then  puts  in  an  infufiicient  anfwer; 
if  the  plaintiff's  clerk  in  court  accepts 
the  coils  it  purges  the  contempt^  and 
the  plaintiff  muft  begin  again  with  an 
attachment  (he  firft  procefs ;  but  if  the 
cods  be  not  accepted,  the  plaintiff  may 
go  on  in  his  procefs  for  contempt 
where  he  left  off,  for  a  further  an- 
fwer. P^ge  ^%x 

Contingent  SemafnMri.    Vide  Trufi 

tecs  for  frtferving  coMtingnt  ftmmmkrs* 

Conbc^ancc.    See  SttD. 


Co|i{*|)olli. 

A  copyhold  furrendered  to  the  ale  of  a 

will  (hall  pafs  by, a  will  attefted  by 
two  witneffes  or  one  only.  258 

But  a  trull  or  equity  of  redemption  of  a 
copyhold  cannot  pa(s  by  a  will  unlefs 
attefted  by  three  witneiTes.  261 

S^^re  tamen,  for  the  contrary  hat  been 
fince  determined. 

Equity  will  fupply  the  want  of  a  furren- 
der  of  a  copyhold,  in  cafe  it  be  devifed 
for  payment  of  debts,  or  a  wife,  or 
for  younger  children.  4;,o 


CoH'Ojation. 

The  parfon  is  a  corporation  lor  taking 
of  lands  for  the  benefit  of  the  church, 
ai  the  churchwardens  are  for  per- 
fonal  things.  126 

Hiuifrn's  Bay  Company  and  other  corpo- 
rations, may  by  their  by  laws  make 
reftridlions  upon  their  (lock,  (^I'ls.) 
that  it  ihall  firft  be  liable  to  pay  the 
debts  due  to  themfelves  from  their 
own  members,  or  to  anfwer  the  calls  of 
the  company  upon  their  fiock.     '207 

S9  a  by-law  of  a  company  to  feize  a 
member's  flock  for  a  debt  due  from 
thtf  member  to  the  company  is  good ; 


but  if  this  debt  be  not  due  to  the 
company  but  to  their  traftee,  then 
the  by  law  will  not  extend  to  it.  Page 

208 
A  corporation,  without  any  expre(s 
power  by  their  charter,  may  of 
courfc  make  by  laws;  but  if  they 
have  a  particular  power  co  make  by- 
laws for  the  management  of  their 
trade,  they  cannot  make  by-laws  for 
carrying  on  projeds  foreign  to  the  af- 
fairs of  the  corporation.  209 


Co(t0  in  Xraio  anB  Ccioftr* 

Legatee  or  creditor  coming  in  before  a 
mader  for  his  legacy  or  debt  ihall 
have  his  cofts,   and  why.  27 

In  cafe  of  an  ifl'ue  out  of  chancery,  it  is 
proper  to  move  that  court  for  cods  in 
not  going  on  to  trial,  or  to  move 
there  for  a  fjpedal  j ury  68 

Governors  of  a  charity,  tho'  not  guilty 
of  corruption,  yet  if  extremely  negli- 
gent,  to  pay  colls.  2^4 

In  a  bill  brought  by  a  devifee  againll  an 
heir  to  prove  a  will,  the  heir  crofs* 
examines  the  plaintiff's  witneffes,  and 
rcfufes  to  releafe  his  right ;  yet  the 
heir  (hall  have  his  cods  given  him  on 
motion;  otherwise  if  he  examines 
witneffes  of  his  own.  285 

An  infzTit procheitt  amy  brings  a  bill,  and 
never  ftirs  after  he  comes  of  age,  and 
the  bill  is  difmiffed;  the  infant  is 
liable  to  pay  cods,  and  mud  take  hb 
remedy  over  againd  the  frocbtin  anty. 

At  law  an  infant  is  liable  to  pay  coda  if 
the  judgment  be  aninft  him.        298 

On  a  bill  to  fettle  the  boundaries  of  a 
manor,  it  was  decreed  that  each  party 
ihould  give  to  the  other  a  note  of  their 
boundaries,  in  order  to  have  the  matter 
tried  in  a  feigned  iffue  ;  and  the  iffue 
being  found  for  the  defendant  on  three 
trials,  he  was  not  only  allowed  the 
cods  of  all  the  trials  at  law»  but  alfo 
thofe  in  equity;  in  regard  the  de- 
fendant had  no  bill,  and  the  pUintiff 
might  have  tried  it  at  law  without 
coming  into  equity.  3^6 

On 
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On  a  bill  of  partition  no  cofU  on  either 
fide»  |)ecaure  it  is  for  the  benefit  of. 
both  parties.  Pag:  376 

Where  the  caufe  is  brought  on  only  on 
bill  and  anfwer,  if  the  bill  is  difnufTed 
againft  any  of  the  defendants,  there 
only  40/.  cofts  are  to  be  paid ;  but  if 
the  plainiiiF  has  a  decree  againft  the 
defendant,  tho'  only  on  bill  and  anf- 
wer»  in  fuch  cafe  colls  muft  be  taxed. 

.387 

A  witnefs  examined  at  a  commiflion 
fwears  refteding  words ;  yet  he  ought 
not  to  have  paid  cofts.  it  being  the 
commiftioneri'  fault  to  uke  down  fuch 
depofttion.  406 

If  an  ambaftador's  fervant  brines  a  bill, 
he  muft  give  fecurity  to  aniwcr  cofts 
as  being  a  perfon  privileged.         452 

The  defendant,  is  in  contempt  to  a  hi^ 
jeant  at  arms  for  not  anfwering,  and 
then  puts  in  an  infufficient  anfwer; 
if  the  plaintiff 'i  clerk  in  court  accepts 
the  cofts,  it  purges  the  contempt,  and 
the  plabtiff  muft  begin  again  with  an 
attachment,  the  firft  proceis;  but  if 
the  cofts  be  not  accepted,  the  plaintiff 
may  go  on  in  his  procefs  for  contempt 
where  he  left  off,  for  a  father  anfwer. 

481 

Baron  and  feme  bring  a  bill  to  redeem  a 
mortgage ;  the  defendants  plead  to 
the  bill,  and  the  plea  being  over- 
ruled, cofts  are  given  to  the  plaintiff; 
baron  dies,  the  feme  by  furvivorftiip 
{hall  have  the  cofts.  496 

Where  the  fuitor  has  paid  the  officer  his 
fee,  and  he  neg!ei5>  his  duty,  by  which 
means  the  fuitor's  procefs  becomes 
irregular,  the  fuitor  is  to  pay  cofts  to 
the  other  fide,  but  ftiall  recover  them 
from  the  officer.  658 

And  though  iheoHiccr  in  fuch  cafe  dies, 
his  executor  will  be  ordered  to  pay 
them  out  of  aflets,  it  being  matter  of 
contraft,  and  therefore  not  dying  with 
the  perfon.  ibid. 

^OP^t   i^pirttuiii«    Vide   Spiritual 
Court. 


Court  ofCtKtncerp. 

That  right  which  the  king  has  as  f^^jf 
fatriit,  to  take  care  of  his  fubjc^ 
in  cafes  of  charities,  ideots,  lunatick: 
and  infants,  falis  under  the  diredion  of 
the  court  of  chancery,  which  in  con- 
f«quence  thereof  has  ofed  upon  peti- 
tion only,  without  any  bill  or  decree, 
to  make  orders  touching  the  deter- 
mination of  fuch  right.  Pace  \\l 

Court  of  chancery  has   cognizance  of 

'  fraud  as  well   as    the   common  law 

courts.  156 

The  court  of  chancery  in  England  may 
grant  a  fequeftratibn  againft  the  de- 
fendant in  Ireland 9  but  it  muft  be  after 
a  fecjueftrat^on  taken  oat  here,  and 
nulla  tona  retumod.  261 

Court  of  chancery  will  oblige  all  to  take 
notice  of  ita  decrees  as  much  as  of 
judgments.  483 

Covenant.    Vide  98ttetiient. 


CftrtefH- 

Tenant  hy  the  Curte^. 

Tenant  by  the  curtcfy  not  fo  much  fa- 
voured in  law  as  dower.         705,  704 

CuSotne  of  HonDon.    Vide  XrOnlwn. 


]Dcbt0>  CreDtto^  anD  IDcbtO}.    Vide 

alfo  Truft  for  Payment  of  Debts  under 
title  Cruft. 

ONE  feifed  in  fee,  and  indebted  by 
bond  in  which  hib  heirs  are  boand, 
dcvifes  his  l^nds  to  >^.  for  life,  remain- 
der to  liis  firft,  €^c.  /on  in  tail,  re- 
•  mainder  over ;  in  a  bill  brought  by 
the  bond  creditors,  the  court  vn\\  not 
.decree  the  devifee  for  life  to  account 
for  the  profits,  but  only  to  keep  doi^Ti 
the  intereft;  alfo  the  court  will  de- 
cree a  fale  to  fatisfy  the  bonds,  thougk 

tbft 
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the  lands  be  not  dcvifcd  for  payment 
of  debts.  Page  234 


SDecrcc. 

On  fuggeflion  of  a  grofs  fraud,  the 
court  will,  upon  an  original  bill,  over- 
rule a  plea  of  a  decree,  and  a  report 
made  and  confirmed  thereon,  if  the 
fuggeftion  of  fraud  be  not  denied. 

73 

The  court  will  not  compel  a  purchafer 
under  a  decree  to  accept  a  doubtful 
title.  20 1 

The  court  of  chancery  will  oblige  all  to 
take  notice  of  its  decreees  as  much  as 
of  judgments.  483 

jOne  allowed  the  beft  purchafer  under  a 
decree  is  ordered  to  pay  the  money ; 
this  not  a  debt  due  by  decree  but  by 
order  of  court.  621 

Where  there  is  a  decree  for  a  "debt, 
and  the  defendant  dies,  fuch  decree 
does  not  bind  the  legal  aHTets  defcend- 
ed  to  the  heir  as  a  judgment  does. 

ibid. 

The  only  way  upon  a  decree  for  a  debt 
to  afFeft  land  is  to  proceed  for  a 
contempt  to  a  ("cqueftration,  but  fuch 
fequeftration  abates  by  the  death  of 
the  party,  which  an  exrent  does  not. 

ibid. 

3Deel)0,  ConDctancc0>  ani)  9(rurancc0. 

A  conveyance  by  a  weak  man  for  a 
fmall  confideration  fet  afide.         293 

A  di#ercnt  confideration  from  what  is 
expreffed  in  the  deed  not  to  be  aver- 
red ;  and  though  the  confideration  of 
blood  be  a  good  one,  yet  chat  not  to 
be  regarded,  if  money,  or  the  grant 
cf  an  annuity  be  expreffed  in  the 
deed;  alfo  a  good  objedion  that  the 
grant  is  to  two  and  only  one  of  kin. 

204 

Evidence  of  fraud,  when  no  proof  that 
any  inftruftions  were  given  for  pre- 
paring the  deed  by  the  grantor,  or 
when  the  deed  was  not  read  to  him. 

205 

A  deed  is  proved  in  the  caufe,  and  re- 
ferred to  in  the  depofitions ;  yet  the 


court  will  not  order  that  the  other  fide 
(hall  have  leave  to  infped  it  before  the 
hearing,  as  this  would  enable  Kim  to 
pick  holes  in  it.  Page  410 

In  a  bill  purely  for  the  difcovery  of  a- 
deed,  or  to  have  it  delivered  up, 
there  is  no  need  of  annexing  an  affida- 
vit that  the  deed  is  loft ;  /ecus  if  relief 
be  prayed  generally  as  to  recover  the- 
money  on  a  bond.  541 

D^:i\ts  ohalncd  by  Durefs^  Comptd/lon,  ^c\ 

There  is  a  diverfity  between  a  deed,  and* 
a  will  gained  from  a  weak  man,  and 
upon  a  mi frr pre fentation  ;  in  regard 
equity  will  fet  afide  the  forhier  but 
not  the  latter.  270 

Difds  hfi  or  concectkd. 

How  far  courts  of  equity  have  gone  in 
cafe  of  fuppreffion  of  deeds.  748 

3DefcnBanr0.    See  |dartie0. 


©cmurrct. 

The  defendant  has  leave  to  plead,  an- 
fwer  and  demur,  but  not  to  demur 
alone;  the  defendant  demurs,  and 
anfwersonly  by  denying  combination, 
or  fome  fuch  trifling  matter;  demur- 
rer fet  afide.  2S6 

On  a  demurrer  to  a  bill,  if  the  demurrei^ 
be  allowed  the  plaintiif  may  amend 


his  bill.     ^. 


300 


On  time  given  to  an  Aver,  the  defendant 
cannot  put  in  a  demurrer.  464 

S)cpoatton0.  See  (BbiTience. 

A  witnefs  examined  at  a  commifliow 
fwears  reflecting  words  ;  yet  he  ought 
not  to  have  paid  cofts,  it  being  the 
commiTioners'  fault  to  take  down  fuch 
depofition.  406 

A  depofition  of  a  witnefs  amended  afrtr 
publication.  6±(i 
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tHUmt  an)  3ii|ierfttiicf . 

Fadier  or  mother  may  be  cou6n  to  thdr 
fim.  and  u  fuch,  uke  by  deicent  not 
withflandiBg  eke  rdation  of  father, 
tsfc.  /"^'^is 

Ipinds  cunnof  afcend  from  the  ion  Bo  the 
father,  bo:  fluU  rather  efcheat.     734 

Tmft-eftates  are  to  be  i^verQed  hj  the 
ikme  t^Uti  6k  defcent  as  legal  eftacet. 

»«Mb.    Scetitle«aL 

Droifi  fir  Payment  tf  Dehi,  fee  Tn^ 
fjf    Paywtent    •£  Dctu    under    title 

CcuS. 


«>tfhriHtdtii,  atin  ts^  (btlt  be  up 
ftntn  Mitt)  tfgiit  tbmtf. 

By  the  ftatnte  1  Jac.  z.  cmf.  17.  if  after 
the  death  of  the  father*  any  <^  his 
children  (hall  die  inteftate  withoat 
wife  or  children,  every  brother  and 
fifter  and  their  reprefentativet  (hall 
have  an  equal  (hare  with  the  mother. 
The  cafe  was»  that  after  the  death  o\ 
the  father  the  fon  died  leaving  a  wife 
and  without  children,  bat  leaving  a 
mother,  brothers  anu  lifters,  and  twi» 
nieces,  (the  children  of  a  deceafed 
brother) ;  refoIveU  that  this  was  within 
the  ftata  e;  that  the  inteftate's  wife 
Ihoold  have  but  one  moiety,  and  that 
as  to  the  other,  the  intritate's  brothers 
and  lifters,  ^c.  ftiouid  come  in  for  an 
equal  Ihare  thereof  with  the  mother. 

344 
If  the  mother  being  a  widow  advances  a 
child,  and  dies  inteftate  leaving  many 
children,  the  child  advamced  (hall  not 
bnng  what  he  received  from  his  mother 
into  hotchpot.  356 

The  ftatute  ot  diftribatioo  groonded  on 


the  cuilom  of  Lotuicnm 


35« 


The  ftatnte  of  diftribotioB  nadt  in  ftfMT 
of  the  pratdice  of  the  fpiritoal  court. 

The  right  to  the  diftribotiTe  fliare  under 
the  ftatute  vefts  immediately  on  the 
inteftate's  death.  44a 

Bat  not  ib  as  to  czclode  a  pottoBMMa 
child.  446 

The  ftatute  of  diftnbadotf  affieOs  only 
the  perfimal  eftaie  VBdifoofed  of,  in 
order  to  make  the  prorifiOB  for  each 
child  eqnal,  hot  takes  oothiug  away, 
which  has  beem  given  to  any  child. 

44} 


DaticT  aM  DMbcK  ^^pMtV* 

Dowry  money  not  to  be  ctuttcd  by  the 
widow  i^nft  debts.  79 

Where  there  was  a  mortgage  in  fee  made 
before  mvriige,  the  widow  upon  her 
paying  the  mortgage  money,  or  keep- 
ing down  a  third  of  the  int^reft^  hdd 
by  the  Mafter  of  the  Rolls,  (Sir 
J^fip^J^t)  entitlied  todowef  af  the 
equity  of  redemption*  7t>Q 

Power  a  moral  right,  and  nxwe  favcured 
in  law,  having  mare  privileges  annex- 
ed to  it^  than  tenant  by  the  cnrtefy. 

703^  704 

\  dowrefs  Ihall  have  the  benefit  of  ^ 
traft  term  againft  an  heir  or  deviiee, 
but  not  againft  a  porchaler.  707 

In  cafe  of  a  traft  of  an  inheritance  cre- 
ated by  the  hofband  bimielf,  flie  fliall 
not  have  dower ;  Jfou  where  the  trull 
is  created  by  another  peHbn,  or  the 
huiband's  anceftor.  708,  7O9 

A  do#ccf^ftiall  be  aided  in  cqoity  againft 
a  traft  *term  attendant  on  the  inheri* 
tance.  714 

7*he  widow  of  a  tenant  in  tail  of  a  trui^ 
to  whom  the  legal  eftate  is  by  the  i^ill 
of  the  donor  direded  to  be  conveyeti 
at  his  age  of  twenty- one,  and  he 
living  to  th^  age.  hcM  o^titled  to 
dower.  7IJ 


The  intent  of  the  ftatute  of  diftribuiion 
was  to  make  the  provifion  for  all  the 
children  equal,  and  do  what  a  juft 
and  impartial  lather  ought  to  do  for 
them.  440 


A  Table  of  the  Principal  Matterf. 


CleSfom 

ytt  Boand  within  four  months  after  his 
marriage  to  fettle  lands  of  tool, 
fer  annum  on  his  wife,  or  rife  to  leave 
lier  aooo/  and  dies  within  the  four 
months,  after  which  the  four  months 
pafs ;  his  executors  ffiall  eleft  either  to 
pay  the  too  L  per  aimumy  or  the  zooo/. 

fagfi  617 

€(tete. 

Ejtate  in  Fee-fimfle. 

Dcvife  of  ^ol.per  anmm  to  J.  and  his 
heirsy  and  it  J.  dies  without  heirs, 
then  to  a  charity;  this  remainder 
void*  the  former  ellape  being  a  fee- 
fimple,  and  it  will  not  be  helped 
though  J:  die  without  ifTae^  living 
the  teftator.  369 

^.  devifes  all  his  lands  and  edaie  in  /)• 
to  y.  S.  decreed  a  fee-iimple  pafibd, 
thcfe  Words  carry ing^  not  only  the 
lands,  but  alio  the  teilator's  intereft 
ihereio.  523 

Efiafe  iu  Fte  tall, 

CeJIui  quetruft  in  tail  brings  a  bill  againft 
his  truftees,  to  the  intent  they  ihould 
join  in  a  recovery ;  this  not  proper, 
but  it  is  proper  to  pray  that  the  truf 
tees  may  convey  the  premiifes  to  ccfiui 
que  trap  in  tail,  who  may  then  fuffer  a 
recovery ;  tho'  if  the  trudees  are  alfo 
truftees  for  any  annuities  fubfiding, 
they  are  not  compellable  to  part  wi^b 
the  legal  eftate  out  of  them  to  tjie 
ceJlui  que  truji  in  tail.  1^4 

A^  devifed  ip,oooA  to  truftees,  in  iru(l 
10  be  laid  out  in  lands  and  fettled  on 
B.  for  lite,  without  wafte»  remainder 
to  trttftees  and  their  heirs  for  the  lite 
of  B.  to  fupport  contingent  remain 
ders,  with  a  power  to  E.  to  make  a 
join  tore,  remainder  to  the  heirs  of  the 
body  of  B,  remainders  <jver ;  and  by 
the  fame  will  deviies  lands  to  i?.  to 
the  fame  ufes,  and  dies  leaving  C. 
executi:r;  B.  fues  C.  the  executor  for 
tile  deeds  relating  to  the  land^  that 


are  in  his  hands,  and  to  have  tho 
money  laid  out  in  lands  and  fettled  % 
decreed  by  the  Maftcr  tf  the  Rdls^ 
ihat  B,  had  but  an  eftate  for  life  in 
the  lands,  and  fo  not  entitled  to  the 
deeds;  but  ihat  they  were  to  be 
brought  iiito  court,  and  that  the  lands 
to  be  bought  with  the  money  were  to 
be  fettled  on  B  for  bis  life  only,  re« 
mainder  to  his  iiTii^  ^c.  fon.  But  b/ 
the  opinion  of  Lord  Chancellor  iT/ff^* 
B,  was  held  to  have  an  eftate-tail  ia 
the  lands  devifed,  and  confequently  to 
be  entitled  to  the  deeds  relating  there* 
to ;  tho*  as  to  the  lands  to  be  pur- 
chafed,  that  being  executory,  and  ia 
the  power  of  the  court,  B*  was  to  be 
but  tenant  for  life,  with  remainder  t^ 
his  iiril,  (ffr.  fon.  Page  471 

iVtides  on  marriage  to  fettle  lands  oa 
the  hufband  and  wife  for  their  lives* 
remainder  to  the  fird,  t^c.  fon  of  the 
marriage,  remainder  to  the  heirs  male 
of  the  body  of  the  hulband  by  anf 
wife,  remainder  to  the  heirs  of  the 
body  of  the  hulband  by  the  £rft  wifi?* 
remainder  to  the  huiband  it)  fee,  with 
proviiions  for  the  daughters  of  that 
marriage,  if  no  fon  ;  hufband  has  one 
daughter  by  the  firft  wife,  fuffers  a 
recovery,  and  marries  a  fecond  wife» 
taking  notice  of  his  firH  marriage 
articles  in  his  fecond  fettiement; 
he  being  tenant  in  tail  by  the  articles 
was  allowed  by  his  recovery  to  have 
barred  his  daughter  by  the  iirft  roar* 
riagc.  535 

The  next  heir  inheritable  to  an  eftaie- 
tail  entitled  to  the  Writ  Je  ^ifenire  im- 
fpiciendo,  595 

Eft  ate  for  Life,    See  alfo  Eft  ate  tail 

One  devifes  a  third  of  all  his  eflate 
whatfoever  ro  his  wife,  and  two  thirds 
of  all  his  real  and  perfonal  eftate  to 
his  fon  J,  S,  and  his  heirs ;  the  wife 
has  but  an  eilate  for  lile  in  the  third 
part  of  the  real  etlate,  the  word  eftnt^ 
being  intended  to  defcr'ibe  the  thing 
only,  and  not  the  mtereft  in  the  thing; 
an«  when  the  tellaior  intends  to  pafs 
a  fee,,  he  adds  the  WOrd  heirs  to  the 
word  eftate.  33J 
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Efiate  pur  autre  vie. 

An  cftatc  for  three  lives  granted  to  J, 
hU  executors  and  adroiniilrators,  is  a 
perfonal  eftate,  and  will  on  A 's  death 
be  liable  to  all  his  debts  by  fimple 
contrad^  as  a  leafe  for  years  would 
be.  Fagei%\ 

Efiate  for  Tears, 

Leflbr  covenanted  to  renew  at  the  re- 
"quefl  of  the  leflee  within  the  term  ; 
Icflec  did  not  requeft,  but  his  execu- 
tors do  within  the  term  ;  Icflbr  is  com- 
pellable to  renew.  196 

limitations    of  Terms  for   Teats,    Money, 
&c. 

Devi(e  of  a  perfonal  ellate  to  J,  for  life, 
and  afterwards  for  her  children  ;  the 
yearly  intereft  and  produce  to  be  for 
their  maintenance  until  the  fonsfhould 
be  twenty-one,  and  the  daughters 
eighteen,  at  which  refpedlive  ages 
their  refpe^ve  portions  to  be  paid  to 
tbem,  and  for  want  of  fuch  iifue,  then 
to  B.  A.  dies  without  iffue ;  the  de 
vife  over  to  B.  good,  the  words,  [for 
want  of  fuch  ilTue]  being  the  fame  as 
[for  want  of  fuch  chile? rcn.]  421 

K  jointrefs  demifes  her  cllate  for  life  for 
ninety-nine  years,  if  fhe  fo  long  live, 
in  truft  for  herfelf  during  her  widow- 
hood,  and  after  her  marriage  in 
truft  for  one  of  her  younger  fons,  and 
the  heirs  of  his  body,  and  if  he  died 
without  i/Tuet  remainder  in  trufl  for 
her  next  younger  fon  ;  the  eldeft  fon 
dies  without  ifloe  and  intcftate  ;  whe- 
ther the  truft  of  this  term  ftiall  go  to 
his  adminiftrator  or  to  the  next  fon  in 
remainder.  (>'](> 

One  poffeflcd  of  a  term  devifes  it  to  A. 
for  life,  remainder  to  his  firft,  ^r. 
fon  in  tail  fucceffively,  remainder  to 
his  daughter,  and  \l  A.  fhall  have 
neither  fon  nor  daughter,  then  to 
y.  S,  A.  dies  never  having  had  a 
fon  or  daughter,  the  devifc  over  to 
7.  5.  is  good.  686 

The  common  courfe  of  fettling  terms 
lor  years.  690 


tfblDence  anB  parol  tf  bi^ence.  See  alio 
cattncftf. 

One  fcifed  in  fee,  as  heir  of  his  mother*! 
mother,  deyifes  the  land  in  truft  to 
pay  feveral  annuities,  and  the  reiidae 
to  go  to  the  right  heirs  of  his  mothcr'i 
fide  for  ever;  parol  evidence  admitt^d 
to  prove  which  heir  was  intended, 
I'/a;.  whether  the  heir  of  the  mother*! 
mother's  fide,  or  the  heir  of  the 
mother's  father's  fide.  Frsgr  136 

One  makes  a  will,  and  an  executor, 
giving  a  legacy  of  500/.  to  die  exe- 
cutor, but  making  no  difpofition  of 
the  furplos ;  parol  evidence  of  the  in- 
tention and  declaration  of  the  teftator 
touching  the  furpl us  admitted.     210 

A  witnefs  examined  on  a  conmiHion 
fwears  reflc^ing  words ;  yet  be  ought 
not  to  pay  cofts,  it  being  the  com- 
miftioners'  fault  to  take  dgwn  fuch 
depoiition.  406 

A  witnefs  examined  at  a  former  trial  of 
an  iftue  between  the  fame  parties, 
and  who  had  been  examined  in  the 
caufe,  dies ;  not  only  his  depofitions 
may  be  read,  but  what  he  fwcre  at 
the  former  trial  may  be  given  in 
evidence.  563 

C^atm'nation.  Vide  fupra  Title  Ctn'« 
Dence,  3De9O(tnon0  and  CDitntb. 


®^cept{on0  to  a  Offer's  Sqw}!- 

On  an  anfwer's  being  reported  not  fcao- 
dalous  or  impertinent,  if  the  plaiotif 
except  to  the  matter's  report,  he  maft 
fhew  fpecially  wherein  it  is  fcandaloos 
or  impertinent.  iSx 

^are^  Whether  this  rule  docs  not  hold 
ftronger  where  esceptions^u-e  taken  to 
an  anfwer  for  infufficiency,  and  the 
maftcr  reports  it  fufficient,  that  the 
plaintiff  in  his  exception  fhould  fhew 
wherein   the    anfwer   is   infufficient. 

ibid. 

Where  a  bill  or  anfwer  is  referred  for 
fcandal,  and  reported  to  be  fcanda- 
lous ;  if  the  mafter  has  once  expunged 
this  fcandal,  the  party  cannot  cjccept. 
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mt  It  will  not  appear  on  record  what 
that  fcandal  was,  and  it  wa&  the  party's 
own  fault  that  he  did  not  except  to 
the  report  fooner.  Page  1 8  2 

dcecntion  of  a  f^oloer.    Vide  under 
Title  ^&0J»et. 


C^ecuto^  AttD  9DmfntStato^  Vidcalfo 

Where  there  were  fevcral  executors, 
fome  admitted  aflfets ;  yet  an  account 
was  decreed  againft  the  reft,  145 

One  poflcflcd  of  a  term  devifei  it  to  A, 
makes  B,  his  executor,  and  dies 
leaving  fome  debts ;  if  the  executor 
felU  the  term,  the  purchafer  (hall 
hold  it  againft  the  devifee;  /ecus  if 
fold  at  an  under- value,  or  if  the  pur- 
chaier  knew  that  there  were  no  debts, 
or  that  the  debts  were  or  might  be 
paid  without  breaking  in  upon  this 
fpecific  legacy.  143 

Qne  by  will  gives  an  annuity  out  of  his 
perfonal  cftate;  if  the  executor  has 
miibehaved  himfelf,  the  court  wilfor* 
der  part  of  the  perfonal  eilate  to  be 
fet  afide  to  fecure  this  annuity.       163 

An  executor  pays  beyond  a/Tets,  he  can- 
not make  the  legatees  refund.       296 

An  executor  oradminiftrator  may  reuin 
out  of  aiTets  as  well  for  a  debt  due  in 
truft  for  himfelf,  as  for  a  debt  due  to 
himfelf.     ^.^n  tamen.  298 

One  devifes,  that  his  executors  fliall  fell 
his  land,  and  leaves  two  executors, 
one  v(/hf  reof  dies,  the  other  renounces, 
and  adminillration  is  granted  to  A, 
who  brings  a  bill  again ll  the  heir  to 
compel  a  fale;  whether  the  renounc- 
ing executor,  in  whom  this  power  of 
{ale  collateral  to  the  executorllnp  was 
veiled,  ought  not  to  be  made  a  party  ? 

308 

One  devifes,  that  his  executors  (hall  fell 
his  lands  and  inveft  the  money  in  pur- 
chafing  an  annuity  for  J.  S.  to  whom 
he  gives  the  refidue  of  his  perfoiial 
eftate ;  the  teflator  dies,  and  the  an- 
il uitant  dies  three  months  after  the 
teftator;  yet  the  adminiftrator  of  the 
';i|inaicant  ihall  compel  a  falcj   and 


ihall  have  the  money  ariCng  thf»«« 
from,  and  alfd  the  rents  and  profits 
till  fale.  Page  309 

If  an  executor  pays  one  legacy,  upon  a 
fuppoiition  that  there  are  affets  to  pay 
all  the  other  legacies,  and  afterwardhi 
there  is  a  deficiency,  the  legatee  muft 
refund.  447 

An  admin iftrator  pcvdc-tite  litt  toncluDg 
a  will  may  maintain  adlions  for  re- 
covering debts  due  to  the  deceaied* 

If  there  be  a  decree  for  an  account,  tq 
wliich  the  executor  is  party,  and  the 
executor  has  a  debt  which  he  does  not 
claim,  and  lies  by,  and  the  account 
is  taken  and  perfe£led ;  he  fhall  not 
bring  a  new  bill  for  his  debt,  and  put 
the  eftate  to  a  frefli  charge,  this  being 
contrary  to  the  trull  repofed  in  him. 

733 

/;/  fwbat  Cafes  an  Executor  fiall  or  JbaU 
u»t  be  only  a  Ttitfiee. 

One  by  will  gives  his  executor  5  /.  for 
his  care  in  performing  the  will,  and 
makes  no  difpofition  of  the  furplus  ; 
but  parol  proof  made  of  the  intention 
and  direction  of  the  teltator  to  the 
fcrivener  that  the  executor  (hall  have 
the  furplus ;  yet  the  furplus  decreed 
to  the  next  of  kin«  15S 

One  makes  a  will,  and  an  executor* 
giving  a  legacy  of  500/.  to  the  exe- 
cutor, but  making  no  difpoAtion  of 
the  furplus ;  parol  evidence  of  the  in- 
tention and  declaration  of  the  teftatbr 
touching  the  furplus  admitted.      210 

Generally  fpeaking,  if  there  be  an  ex- 
prefs  legacy  to  the  executor,  and  no 
devife  of  the  furplus,  the  executor 
fhall  not  have  the  furplus,  but  the 
fame  fhall  be  diflribu table  according 
to  the  flatute.  211 

The  teflatrix  faying,  that  (he  hoped  her 
executor  would  not  take  it  ill  that  fhe 
gave  fo  much  from  himi  an  evidence 
that  the  furplus  was  intended  for  the 
executor.  214 

Where  the  wife  has  been  executrix  and  at 
the  fame  time  has  had  an  exprefs  le- 
gacy, fhe  has  neverthelefs  under  fome 
circumftances  been  held  entitled  to  the 
furplus ;  afortim  where  the  executor 

bean 
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bean  the  dde  Of  konoor  of  the  fami- 
ly. Fag€%\it  216 
aUeofawill,  where  an  exprefs  legacy 
is  given  to  the  execntor,  if  a  legacy  be 
alio  given  to  the  next  of  kin,  this 
is  equally  a  bar  to  the  next  of  kin  as 
to  the  executor ;  and  therefore  if  the 
fnrflns  be  not  dirpofed  of  by  the  will, 
the  executor  Ihall  have  it.  ^iuart 
Umem.  338 

CjKCtilo^B  IDeWrc. 

j£  feifed  in  fee  has  two  fons  B,  and  C 
both  unmarried,  and  deviies  his  lands 
to  trnftees  for  500  years,  in  trufl  to 

£y  50  /.  per  atm.  to  his  eldeft  fon  B. 
r  life,  with  power  of  di^efs,  and 
€Hi  (everal  other  trnfts  ibme  of  which 
are  remote,  remainder  to  the  firft  and 
every  other  fon  of  B.  in  tail,  remain- 
der to  C  the  fecond  fon  for  life,  re- 
mainder over ;  by  the  better  opinion 
this  is  a  good  executory  devife  to  the 
firftfiwof^.  a8 


CnsOtion  of  COo^.     See  alfo  SSIfll. 

One  makes  his  will  and  fays,  as  to  fuch 
efieue  as  God  hath  hUjJtd  mi  with  I  de* 
*vife  im  manner  folhyw'ing  ;  after  which 
he  gives  part  to  J,  S.  and  hb  heir<, 
and  devifes  the  rcA  of  his  eftate  to  his 
wife  in  fee ;  this  pafTes  a  truiUedate. 

198 

One  has  an  houie  in  which  he  lives  and 
heufhold  gcKxJf,  he  has  alfo  an  houfe 
au  Gofpmrt  near  Port/mouth  for  invalid 
feamen,  wfth  a  vaft  number  of  beds, 
iheets  and  houfhold  fluff,  and  by  mar- 
riage articles  it  was  agreed  chat  his 
wife  ihould  have  no  claim  on  his  per- 
fonal  eftate,  exapt  his  bouJhoU  goods^ 
mmd  fy^Jbold  ftuff\  this  exception  to 
extend  only  to  the  goods  which  he 
had  in  the  houfe  in  which  he  lived, 
and  not  to  fuch  as  were  in  the  hof- 
pital  made  ufe  of  by  the  govern- 
ment. 302 

One  devifes  a  third  of  all  his  efiate  what- 
foever  to  his  wife,  and  two  thirds  of 
^  hU  real  and  perfonal  eftate  to  his 
#•  uA  his  heirs ;  the  wile  has 


em 


but  an  efiate  for  life  In  the  third  put 
of  the  real  efiate,  the  word  ^otf  bong 
intended  to  defcribe  the  /^'srjofily, 
and  not  the  incereft  in  the  thing ;  ted 
when  the  toftator  latends  to  pa6  a 
fee,  he  adds  tHe  word  hens  to  tk 
word  eftate,  ^^^3^5 

Where  the  words  heirs  ef  the  hoditstfthe 
hufiand  and  wfe^  mnd  their  heirs,  ihaO 
be  conftmed  ehiUren,  342 

One  bequeaths  to  her  grand -child  / 
fome  of  her  befi  linen  ;  this  void  fa 
uncertainty;  yet  the  court  recoa- 
mended  it  to  the  executoi-  to  give  (one 
of  the  beft  linen  to  the  legatee.    3^; 

A  bequeft  of  fuch  of  tbe  befi  linen  as  the 
executor  ihould  think  fit,  cr  as  tk 
legatee  ihould  choie,  had  bees  good. 

3«« 

Plate  m  common  nie  held  10  ftfi  by  tkc 
devife  of  houihold  goods,  aotwich- 
ftanding  any  parol  proof  that  it  waa 
not  intended  to  psUs.  42a 

One  feiied  in  fee,  and  poileiled  by  leaft 
for  twenty-one  years  of  lands  in  D. 
devifes  all  his  lands  whereof  he  ii 
feifed,  poifeired,  oraaywaysintereAed 
in,  to  ^.  for  Hfe,  remainder  to  B,  in 
tail,  remainder  to  C.  for  life,  widi 
power  to  make  a  jointure,  remainder 
to  truftees  to  preferve  contingent  re- 
mainders, Uc.  decreed  the  Icafehoid 
ihould  pais  as  well  as  the  freehold. 

456 

j4.  deviies  all  his  land  and  ^ate  m  D. 

to  y,  S.  decreed  a  fee  pafled,  thele 

words  carrying   not   only  the  land, 

but  alfo  the  teftator's  iotereil  therein. 

C^tfnsaf  (lament. 

Feme  gives  a  bond  to  her  intended  koi^ 
band,  that  in  caie  of  her  marriage  ibe 
will  convey  her  lands  to  him  in  ftt ; 
they  marry,  the  wife  dies  wiihoat 
iffue,  and  then  the  hufband  dies; 
the  bond  tho'  extingiiiihed  at  law, 
yet  b  good  evidence  of  the  agreement 
in  equity,  and  the  heir  of  the  haf- 
band  ihall  compel  a  ipecific  per- 
feraance  againfi  the  heir  of  the  wi^. 

«43 
Out 
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One  haying  a  fum  of  money  charged 
upon  land  fecured  by  a  term  in  a 
third  perfon,  levies  a  fine  of  the  land ; 
this  extingailhes  his  right  to  the 
charge ;  fo  if  he  fafifers  a  recovery. 
Page  605 


jPatljier  ttiD  Aon. 

A  Father  or  mother  may  be  coufin  to 
their  fon,  and  as  fuch  inherit  to 
Mm  notwithilandihg  the  relation  of  fa- 
thetj  Vc.  61) 

jTftie. 

Hciband  feifed  in  right  of  his  wife  of  a 
fliare  in  the  Nenv  Rrver  water;  the 
wife  cannot  be  barred  but  by  a 
fine;  and  where  they  both  without 
a  fine  mortgage  fuch  (hare,  the  wife*s 
paying  interell  afier  the  ha/hind's 
death  will  not  affirm  fuch  mortgage. 

127 

A  trufl  ellate  not  forfeited  by  a  fine.  146 
Vide  alfo  TfttS. 


iFo^fcftfire. 

A  trail  eftate  not  forfeited  by  a  fine. 

146 

iFosefgtt  Cmmtte. 

An  uninhabited  country  newly  found 
out  and  inhabited  by  the  EngVtJb^  to 
be  governed  by  the  laws  qV  England^ 

75 
A  conquered  country  to  be  governed  by 

fuch  laws  as  the  conqueror  will  im- 
pofe ;  but  until  the  conqueror  gives 
them  new  laws,  they  are  to  be  go- 
verned by  their  own  Iaws»  nnlefs 
where  thefe  laft  are  contrary  to  the 
laws  of  God,  or  totally  filent.     ibid. 


Gne  transfers  Soutb-fta  fiock  by  a  fbrged 
tetter  of  attorney;  the  transfer  ad- 


judged void,  and  the  right  owner 
not  hurt,  and  the  dividends  received 
under  this  forged  letter  of  aitorncy  to 
be  taken  back  from  the  afiignee  and' 
retlored  to  the  right  owner.    Page  j6 


iTroali.    See  alfo  Title  tHolontate*  • 

On  fuggeftion  of  a  grofs  fraud,  die 
court  will  upon  an  original  bill  over- 
rule a  plea  of  a  decree,  and  a  report 
made  and  confirmed  therecjii,  if  the 
fuggeftion  of  fraud  be  not  denied.   73 

All  frauds  are  cognizable  in  equity  aa 
well  as  at  law.  156.  aao 

A  conveyance  by  a  weak  man  for  a 
fmall  confideration  fet  ^^de.         zo% 

A  diiferent  confideration  from  what  la 
exprefled  in  the  deed  not  to  be  aver- 
red ;  and  though  the  confideration  ot 
blood  be  a  good  one,  yet  that  not  to 
be  regarded,  if  money,  or  tb^  grant 
of  an  annuity,  be  exprefled  in  the 
deed;  alfo  a  good  objedion  that  the 
grant  is  to  two,  and  only  one  of  kin* 

Evidence  of  fraud,  when  no  proof  that 
any  inftrudions  were  given  for  pxe* 
paring  the  deed  by  the  grantor,  or 
when  the  deed  was  not  read  to  htm. 

aoj 

There  is  a  diverfity  betwixt  a  deed  and 
a  will  gained  from  a  weak  man,  and 
upon  a  miireprefenution ;  in  legvd 
equity  will  fet  afide  the  fivmer,  bat 
not  the  latter.  J70 

Statute  of  Frauds t  vide  ttn4ei4itle^4p('^ 
ment  parol  nnia  "* 


enaitfaa*    Vide  aUb^Titie  Jtfeiit. , 

WITE  R  B  a  guardianfliip  i^dMfed 
to  three,  without  faying,  aAd  to 
the  farvivors  or  furvivof  of  them;;  yet 
the  furvivor  (hall  take. .  102 

A  guardianfliip  bei,pg  an  au^orlty  cou* 
pledvdthanintorejt.   '         ibS.  12a 

■The 
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On  a  bill  of  partition  no  co(b  on  either 
fide,  ^ecaufe  it  is  for  the  benefit  of 
both  parties.  Pags  376 

Where  the  caufe  is  brought  on  only  on 
bill  and  anfwer,  if  the  bill  is  difmiiTed 
again  (I  any  of  the  defendants,  there 
only  40  J.  cofts  arc  to  be  paid ;  but  if 
the  plaintifF  has  a  decree  againft  the 
dcfendiint,  tho*  only  on  bill  and  anf- 
wer,  in  fuch  cafe  coils  mull  be  taxed, 

.387 
K  witnefs  examined  at  a  commiffion 
fwears  reftefling  words ;  yet  he  ought 
not  10  have  paid  cofls,  it  being  the 
commifTioner^'  fault  to  take  down  fuch 
depofition.  406 

If  an  ambalTador's  fervant  brines  a  bill, 
he  mud  give  fecurity  to  anlwer  cods 
as  being  a  perfon  privileged.  452 
The  defendant^  is  in  contempt  to  a  fer* 
jeant  at  arms  for  not  anfwering,  and 
then  puts  in  an  infufficient  anfwer; 
if  the  plaintiffs  clerk  in  court  accepts 
the  cofb»  it  purges  the  contempt,  and 
the  plaintifF  mull  begin  again  with  an 
attachment^  the  firlt  procefs;  but  if 
the  cofb  be  not  accepted,  the  plaintifF 
may  go  on  in  his  procefs  for  contempt 
where  he  left  ofF,  for  a  father  anfwer. 

Baron  and  feme  bring  a  bill  to  redeem  a 
mortgage;  the  defendants  plead  to 
the  bill,  and  the  plea  being  over- 
ruled, cofts  are  given  to  the  plaintifF; 
baron  dies,  the  feme  by  furvivorfhip 
(hall  have  the  coAs.  496 

Where  the  fuitor  has  paid  the  dfRcer  his 
fee,  and  he  negled>  his  duty,  by  which 
means  the  luitor*s  procefs  becomes 
irregular,  the  Alitor  is  to  pay  cofls  to 
the  other  fide,  but  (hall  recover  them 
from  the  officer.  658 

And  though  iheofiiccr  in  fuch  cafe  dies, 
his  executor  will  be  ordered  to  pay 
them  out  of  affets,  it  being  matter  of 
contrad,  and  therefore  not  dying  with 
the  perfon.  Ibid, 

Court   ibptritual.    Vide  S^piritual 
OTourt. 


CottrtofClmncerp. 

That  right  which  the  king  has  as  paUf 
patriar,  to  take  care  of  his  fnbjedi 
in  cafes  of  charities,  ideots,  Innaticks 
and  infants,  falls  under  the  diredionof 
the  court  of  chancery,  which  in  con- 
f«qnence  thereof  has  ofed  upon  peti- 
tion only,  without  any  bill  or  decree^ 
to  make  orders  touching  the  deter- 
mination of  fuch  right.         Page  11% 

Court  of  (^ancery  has  cognizamce  of 

'  fraud  as  well  as   the  common  law 

courts.  1^6 

The  court  of  chancery  in  England  may 
grant  a  fequeftratibn  againd  the  de- 
fendant in  hrlaml,  but  it  mnft  be  after 
a  fe(|ue(lration  taken  oat  here,  and 
nulla  iona  returned.  '261 

Court  of  chancery  will  oblige  all  to  take 
notice  of  it4  decrees  as  much  as  of 
judgments.  48  j 

Covenant.    Vide  Agreement. 


Ttnant  hy  the  Curtrj^. 

Tenant  by  the  curtefy  not  fo  much  fa- 
voured in  law  as  dower.         703,  704 

CuSonts  of  HonDon.    Vide  Honim. 


IDebt0>  CreDtto^  anxi  JDcbto^.    Vide 

al  fo  Trufi  for  Payment  of  Dehn  under 
title  Cruft. 

ON  E  feifed  in  fee,  and  indebted  hy 
bond  in  which  his  heirs  are  bound, 
devifes  his  li^nds  to  A,  for  life,  remain- 
der to  his  iit%  ^c.  /on  in  tail,  rc- 
■  mainder  over ;  in  a  bill  brought  by 
the  bond  creditors,  the  court  will  not 
.decree  the  devifee  for  life  to  account 
for  the  profits,  but  only  to  keep  down 
the  intercfl;  alfo  the  court  will  de- 
cree a  fale  to  fatisfy  the  bonds,  though 

the 
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Matters  controverted  hetiveeii  the  Heir  and 
Executor, 

Where,  although  by  a  voluntary  con- 
trad,  money  is  agreed  to  be  laid  out 
in  land,  the  court  will  execute  fuch 
agreement  in  favour  of  the  heir.  P.  1 7 1 

In  all  cafes  where  it  is  a  meafuring  cad 
between  an  executor  and  an  heir,  the 
latter  Ihall  in  equity  have  the  prefer- 
ence. 1 76 

One  articles  to  buy  lands,  and  dies ;  his 
executor  (hall  pay  the  money,  but  his 
heir  (hall  have  the  lands*  632 


l^OtC^Ot.     Vide  alfo  Honton. 

li  the  mother  being  a  widow  advances  a 
child,  and  dies  inteftate,  leaving  many 
children,  the  child  advanced  (hall  not 
bring  what  he  received  from  his  mo- 
ther into  hotchpot.  356 

A.  dcvifes  all  his  real  and  perfonal  ellate 
to  his  executors  and  their  heirs,  in 
truft  to  fell  and  pay  all  his  debts; 
his  real  ellate  being  only  equitable 
affcts,  and  the  teftator  leaving  debts 
by  bond  and  fimple  contrail,  if  the 
bond  creditors  are  paid  part  out  of  the 
perfonal  eflate,-  they  (hall  bring  it 
•  back  again  into  hotchpot,  or  fhall  not 
have  any  thing  out  of  the  real  eflate. 

416 

Hufband  by  marriage  fettleroent  fecures 
a  portion  for  daughters  of  the  mar- 
riage in  default  of  iffue  male ;  there 
]s  one  daughter  only,  the  hufband 
furvives  that  wife,  and  marrying 
again,  leaves  iflue  by  the  fecond  wife, 
and  dies  inteftate,  the  daughter  by  the 
firft  marriage  being  an  infant,  and  her 
portion  not  then  due;  if  the  daughter 
lives  till  the  portion  is  due,  it  is  an 
advancement  pro  tattto,  and  muft  be 
browght  into  hotchpot  as  to  the  other 
iffue.  435 

Proviiion  for  a  child  by  the  will  of  the 
father  not  to  be  brought  into  hotch- 
pot, nor  a  proviiion  of  land  for  an 
heir.  440 

Qne  fettles  a  rent  out  of  lands  upon  a 
younger  child;' this  is  an  advance- 


ment firo  tant§t  and  maft  be  brooghe 
into  hotchpot.  Page  4  4.  i 

An  annuity  fettled  by  a  father  upon  a 
child  to  commence  after  the  father's 
death,  is  an  advancement  pro  tanto^ 
and  muft  be  brought  into  hotchpot, 
as  muft  a  contingent  proviiion,  when 
fuch  contingency  happens.  442 

The  rather  as  contingent  debts  are  with- 
in the  ftatute  of  diftribution.         449 

A  proviiion  made  for  a  child  either  by  a 
voluntary  feitlcment  or  for  a  good 
confideration,  is  an  advancement /r» 
tanto,  and  muft  be  brought  into  hotch- 
pot. ^         444 

So  tho'  the  portion  be  not  paid,  yet  if 
fecured  to  the  child  in  the  father's 
life- time,  a!  tho'  not  payable  till  after 
the  father's  death.  44^ 

Maintenance  money  for  a  child  not  to  be 
taken  as  an  advancement.  449 

A  father  advances  one  of  his  children  in 
part ;  the  child  dies,  after  which  the 
father  dies  inteftate  ;  the  iiToe  of  the 
dead  child  claiming  a  diftributive 
iliare  (hall  bring  into  hotchpot  what 
their  father  ha:i  received.  560 


l^ottC^olD  (0OOD6,  atiD  isbat  paffes  ht 
tl}e  IDetnfe  thereof,  vide  Cj^oStto* 

of  ^0)00. 


One  feifed  in  fee  of  an  hundred,  and  of 
lands  in  the  hundred,  grants  tbehun* 
dred;  this  paffes  only  the  frandiife 
and  not  the  lands  in  the  hundred.  400 

incumbrance.    Vide  Sbttwdtitn. 


infant. 

Though  an  infant  cannot  bring  a  bill 
for  an  account  againft  his  guardian 
until  his  coming  of  age,  yet  a  third 
perfon  may,  even  during  the  minority 
of  the  infant.  uq 

A  feme  infant  feifed  in  fee,  on  marriage 
with  the  confent  of  her  guardians 
covenants  in  confideration  of  a  fettle* 

ment 
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IMBt  ^emmjhtf  Uheritaiice  to  her 
Jiniband  ;  if  ihis  is  done  in  confidcra- 
tton  of  a  competent  iettlrment,  equity 
will  execute  the  agreement,  thovgh  no 
adion  woold  lie  at  law  to  recover 
damages.  Page  244 

Where  an  eftate  in  mortgage  de(cends  to 
an  infant,  the  guardian  ought  not  to 

EC rmit  the  intereil  to  grow  in  arrear, 
u  out  of  the  profits  of  the  eftate  to 
keep  it  down.  %jq 

An  infant  by  procbetn  antf  brings  a  bill 
and  never  ftirs  in  it  after  he  comes  of 
age,  and  the  bill  is  diAnifled  t  the  in- 
isnt  and  frocbicn  amy  are  both  liable 
to  pay  cofti.  197 

At  law  an  infant  b  liable  to  pay  cofts  if 
the  judgment  be  againft  htm.      .298 

Vhere  an  inf  nt  in  his  bill,  by  miftake 
of  hii  guardian,  fubmits  to  any  tLing 
which  will  be  prejudicial  to  him^  this 
will  not  be  binding,  but  he  .will  be 
allowed  to  amend.  3S7 

Upon  a  decree  againft  an  infant  unlefs 
caofe  within  fix  months  after  he  comes 
to  age,  the  infant  may  anfwer,  make 
a  defence,  and  examine  witneflet  a- 
new.  401 

An  infant,  when  he  is  plaintiff  is  as 
OAuch  bound  and  as  little  privileged 
as  one  of  full  age,  5  i  9 

The  court  will  not  on  motion  or  petition 
order  an  infant  truilee  to  convey,  un- 
lefs the  trull  appear  in  writing ;  but 
in  fuch  ca(e  will  leave  the  cTftui  que 
truft  to  get  a  decree  by  bill.  54.9 

Where  an  infant  is  defendant  the  iervice 
of  xhtfuhposMa  to  hear  judgment  muft 
be  on  the  guardian,  not  on  the  in- 
fant. 645 

Where  one  has  been  in  pofTeflion  of  land 
belonging  to  an  infant,  if  the  infant 
when  of  age  makes  out  his  title,  he 
fhall  recovei  the  profits  in  equity  from 
the  time  of  the  firil  accruing  of  his 
title,  and  not  ^om  the  filing  of  his  bill 
only.  654 


3niunSfon. 

Injiinflion  granted  to  itay  the  ringing  of 
a  bell,  in  confc^uence  of  an  agree- 


ment made  for  a  Talitable  cooftlerf 
tion.  J*4Mge  268 

On  a  bill  brought  to  fet  afide  a  will  of  a 
perfonal  eflate  for  fraud,  the  court 
will  deny  an  injandion.  iS^ 

Haaardoos  to^^t.an  ioian^ioB  toftay 
the  working  of  a  coal-aaine.  389 


JaaofCMm. 

A  bill  in  equity  will  not  fie  to  jedecffl 
a  mortgage  of  chambers  in  an  inn  ff 
court,  but  the  piaiuti^*  m^ft  *PP^7  ^ 
jthe  bench,  or  to.  the  judges  of  the  fo- 
ciety ;  Jecus  if  on  application  to  the 
bench  they  refer  the  plaintiff  to  his 
re  aiedy  in  eqaity^  511 

Jlllcrift.    See  alfo  #0|qpil8. 

See  Where  and  fnm  what  lime  a  Le- 
gacy  JhaU  carry  Iniereji    under    title 

If  one  hyj  «|ll  chaige  bis  land  with  the 
payment  of  his  debts,  tbis  is  like  a 
mortgage  for  bis  debts,  which  will 
make  fimple  coa!q^4tbts  carry  in- 
tereft.  27 

Equity  apportipoa.  iiuerefl  doe  opon  a 
mortgage ;  /ecus  of  rent.  1 76 

A  rever^on  expedaat  oo  an  eftate  fa 
life  is  decreed  to  be  ibid,  B.  is  ^n- 
firmed  the  beft  piirc;2uirer,  and  the 
order  made  abfolui^  the  ilb  o^Jamaj 
ip4;  on  the  — —  daiy  of  Jamuoy 
1  ^26,  B.  is  ordered  i;o  bring  his  money 
into  the  bapk;  the  .life  drops;  as  if 
the  life  h^d  dropped  the  oext  day 
after  the  report  of  B»  's  being  the  beft 
purchafer/iiadeabfblttte,  thepuKhafe 
muft  have  ftood,  and  as  from  that 
time  the  life  was  wearing,  fo  from 
that  time  the  porchafer  ougbt  to  pay 
intereft.  410 


jtiftnratiff. 

A  merchant  having  a  doubtful  accouot 
of  his  (hip,  ittfures  it  without  ac- 
quainting the  iofurera  what  daD^er 
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ihf  wzs  in ;  thU  befd  to  be  a  fraudu- 
lent infurance,  and  the  court  re- 
lieved againlt  the  policy.       i'age  170 

Jofntenanu  anB  Cenantii  in  Com* 
moo. 

A  guardianfhip  devifed  to  three»  without 

fayingy  and  to  thi /urw-vvrs  and  fur^ 

.  'viv9r  0/ themi  /*'  ^c  furvivor  fiiall 

have  it.  102 

A  devife  of  lands  to  J.  and  B.  and  the 
funrivor  of  them  and  their  heirs, 
equally  to  be  divided  betwixt  them 
(hare and  fhare  alike;  A.  and  B,  are 
jointenants  for  their  lives,  and  have 
feveral  inheritances.  z8o 

Devife  to  A,  and  B,  A,  dies  in  the  tefta- 
cor's  life-time;  B.  fhall  have  the 
whole.  331 

Devife  of  a  refidue  of  a  perfonal  eflate  to 
three  is  a  joint  devife,  and  (h&ll  fur- 
vive.  .      347 

A,  makes  two  executors  B.  and  C  ap- 
pointmg  them  refiduary  legatees,  B. 
dies }   the  whole  (hall  furvive  to  C. 

529 

Jrelanti. 

pne  by  will  roadt  in  England  devifes  an 
annuity  in  truft  for  his  wife  out  of 
lands  in  Inland^  the  tellator,  his  wife 
and  the  trudee  reiiding  in  England \ 
the  annuity  (hall  be  paid  in  Engltuid^ 
and  in  Englijh  money,  and  the  eilate 
bear  the  charge  of  ihe  return.  88 

So  if  one  in  England  %\st%  by  will  a  le- 
gacy oQt  of  lands  in  Ireland,  the  le- 
gacy (hall  be  paid  in  England,  and  in 
EngVJb  money.  89 

The  court  of  chancery  in  England  may 
grant  a  fequeilration  againft  the  de- 
fendant in  Ireland,  bucit  muft  be  after 
a  fequeHration  taken  ouc  here,  and 
nuUa  bona  returned.  26 1 


3Iffue. 

In  cafe  of  an  ilTac  out  of  chancery,  it  is 

proper  to  move  that  court  for  cofts  for 

not  going  on   to  trial,  or  eg  move 

there  for  a  fpecial  jury«  68 

Vut.  XL 


3uT)stnettt.    Vide  5)ecaritie0. 
3iurf0DiSion.    Se:  Court. 

In  cafe  of  an  ifTue  out  of  chancery,  it  ia 
proper  to  move  that  court  for  a  fpe* 
ciaJ  jury.  Page  68 


itfng.    See  )&^erosatfbe. 


ILapfe  of  Vftne* 

LAPSE    of  time  relieved  againft 
by  a  court  of  equity.  67 

Heafea  anXi  Cobenantu  t(^tefn.  *See 
alfo  Eftate  far  Life^  and  Eftaie  for 
Tcan. 

LclTor  covenanted  to  renew  the  leafe  at 
the  requell  of  the  lefTee  within  the 
term ;  l^ffet  did  not  requeft,  but  his 
executors  do  within  the  term ;  lefTor 
is  compellable  to  renew.  196 

LefTor  covenanted  to  renew  the  leafe  at 
the  fame  rent,  and  upon  the  fame 
covenants  as  in  the  original  leafe. 
The  renewed  leafe  (hall  not  contain 
the  covenant  of  renewal.  197 

A  devife,  t\\7it\f  cejui  que  vie  o^ 2l  cYiurdL 
leafe  which  the  tellator  had,  Oiould  die> 
theteAator*s  executors  (hould  purchafe 
the  premifi'es  for  ths  life  cf  y.  S.  the 
tellator's  kinfman ;  but  if  fuch  pur* 
chnfe  could  not  be  made,  then  the 
furplus  of  the  perfonal  e(la;e  to  go  to 
another;  the  purchafe  was  made  ac- 
cordingly ;  yet  J,  S.  held  to  take  no 
interell  by  this  will  32^ 


IL^^nc^  atiD  Hegatee.  Vide  alfo  title 
j£)atlcfaftiou.  alio  Lcgaan  given  e9 
marry  with  an  ent.  Sec.  See  Rejlraints 
^ft  Marriage  under  title  i^arriase. 

O  le  having  a  wife  and  three  daughters, 

deviies  900/.  to  his  cmet  daughters 

T  t  equally 
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equally  pa)  able  at  their  refpcfiivc  ages 
of  twenty-one  or  marriage,  and  if  all 
die  before  their  legacies  arc  payable, 
then  the  whole  to  the  mother ;  if  two 
of  thedaughters'dic  before  their  (hares 
become  due,  the  furtiving  daughter  is 
entitled  to  the  whole.  Page  69 

If  a  creditor  by  bond,  or  other  creditor 
who  may  coinc  upon  the  land,  exhaufl 
the  perfonal  eAate,  a  legatee  (hall 
(land  in  his  place  aud  be  paid  out  of 
the  real  adets.  S 1 

Legatee's  both  chrillian  and  furname 
miflaken^  yet  the  legacy  good.  141 
One  by  will  gives  feveral  legacies,  H 
inter  al\  to  fuch  of  his  creditors  witb 
v^hom  he  had  formerly  compounded 
their  debts;  this  but  a  legacy,  and 
not  to  be  preferred  to  other  legacies. 

296 
If  I  devife  100/.  to  A.  payable  at  his  age 
of  twenty -one,  J,  dies  before  twenty- 
one;  his  execuiors  Ihall  not  have  the 
legacy  until  fuch  time  as  J.  (hould 
liave  come  to  twenty-one  if  he  had 
,    lived.  ^     336 

And  my  execotor,  ihall  have  theinterefl 
in  the  mean  time.  47  9 

But  if  I  give  a  legacy  to  jf,  payable  at 
his  age  of  twenty-one,  and  if  he  dies 
before,  then  to  B,  and  J,  dies  before 
twenty-one ;  B.  fhall  have  the  legacy 
prefently,  and  not  day  till  fuch  time 
as  J.  fhould  have  come  to  twenty- 
one.  47^ 
jt.  by  will  devifes  500/.  to  his  infant 
grandfon,  without  appointing  any 
time  for  payment,  with  provifo  if  he 
dies  before  twenty-one,  then  the  le- 
gacy to  go  over  to  J9.  the  grandfon 
Ihall  have  the  intercft  of  the  legacy 
during  his  infancy.  504 
The  court  of  chancery  in  cafe  of  legacies 
determines  according  to  the  rules  of 
the  common,  notof  the  civil  Ic^v;  as 
Where  I  devife  to  m.y  dajighter  1000/. 
on  condition  that  (he  marry  with  her 
mother's  confent,  with  a  devife  over  in 
cafe  (he  does  not  marry  with  fuch 
confent;  if  the  daughter  marries  with- 
out her  mother's  confent,  a  court  of 
equity  determines  the  deviie  over, 
aihd  condition  to  be  good,  though  the 
civil  law  fays  they  are  both  void,  and 
that    nimita^ium   ikhtt    efft    liber um, 

53* 


If  a  legacy  be  afieoted  to  by  tie  cxcctr- 
tor,  it  from  thenceforth  becomes  a 
legal  property.  Page  531 

One  gives  a  legacy  to  a  daughter  to  be 
paid  to  her  when  (he  (bf>u1d  attain 
twenty-onc,  or  be  married  with  the 
confent  of  his  execotors,  provifo  that 
if  the  daughter  marries  without  the 
confent  oMhe  executors  the  legacy  to 
go  over ;  this  condition*  thoagh  ge- 
nera], muft  yet  be  onderftood  if  fhe 
marry  under  twenty-one  without  fuch 
confent,  and  on  the  daughter's  com- 
ing  to  twenty-one,  the  court  will  de- 
cree her  the  legacy.  547 


Ademptlem  rf  a  Li£a*y, 

Oneplaeed  500/.  in  agoMfmith's  hacdi 
on  his  note,  and  aforwards  orders 
part  out  again,  and  then  devifes  500/. 
m  the  goldfmith's  hands  to  J.  S.  this 
good  for  the  whole  500  /.  /ecus  if  the 
teflator  had  after  the  making  the  will 
drawn  out  part  of  this  money:  for 
this  had  been  an  ademption  pro  tante. 

164 

A*  having  a  debt  due  to  him  from  7-  ^• 
devifes  500/.  of  it  to  B.  and  the  rc- 
fidue  of  it  to  C,  but  does  not  men- 
tion what  the  debt  is  which  is  owing 
from  y.  S,  A.  receives  the  whole  debt 
in  his  life-time;  B,  dies  before  the 
teftator;  the  teftator's  receiving  in 
the  debt  in  his  own  life-time  is  aa 
ademption  of  the  legacy,  as  to  the 
devifcof  ther^</«tf7»  ofihedebt;  but 
it  might  have  been  othcrwife  as  to  the 
certain  legacy  given  to  B,  if  he  hid 
furvived  the  tellaton  330 

One  by  will  gives  lOo/.  doe  to  the  tef- 
tator for  rent  from  B^  and  now  in 
j9.'s  hands;  afterwards  the  tefiator 
fues  B.  for  the  rent,  and  recovers 
it ;  yet  this  no  ademption  of  the  le- 
gacy, (incc  the  teflator's  fuiog  for 
it  might  be  occa(ioned  by  his  thinking 
the  debt  in  danger.  469 


A  Tahle  of  ihi  Prine^al  MdtHfrh 


in  v)hat  Cafi  Or  U^acy  JhaU  or  Jhall  not  be 
b  SatisfaSion  9f  a  Debt  or  other  De- 
mand on  the  Tejiator^s  E/latei      Vide 

flatfefaSion. 

t^gacin^  Abatement^  and  Refunding.     Sec 
tide  Cb^rit^. 

One  by  will  gives  fevcral  legacies,  and 
afterwards  in  the  fame  will,  appre- 
hending that  there  will  be  a  furplus, 
therefore  gives  farther  legacies;  the 
legacies  in  the  former  part  of  the 
will  ihall  have  preference  in  cafe  of  a 
deficiency  of  aflets.  Page  23 

One  makes  a  will,  then  a  codicil,  and 
gives  legacies  by  both ;  on  a  deficiency 
of  aflets  they  ftiall  come  into  aver 


age. 


ibid. 


Jn  cafe  of  a  deficiency,  charity  legacies 
as  well  as  others  (hall  abate  in  pro- 
portion; but  a  legacy  of  3/.  to  the 
poor  of  the  parifh,  to  be  t&ken  as  part 
of  funerals,  and  fo  no  abatement.  25 

Sixty  pounds  legacy  to  an  executor  for 
care  and  pains,  in  cafe  of  a  deficiency 
to  abate  in  proportion.  ibid. 

if  an  ej^ecutor  pays  a  legacy  on  a  fup- 
pofition  that  there  are  aflets  to  pay  all 
other  legacies;  and  afterwards  there  is 
Si  deficiency,  the  legatee  mtifl  tcfond. 

41-7 

tfgacier  or  Pttrtichs  <vefted»  lajfed  or  ex- 
tinguijhed* 

A  father  gives  a  legacy  to  an  infant 
child  payable  at  twenty-one,  in  what 
tafe  and  in  what  manner,  the  court, 
will  allow  maintenance  to  the  in- 
fant out  of  the  legacy  before  it  is  due. 

21 

J.  devifes  500/.  legacy  to  the  fecond 
fun  of  J.  5,  and  devifes  other  legacies 
to  the  other  fons  of  /.  5.  declaring 
that  if  any  of  the  younger  fons  of 
^f.  S.  fliall  die  before  they  are  capable 
of  receiving  their  ihares,  the  (hare  or 
legacy  of  him  fo  dying  (hould  go  to 
the  furvivorj  the  fecond  fon  dies  in 
the  tcllator's  life- time,  this  500/. 
given  to  the  fecond  fon  (hall  not  fur- 
vive.  330 


ji.  having  a  niece  an  infamt  abont  tftc 
age  of  feventeen,  devifes  to  her  the 
furplus  of  his  perfonal  eflate,  payable 
at  twenty -one;  and  if  ftie  die  before 
twenty-one,  or  marriage,  then  the 
furplus  to  go  over ;  decreed  the  niece 
fliould  have  the  incereft  paid  her  in 
the  mean  time,  the  devife  over  being 
a  condition  fubfeqnent.         Page  419 

J,  devifes  the  furplus  of  his  perfonal 
eflate  to  fix  perfons,  to  each  a  iixth 
part ;  one  of  them  dies  in  the  life  of 
the  teflator ;  this  flxth  paf t  fliall  he 
taken  as  undifpofed  of  by  the  will, 
and  go  to  the  teflator's  next  of  kin. 

489 

Secus  had  it  been  a  joint  devife,  for  then 
it  fliould  have  gone  to  the  furvivinq; 
legatees,  iHd^ 

By  a  fliarriage  fettlemcnt  a  term  for 
years  is  created  to  raife  5000/.  for 
daughters  payable  at  their  age  of 
tUrcnry-one  or  marriage;  provifo,  that 
if  any  of  the  daughters  attain  their 
age  of  twenty-one,  or  marry  in  the 
father's  life- time,  then  the  portion  to 
be  paid  within  a  year  after  the  father's 
death  ;  alio  if  any  of  the  daughters  die 
before  her  portion  is  payable,  or  before 
her  age  of  twenty -pae,  or  marriage, 
her  fliare  to  go  to  the  furvivors  or  fur- 
rivor ;  there  was  ilTue  a  fon  and  three 
daughters,  the  firft  of  whom  marric4 
and  received  her  portion,  the  fecond 
attained  twenty-one,  marriedanddied 
without  iflue,  and  her  hufl)and  ad- 
minillcred;  the  third  daqghter  fur- 
vived  both. her  filters;  rc(blved  the 
hufband,  as  adminidrator  of  the  fe- 
cond daughter,  was  entitted  to  her 
fliare  of  the  5000/.  ihe  having  lived 
to  twenty. one,  fo  that  the  right  veiled 
in  her,  and  the  payment  was  only 
fufpended  till  her  father^  death.  513 

A  legacy  out  of  a  perfonal  eftate,  pa)^- 
able  to  an  infant  at  twenty-one;  if 
the  infant  dies  before  twenty-one^ 
his^dminillracors  may  have  it  5  fecus 
if  the  legacy  is  charged  upon  a  real 
eflate.  '  6i0 

Neither  is  there  any  diverfity  where  a 

portion  or  legacy  is  charged  by  will 

upon  land,  and  where  by  a  deed  pay- 

T  t  2  ible 
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able  to  an  infant  at  tv^cntyone;  fc^r 
in  both  cafes  where  the  infant  dies  be- 
fore twenty- one,  it  iinks  into  land. 
Page  610 

Where  andfrtm  nu^xkt  Time  a  higacy  /ball 
cmrry  Intereft. 

If  a  legacy  be  given  oot  of  land,  it  car- 
ries interefl  from  the  death  of  the  tef 
tator,  though  no  time  of  payment  be 
mentioned  in  the  will,  becaufe  land 
yields  profits.  26 

If  out  of  perfonal  elbite  lying  dead,  ii 
yields  intereft  from  a  year  after  the 
tedator's  death  ;  but  if  a  time  of  pay 
men t  be  mentioned,  then  intereft  from 
that  time.  iblJ 

If  a  legacy  be  given  only  out  of  a  re- 
verHon  or  remainder,  it  (hall  not  yield 
intereft  but  from  the  end  of  the  year. 

ihid 

If  out  of  a  perfonal  eftate  coniifting  oj 
mortgages  or  funds  carrying  intereft. 
and  no  time  be  mentioned  for  pay 
inent,  it  fhall  carry  intereft  from  thr 
death  of  the  feftator.  27 

If  a  legacy  be  br«raght  into  court,  the 
legatee  ftiall  lofe  the  intereft  while  i  1 
remains  in  court ;  but  if  placed  oui 
by  the  court  at  intereft,  legatee  to 
have  fucb  intereft.  ibiii^ 

A  legatee  or  creditor  coming  in  before 
a  Mafter  for  his  legacy  or  debt,  and 
not  party  to  the  caufe,  fhall  have  his 
cofts;  for  it  was  in  his  power  to  havf^ 
brought  a  bill  for  his  legacy  or  debt, 
which  would  have  put  the  eftate  to 
further  charge.  27 

Sfccrjic  Lf^acies. 

Though  bona  paraphernalia  be  not  to  be 
allowed  to  the  widow  where  there  are 
not  aftets  ac  the  death  (>f  her  hufband^ 
no twirh (landing  contingent  adcts  af- 
terwards fall  in,  yet  under  fuch  cir^ 
cumftances  he  ftiall  have  a  fpeciHc 
legacy.  79 

One  poftefTed  of  a  term  dcvifes  it  to  y/. 
and  makes  B,  his  executor,  and  dic^ 
leaving  fume  debts ;  if  the  executor 
fells  the  term,  the  purchafer  ihall  hold 


it  againft  the  devifee;  fecms  if  fold  al 
an  under- value,  or  if  the  purchafer 
knew  that  there  were  no  debts,  or  that 
the  debts  were  or  could  be  paid  with- 
out breaking  io  upon  this  fpecific 
legacy.  Page  148 


HimitatfoKf. 

Statute  of  Llmitatimsm 

Feme  covert  having  a  feparate  eftate 
borrows  money  00  bond  ;  the  feparate 
eftate  liable ;  and  tho'  £x  years  pafs, 
the  demand  not  barred  by  the  ftatutc 
of  limitations.  144 

A  truft  not  within  the  ftatote  of  limita- 
tions. 145,  374 

One  owing  a  debt  by  ilmple  contrad 
barred  by  the  ftatute  of  limitations, 
devifes  lands  io  truft  to  pay  his  debts; 
(^whether  thi5  debt  be  revived  by 
the  will-  373 

Xi»  9eillKtl0.    Vide  under  title  9U(* 


lon^n  aim  ^  Caftoms  tl^rcof. 

Though  it  may  be  a  cjoefllon,  whe;ber 
^e  child  of  a  freeman  of  London^  upon 
receiving  a  fuitable  portior,  may  re- 
Icafe  to  the  father  the  orphanage  p^rt, 
yet  if  the  child,  or  the  hufband  of 
fuch  child,  covenants  to  releafe  to  the 
executors  after  the  freeman's  death; 
this  good,  and  equity  will  execute 
the  covenant.  272 

Any  lands  of  inheritance  fettled  by  a 
freemnn  on  h;s  child  no  advancement; 
ftcus  of  a  leafe  for  years  ;  bur  if  lards 
of  inheritance  are  given  as  an  ad- 
vancement, and  in  bar  of  the  cullom. 
and  accepted  as  fuch,  this  will  bind 
in  equity.  274 

A  father  bequeaths  to  his  youngerdaugh- 
ter  3500/.  the  fon  fwears  by  his  an- 
fwer,  that  his  father  on  his  death-beJ 
recommended  it  to  him  to  let  his 
filter  have  an  annuity  for  her  portion  : 
I  the  daughter  has  alfo  a  right  to  he 
orphanage  part  by  the  cuftom ;  the  for\ 
being  the  father's  executor  agrees  with 
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his  fifter,  then  forty  years  old,  to  give, 
and  does  fettle  an  annuity  of  250/. 
per  minum  on  his  fifter  in  lien  of  her 
portion  ;  the  other  filler  is  witncfs  to 
the  deed,  and  the  agreement  made  by 
the  confenc  of  the  relations;  bill 
brought  by  the  other  fifler's  hufband 
to  fee  afide  this  agreement,  difmiiTed 
with  cofts.  Page  274 

The  perfonal  eflate  of  a  freeman  fhalt  be 
applied  to  pay  off  mortgages  prefer- 
ably to  the  cuftomary  or  orphanage 
part;  fo  againft  a  refiduary  legatee; 
but  not  againii  a  pecuniary  or  fpecific 
legatee.  ....  335 

The  Itatute  of  didribution  is  grounded 
on  the  cuflom  of  London.  3^8 

A  fKeeman  of  London  having  but  one 
child  advances  that  child  in  part  only ; 
the  child  (hall  take  a  full  (hare  without 
bringing  what  (he  had  before  received 
into  hotchpot;  for  the  only  meaning 
of  bringing  the  child's  fhare  into 
hotchpot  is,  to  make  an  equality 
among  the  children.  526 

If  a  freeman  has  feveral  children,  or  but 
one  child,  and  has  in'  his  life-time 
fully  advanced  that  one  child,  or  all 
his  children,  he  may  difpofe  of  his 
eftate  as  if  there  were  none ;  fo  if  the 
freeman  compounds  with  his  wife  be- 
fore marriage  for  her  cuHomary  part, 
it  is  the  fame  as  if  no  wife.  527 

If  a  freeman  has  advanced  his  child  on 
marriage,  and  the  certainty  of  that 
advancement  does  not  appear  under 
the  freeman's  hand,  this  is  to  be  taken 
as  a  full  advancement;  but  the  free- 
man's declaratioh  alone  in  his  will 
that  he  has  full/ advanced  his  child,  is 
not  of  itfelf  fuHicient  evidence.     527 

A  freeman  by  his  will  gives  35  /.  to  his 
daughter,  provided  that  if  flie  refufe 
to  give  a  releafe,  or  put  the  executors 
to  any  trouble,  then  her  legacy  of 
3  5  /.  to  go  over  to  her  filler's  children ; 
the  daughter  claims  her  orphanage 
part,  and  the  hulband  joins  in  the 
claim,  and  does  not  claim  the  35/. 
legacy ;  decreed  the  daughter  and  her 
huJband's  claiming  the  orphanage  part 
W4S  a  forfeiture,  and  that  the  35  /. 


being  veiled  in  the  devifec  over,  equity 
will  not  deveil  it.  Page  528 


it^unaticb.    See  alfo  Court  of  Cfmn« 
cetg. 

A  lunatick  is  never  to  be  looked  on  as 
defperate.  265 

No  objedion,  that  the  committee  of  the 
lunatick's  perfon  is  the  next  of  kin, 
and  will  on  his  death  come  in  for  a 
(hare  by  the  (latuteof  didribution;  it 
being  for  the  intere H  of  the  next  of 
kin  to  prolong  the  lunatick's  life, 
whereby  the  perfonal  ellate  will  be 
increafed.  ^44, 638 

Father  or  uncle  devifes  the  cuflody  of  a 
lunatick's  fon  or  nephew,  who  is 
above  twenty-one ;  this  is  void.    638 

The  court  will  not  grant  the  cudody  of 
the  lunatick's  perfon  to  the.next  heir; 
but  the  being  entitled  to  a  (hare  of  the 
perfonal  ellate  by  the  (latute  of  didri- 
bution is  no  objedlion.  ihi4. 

Inconvenient  to  grant  the  cudody  of  the 
lunatick  to  two.  ibidn 


^OPatntenance. 

A  Father  gives  a  legacy  to  an  infant 
child  payable  at  twenty-one;  in 
what  cafe  and  in  what  manner  the 
court  will  allow  maintenance  to  the 
infant  out  of  the  legacy  before  it  is 
due.  21 

Ufual  for  the  court,  where  younger 
children  are  left  deditute,  to  make 
fuch  a  liberal  allowance  to  the  guar- 
dian of  the  elded,  as  that  he  may 
thereout  be  enabled  to  maintain  all 
the  children.  22 

So  where  a  legacy  has  been  devifed  over 
in  cafe  of  the  legatee's  dying  before 
twenty-one,  the  infant  legatee  has 
been  allowed  a  maintenance  out  of 
the  interell.  ihid. 

A  revcr(ionary  term  for  raifing  mainte- 
nance and  portions  for  daughters 
T  t  3  ihall, 


A  TaUe  of  the  f  finest  jUaHeru 


Ihall,  in  cafe  of  ncceffity,  be  mort- 
gaged to  pay  cither,  and  when  fallen 
into  poiTefTion,  Hiall  pay  all  the  arrears 
of  maintenance  incurccd  before  ic 
came  into  poflcffion.  Pagt!  179 

Maintenance  money  for  a  child  not  to 
be  taken  zi  an  advancement.         449 

By  a  marriage  fettlement  main  ten  jince 
(or  daughters  is  made  payable  half- 
yearly  at  Laif.day  and  Michaelmas^ 
until  the  portions  become  payable, 
\(hich  is  at  eighteen  or  marriage;  a 
d;iughter  attained  her  age  of  eighteen 
the  16th  of  Au^ufi\  decreed  to  have 
her  maintenance  pro  ratd  from  the 
laft  Lady  day  y  till  the  time  of  her  at- 
taining eighteen.  501 


iS^artfase.  See  alfo  under  title  CatOtI 
•ml)  jPcntC  Agiermrnts  on  Matria^e, 
lee  under  9srccmcnt. 

Rejlralnts  on  Marriage, 

One  devifes  the  refiduc  of  his  perfonal 
ellate  to  J,  S,  provided  (he  marries 
with  the  confent  of  his  two  executors; 
on  the  death  of  one  executor,  the 
condition  being  a  fublequent  one  is 
become  impofiibie,  and  fhe  may  marry 
without  the  confent  of  the  furvivor.  626 

Where  there  is  a  condition,  that  a  feme 
fhall  marry  with  the  confent  of  two 
executors,  and  one  without  reafon, 
is  againft  the  match,  the  court  wiH 
difpcnfe  with  his  confent.  628 


iS^xHtv  ant)  dcrbant. 

Father,  on  binding  his  fon  apprentice, 
gives  bond  in  1000/.  for  his  fon's 
fidelity  ;  the  (<^n  imbrzils  200/.  which 
the  father  pays,  but  defires  the  maftcr 
not  to  trull  hib  Ton  any  more  with  the 
ca(h  ;  the  mailer  docs  trufl  the  ap- 
prentice again  with  his  caili,  snd  is 
nej'Jigcnt  in  calling  him  to  account ; 
the  fon  imbeziis  loco/.  more;  the 
father  is  liable,  but  not  to  anfwer 
hiore  in  the  whole  tlian  icoo/.  in- 
cluding the  firll  200 1.  288 


Soffieient  if  a  ma(^s  report  is  filed  be- 
fore any  proceedingi  had  thereon, 
tho'  not  within  four  days  after  it  was 
made.  ^^g^  517 

Not  ufual  to  have  reports  of  receiver's 
accounts  confirmed.  71  j 


Where  100/.  is  charged  opon  a  real 
e&late,  which  edate  itfelf  comes  to  the 
perfon  entitled  to  the  mon^,  if  in 
fee,  the  charge  is  merged;  bot  where 
the  tooL  charged  is  ^nied  by  a 
;erm  or  other  legal  eftate  in  a  third 
perfon,  there  the  charge  is  not  merged ; 
nor  if  t)ie  efiate  which  comes  to  the 
perfon  entitled  to  the jnoney,  be  only 
an  eftate-taiU  604 

^(Tenser.    Vide  iMceff, 


ie9^(|rteaDing. 

Conrt  will  not  relieve  on  a  matter  purely 
of  mifpleading.  70 


One  feifed  in  fee  conveys  the  lands,  an4 
all  trees  and^  mines,  to  trudees  in  fee, 
to  the  nfe  of  J.  for  life,  remainders 
over ;  ^.  cannot  open  the  mines  or 
cut  down  the  trees.  242 

Tenant  for  life  of  coal-mines  may  open 
new  pits  or  fhafts  for  the  working  ot 
the  old  vein  of  coals.  388 

Hazardous  to  grant  an  injun£lion  to  flay 
the  working  of  a  coal-mine.  3^$ 

One  feifed  of  lands  wherein  there  are 
coaUroines  not  opened,  fettles  the  pre- 
miffes  on  ^.  in  tail,  remainder  to  B, 
for  life;  i^.  opens  the  mines  and 
works  them  and  dies  without  iiTue ;  B. 
may  continue  working  in  all  mines 
lawfully  opened.  i^ij\ 
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One  by  will  made  in  Englwitl  Atsi^t^  an 
annuity  in  truft  for  his  wife  out  of 
lands  in  Ireland,  the  teftator>  his  wife 
and  the  traftee  rcfiding  in  England  \ 
the  annuity  fhall  be  paid  in  England ; 
and  in  Englijb  money,  and  the  edate 
bear  the  charge  of  the  return.  Page  88 

So  if  one  in  England  gives  by  will  a  le- 
gacy out  of  lands  in  Ireland,  the  le- 
gacy (hall  be  paid  in  England  and  in 
Englfjh  money.  89 

Money  has  no  ear-mark,  and  if  invefled 
in  lands  and  other  things,  cannot  be 
purfaed ;  wherefore  if  a  receiver  of 
rents,  or  an  executor  in  truft,  lays 
out  the  rents  or  aflets  in  a  purchafe  of 
lands  in  fee,  and  dies  iniolvent,  the 
purchafe  will  not  be  liable;  be:  if  fuch 
receiver  or  execQtor  in  truft  does  by 
writing  own  that  fuch  purchafe  was 
made  with  the  truft  money  ;  this  is  a 
fufficient  declaration  of  truft  to  bind 
theeftate,  415 

Money  agrefd  U  hi  Uid  out  in  Land,  See 
title  9gtecment»  and  Matters  contre- 
*verted  between  the  Heir  and  Exeeuter,. 
under  title  Vftix. 


Vide  Jtltetcft,   and  alfo 
Aeottities. 


Redimption  and  ForetUJiire, 


Mortgage    afid    Tender     nf    Monty    due 
thereon. 

As  to  a  tender  of  mortgage  money,  there 
ought  to  be  reafonable  notice  of  pay- 
ing it  in;  and  if  the  tender  beinfifted 
on  to  ftop  intereft,  the  money  muft 
be  kept  dead  from  that  time,  becaufe 
the  party  is  to  be  uncore'frift.  Six 
months  notice  is  given  to  pay  in  the 
mortgage  money  at  Lincoln*/  Inn  Hall; 
tho'  this  be  not  the  place  mentioned 
in  the  provifo  of  the  deed,  yet  where 
money  was  lent  in  town,  and  no  ob- 
jeflion  made  to  the  notice,  no  reafon 
for  a  perfonal  tender,  or  to  make  a 
man  carry  a  great  fom  to  a  perfon  in 
the  country.  Page  378 

Js  to  buying  in  $f  lucumhrances,  and  what 
Uje  m^  be  7nade  thereof^  vide  under 
title  i9ecun'cie0. 


H 


A  bill  in  equity  will  not  lie  to  redeem  a 
mortgage  of  chambers  in  the  inns  of 
court,  but  the  plaintiff  muft  apply  to 
the  bench,  or  to  the  judges  of  the  i 
fociety  ;  /ecus  if  on  application  to  the 
bench  they  refer  the  plaintiff  10  his 
remedy  in  equity.  5  1 1 

One  poflefted  of  a  renewable  term  mort- 
gages it  to  J.  S.  who  gains  a  new 
term  from  the  original  landlord  to 
commence  after  the  old  one ;  this  new 
term  fhall  be  fubjeft  to  the  old  equity 
of  Redemption.  Hid, 


ii^elo  IKit^er  CStatcr. 

Ufband  feifcd  in  right  of  his  wife 
of  a  fhare  in  the  New  River  Wa- 
ter ;  the  wife  cannot  be  barred  witli- 
out  a  fine,  and  where  they  both  with- 
out a  fine  mortgage  fuch  ihare,  tho 
wife's  paying  intercft  after  the  huf- 
band's  death  will  not  affirm  fuch 
mortgage,  1 27 

i^Qtice.     Vide   alfo  ;^o?tgage   anD 
Centner  of  S^onz^  Due  tbcuon. 

Hufband  by  marriage  articles,  in  con- 
fideration  of  the  marriage  and  of  a 
portion,  covenants  tofecureby  a  term, 
out  of  particular  lands,  portions  for- 
daughters ;  there  is  ifTue  by  the  mar- 
riage a  daughter,  and  the  wife  dies, 
after  which  the  hufband  on  a  fccond 
marriage  fettles  partof  thefe  lands  in- 
cluded in  the  term ;  fuch  fettlement, 
if  without  notice  of  the  former  articles, 
will  take  pla-ce  thereof.  435 

T  t   4  A  pttT' 
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A  ^MX^z{^  pendente  lite^  though  without 
notice,  and  for  a  valuable  confidera- 
tion,  yet  (hall  be  fet  afide.     Page  482 

There  fecms  not  to  be  the  fame  reafon 
for  obliging  people  to  take  notice  of 
the  filing  of  a  bill  as  of  a  decree.  483 


Ablfgatfon.    See  9otl^. 
iDfflce  anD  4XBcer. 

WHERE  the  fuitor  has  paid  the 
officer  his  fee,  and  he  neglcdts 
his  duty,  by  which  the  fuitor's  pro- 
cefs  becomes  irregular,  the  fuitor  is 
to  pay  the  cods  to  the  other  fide,  but 
(hall  recover  them  again  from  the 
officer.  657 

And  though  the  officer  in  fuch  cafe  dies, 
his  executor  will  be  ordered  to  pay  the 
cods  out  of  adcts,  it  being  matter  of 
contract,  and  therefore  not  dying  wi:h 
the  perfon.  ihid. 

S>l9^Mi.    See  HotiDon. 


^utlalott* 

A,  is  indebted  to  B.  who  out  laws  A.  and 
C.  having  goods  of  J.  in  his  hands, 
Bn  brings  a  bill  againft  C  to  difcover 
what  goods  of  ^.  C.  has ;  C.  may 
demur  for  that  B.  makes  no  title  to 
the  goods,  as  having  no  grant  from  the 
crown  J  alfo  for  that  the  attorney  ge- 
neral ought  to  be  made  a  party.    269 


B 


fSkipilt* 

y  the  (latute  of  11  W  12  ^.  3. 
cap,  4.  a  papifl  is  difabled  not  only 
from  purchafing  lands  himfelf,  but 
alfo  from  taking  lands  either  by  devife 
or  fcttlcmcnt,  the  word  purcba/e  being 


iifed  in  oontradiftindioa  to  the  word 
defctnt.  P^g^  3»  ?^' 

So  if  lands  are  deviled  to  be  fold  in  trad 
in  the  ht^  place  to  pay  debts  and 
legacies,  and  to  pay  the  forptiu  to 
7.  5.  a  papift;  J,  S.  is  rendered  in- 
capable of  taking  the  furplas,  foraf- 
much  as  it  is  a  profit  an^ng  oat  of 
land,  and  fuch  devifee  by  laying  down 
the  money  may  prevent  the  fale.      5 

A  papill  conforming  at  eighteen  incapa- 
ble of  taking  lands  devifed  to  him  un- 
der that  age.     ^eere.  6 

Seats  where  at  the  time  of  the  devife  fuch 
perfon  is  Co  young  as  not  to  be  able  to 
chufe  or  underfiand  any  religion.    6, 

Devife  of  lands  to  truftees  in  trn/l,  if  the 
eldeft  fon  of  ^.  turn  protefiant,  then 
to  fuch  eldeft  fon  ;  this  a  good  devife, 
not  to  a  papid,  but  to  a  proteAant. 

I3» 
Devife  to  A-  a  proteflant  for  life,  re- 
mainder to  B.  a  papill  for  life,  re- 
mainder to  C.  a  proteflant ;  A.  dies, 
B.  being  a  papiil  is  difabled  to  take, 
and  C  (hall  take  prefently  in  the  fame 
manner  as  if  the  remainder  bad  been 
to  a  mOnk.  362 

Devife  of  lands  to  A.  for  life,  reinaio- 
der  to  B.  a  papi/l  for  life,  remainder 
to  truflees  for  the  life  of  B.  in  trull 
to  let  B.  take  the  profits,  and  to  pre- 
ferve  the  contingent  remainders ;  the 
truft  to  let  B.  the  papiil  take  the  pro- 
fits is  void,  bnt  the  truft  to  preserve 
the  contingent  remainders  good ;  and 
in  this  cafe  the  grantor  and  his  heirs 
being  proteflants  fball  have  the  profits 
during  tlie  life  of  the  papifl,  after 
whofe  death  they  (hall  go  to  JS.'s  fon, 
being  a  protellant.  j^iJ. 

K  a  papifl  was  above  the  age  of  eighteen 
and  fix  months  when  the  flatute  of 
II  far  12  ff^.  3.  againfl  papifls  was 
made,  he  is  out  of  the  former  claufe 
of  that  ftatnte.  364 


^arapt^etnalia. 

Bona  paraphernalia  not  to  be  allowed  to 
the    widow    where    there    are     not 

alleti 
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diTets  at  the  death  of  her  hu(band» 
tho'  coniingcnc  affets  afterwards  fall 
in  ;  fecuj  of  a  fpecific  legacy.  Pafre  79 
Liable  only  in  favour  of  creditors,  not  of 
the  heir,  nor  confequently  of  a  devifcc 
wha  ftands  in  the  placcof  the  heir.  5+4 

i^arot    3>gtCCmcnt.      Vide    Jgreement 
Parol. 

« 

IS^atol  Ct)iDcnce.    Vide  CWttnct. 

iSarfon. 

The  parfon  is  a  corporation  for  taking 
of  lands  rbr  the  benefit  of  the  church, 
as  the  churchwardens  are  for  perfonal 
things.  1 26 

A.  Is  indebted  to  B.  who  oat-laws  A,  and 
C.  having  goods  of  i^.'s  in  his  Hands, 
B.  brings  a  bill  again  ft  C.  to  difcover 
what  thefe  goods  are;  the  attorney 
general  ought  to  be  a  party.         269 

One  devifes  that  his  executors  ihould  fell 
his  lands,  and. leaves  two  executors 
one  whereof  dies,  and  the  other  re- 
nouncos,  and  adminidration  is  grant- 
ed to  A.  who  brings  a  bill  againft  the 
heir  to  compel  a  fale  ;  whether  the 
renouncing  executor,  in  whom  tne 
power  of  fule  collateral  to  the  exe- 
cutorfhip  was  veiled,  ought  not  to  be 
made  a  party.  308 

Two  obligors  in  a  bond  bound  jointly  and 
feverally,  and  one  dies^  the  executors 
of  the  deceafed  obligor  jnay  be  fued  in 
equity  for  the  debt,  without  making 
the  furviving  obligor  a  party.       3 1 3 

An  old  mortgage  is  made  to  B,  for 
350/.  who  in  170^  makes  an  under- 
mortgage  to  C.  for  300/.  C.  brings 
a  bill  to  foreclofe;  B.  the  original 
mortgagee,  or  in  cafe  of  his  death  his 

.  reprefentatives,  ought  to  be  made 
parties.  643 


f6tartner0  tnXi  ^xtxitxV^p. 

It  is  a  refoltttion  of  convenience,  that 
in  cafe  of  joint  traders  becoming  bank- 


rupts, the  joint  creditors  (hall  be  paici 
out  of  the  partnerlhip  effects,  and  the 
feparate  creditors  out  of  the  feparate 
effedts;  and  if  any  furplus  of  the 
partnerlhip  elFedls,  after  all  the  part- 
nerlhip debts  paid,  the  feparate  cre- 
ditors to  come  in  ;  and  fo  vice  *vajA 
the  partnerlhip  creditors  to  come  in  on 
a  furplus  of  the  feparate  eftaie.  P.  500 
Two  joint  traders  becoming  bankrupts, 
firfl  there  is  a  joint  commii&on,  and 
the  commiflioners  aflign ;  afterwards 
feparate  commiflions  and  ailignmenta 
under  them ;  the  court  held  that  the 
alignment  under  the  /ird  coromiflioa 
conveyed  all  the  bankrupt's  eflate,  both 
joint  and  feveral,  and  confequently 
that  the  conveyance  under  the  fepa- 
rate commiilion  was  void.  500 


^atticfon. 

On  a  bill  to  fettle  the  boundaries  of  a 
manor,  it  was  decreed  that  each  party 
ihould  give  to  the  other  a  note  of  their 
boundaries,  in  order  to  have  the  matter 
tried  in  a  feigned  iflue ;  and  the  liTue 
being  found  ^r  the  defendant  on  three 
trials,  he  was  not  only  allowed  th« 
cods  of  all  the  trials  at  law,  but  alfo 
thofe  in  equity;  in  regard  the  defen- 
dant had  no  bill,  and  the  plaintiff 
ipight  have  tried  it  at  law,  without 
coming  into  equity.  376 

On  a  bill  of  partition  no  cofts  of  either 
fide,  becaufe  it  •  it  for  the  benefit  of 
both  parties.  ib'tdm 

Lands  are  conveyed  in  trull,  as  to  one 
moiety  to  A,  an  infant  in  tail,  as  to 
the  other  to  B.  who  is  of  age  ia 
tail ;  A,  the  infant  brings  a  bill  for 
a  partition  ;  whereupon  the  court  de- 
creed a  partition,  but  that  the  truftees 
Ihould  not  convey  till  the  infant  was 
of  age,  that  he  might  join  in  con- 
firming the  partition.  5 1  % 


Stoppage  no   payment  It  law  nor  in 
equity,  unlefs  under  fpecial  circum* 
fiances,  and  in  €afe  of  mutual  de- 
mands. 
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snands,  where  the  ballance  only  is  the 
debt.  l^agc  128 

A  receipt  indorfcd  figned  by  the  feller 
for  the  purchafe  money,  if  the  money 
b€  not  really  paid^  i:  of  no  avail.  295 

jLcgatcc. 


Cenerd  Payment,  hcnjo  it  Jhallhe  (tpplied. 

In  a  bill  to  compel  a  performance  of  an 
j^reement  to  transfer  I'ork- Buildings 
ftock,  the  bill  alledged,  that  the  plain- 
tiflTpaid  6d.  as  earned,  and  the  plea 
(aid  the  defendant  did  not  receive  or 
accept  it  as  earned ;  the  pica  ill,  it 
DOt  being  material  how  or  in  what 
manner  the  defendant  received  or  ac- 
cepted it>  but  how  the  other  paid 
it ;  for  quicquiJ  folvitur  filvitur  ad 
ptadum /ol'i.erttii ,  308 


peer. 

A  peer  difinhcritcd  by  his  ancellor  is  in- 
titled  to  the  favour  of  the  court,  and 
on  bill  and  anfwcr,  to  have  the  family 
deeds  brought  before  the  Mailer,  in 
order  to  fee  whether  any  thing  can  be 
difcovcred  to  his  advantage.  177 

Ingratitude  to  the  crown  for  a  peer  to 
devife  away  the  eUate  from  the  honour. 

178 

A  fequeftration  niji  is  the  firft  proccfs 
againft  a  peer  or  member  of  the  houfe 
of  commons ;  but  if  there  be  a  fequef- 
tration  »i^  againft  a  peer  for  want  of  an 
anfwer,and  the  peerputs  in  an  anfwer 
which  is  infufficient.  yet  the  order  for 
a^fequeftration  (hall  not  be  abfoiuce, 
but  a  new  fequellration  niJi  /hall  ifTue. 

385 

^tpettlit?.       See   affo   Limitations    of 
Terms  for  Vcars  under  title  CQatC 


A  perpetuity  defined. 


688 


fSerCbnal  €ifaitr. 

IVhere  a  pcrfinal  Efate  fball  he  applied  tti 
exonerate  the  Real,  vide  Skal  4BIZatC. 

One  devifcs  lands  to  truftces  in  fee,  io 
truft  to  apply  the  profits  thereof  until 
fale  for  the  benefit  of  all  his  four 
children,  and  the  furvivors  and  far- 
vivor  of  them  equally,  and  on  farther 
truft,  that  as  foon  as  the  truftees  fbal! 
fee  neceffary  they  (hall  fell  the  pre- 
mises, and  apply  the  money  for  the 
benefit  of  his  four  children  equally,  to 
be  paid  at  twehty-onc  or  marriage ; 
A,  the  eldeft  of  the  four  children  at- 
tain«;  twenty-one,  marries,  dies  with- 
out ilfue  inteflate,  aad  leaving  a  wi^ ; 
decreed  that  the  lands  being  in  all 
events  devifed  to  be  fold,  the'  the  time 
for  fale  was  left  to  the  executors,  was 
oerfonal  eftate^  and  ^.'s  widow  mufl 
have  a  moiety  of  his  (hare,  and  that 
the  profits  of  the  land  until  fale  muft 
go  as  the  money  arifiog  apoo  fale 
would.  Page  ^20 

An  cftate  for  three  Hvca  granted  :o  J, 
his  executors  and  adminifhatars,  is  a 
perfonal  eflate,  and  will  on  yf.'s  death 
be  liable  to  his  debts  by  (imple  con- 
trad,  as  a  leaie  for  years  would  be. 

fMantattoos. 

When  an  application  is  made  for  a  fe- 
queflration  to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council. 

261 

So  an  appeal  from  decrees  made  in  the 
plantations  lies  only  to  the  king  in 
council.  ii^i. 

fMate. 

Bjf  luhai  irords  it  fi:all  faf^  fee  C^poQ- 

tton  of  ^o;lis. 

Idlea. 

On  a  fuggeftion  of  grofs  fraud,  the  court 
will  upon  an  original  bill  over  rule  a 

plea 
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'  ptea  of  a  decree  and  a  report  made  and 
confirmed  thereon,  if  the  fuggeftion 
of  fraud  be  not  denied.         P^ge  73 

Inhere  the  defendant  infifts  on  the  benefit 
of  the  ftatute  of  limitations  by  way  of 
anfwer,  he  (hall  at  the  hearing  have 
the  like  benefit  as  it  he  had  pleaded 
it.  145 

On  time  given  to  anfwery  a  defendant 
may  put  in  a  plea,  for  that  is  as  an 
anfwer,  and  on  oath.  46^ 


|do|tfoiur  0^  Idjotiiffon  foi  Ctn'ltiren. 

Vide  S^aintznunCt ;  vide  Ln^acies  or 
Portions  vefted  under  title  liegaC^ ; 
vide  Truft  fn-  raifin^  portions  and 
Payment  of  Debts  under  title  Cruft. 

One  has  feveral  daughters,  and  being 
feifed  in  fee  charges  his  lands  with 
1000/.  a- piece  to  his  daughters,  pay- 
able at  twenty- two  or  marriage,  and 
if  any  die,  then  to  the  furvivors,  but 
to  time  limited  when  the  additional 
portion  (hail  be  paid  to  the  furviving 
daughters  ;  if  one  dies  unmarried  be- 
fore twenty-two,  the  additional  por- 
tion fliall  not  be  paid  to  the  furviving 
daughters  nntil  the  dcceafed  daughter 
ihould  have  come  to  twenty- two.  27 1 

|f  I  fecure  a  portion  to  a  child  by  deed 
payable  at  twenty  one,  out  of  land, 
'  and  the  child  dies  before  twenty-one, 
the  portion  (hall  fmk  into  the  land, 
and  not  go  to  the  executors ;  fo  if  I 
devife  a  portion  to  a  child  out  of  land, 
payable  at  twenty-one,  and  the  child 
dies  before  twenty-one,  the  portion 
ihall  fink ;  alfo  it  (hall  fmk  as  well  for 
the  benefit  of  the  bares  faSlus  as  of 
the  h^-es  natus ;  fo  tho*  the  money 
given  to  the  child  be  not  faid  to  be 
for  a  portion,  if  it  appears  to  be  fo  in 
fa£l.  \l  by  the  will  the  portion  be 
given  out  of  the  real  and  perfonal 
^ftate,  payable  to  the  child  at  twenty- 
one,  and  the  child  dies  before  that 
time,  then  fo  much  as  will  arife  out 
of  the  perfonal  eftate  (hall  go  to  the 
executors  or  adminiftrators,  but  what 
would  arife  out  of  the  landmufl  fink. 

276 


Where  there  is  a  provifo  in  a  will,  that 
in  cafe  what  is  left  to  one  daughter 
ihall  exceed  in  value  what  is  given  to 
another,  the  former  (hall  refund /r» 
tanto ;  what  is  given  to  any  of  the 
daughter's  children  is  to  be  looked 
upon  as  given  to  the  daughter  her« 
felf.  ^  ^^Z^IM 

Hulband  by  marriage  fettlement  fecurcs 
a  portion  for  daughters  of  the  marriage 
in  default  of  iffue  male  ;  there  is  one 
daughter  only  ;  the  hu(band  furvives 
that  wife,  marries  again,  leaves  iiTue 
by  his  fecond  wife,  and  dies  inteftate^ 
the  daughter  by  the  firil  marriage  be- 
ing an  infant,  and  her  portion  not 
then  due  ;  if  the  daughter  lives  till 
the  portion  is  due,  ic  is  an  advance- 
ment pro  tanto,  and  mull  be  brought 
^nto  hotchpot  as  to  the  other  i(rue. 

435 
Portions  fecured  by  fettlement  out  of 

land,  or  articled  fo  to  be,  are  not  to 

be  paid  out  of  the  perfonal  eUate.  437 

Provifion  for  a  child  by  a  father  by  will 
not  to  be  brought  into  hotchpot,  nor 
a  provifion  of  land  for  an  heir.    440 

Ufual  at  the  time  of  making  the  flaiute 
of  diftribution  to  provide  for  children 
by  fettlement ;  for  which  reafon  a 
provifion  by  fettlement  is  to  be  taken 
as  an  advancement  pro  tanto,         448 

Idoflibilttt* 

Two  article,  that  whatever  J,  S.  (hall 
by  his  will  leave  to  either  of  them 
(hould  be  equally  divided  betwixt 
both  ;  fuch  agreement  good,  and  (hall 
be  carried  into  execution  by  this  court; 
alfo  if  after  this  one  of  them  contrives 
that  7.  S,  fhall  leave  part  of  his  eflate 
to  a  third  perfon  in  trufl  for  him,  this 
is  within  the  articles.  1 82 

Poffibility  is  affignable  in  equity  for  a 
valuable  confidcration.  60S 
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Im  ^jJmU  Cajfs  Equity  will  bih  a  Jife^ive 
Exeeutipm  $f  a  Pviuer. 

TemiAt  for  life  with  power  to  mikc  a 
jatature,  remainder  over,  tenant  for 
life  covenants  to  make  a  jointure  to  a 
wife  in  confideration  of  marriage  by 
virtue  of  bis  power  or  oiherwile,  of 
500/.  fer  oMtium,  and  dies  before 
making  the  jointure;  equity  will 
»ake  it  good.  Page  222 

Huiband  having  a  power  to  make  a  join- 
VMC  to  his  wife  by  deed,  does  it  by 
will,  and  (be  has  no  other  proviiion  ; 
equity  will  make  this  good.  48^ 

Seing  only  a  defe^live  execution  of  a 
power  ;  Jrchs  of  a  non-execution.  490 

Baron  and  feme  feifed  in  fee  in  right  of 
the  feane,  by  deed  and  fine  fettled  the 
premiHes  to  the  ufe  of  the  baron  and 
feme  for  their  lives,  remainder  to  their 
fLtH^  lie.  fon  in  tail,  remainders  to 
the  daughters  in  tail,  remainder  to 
the  bu(band  and  wife  and  their  heirs, 
with  power  to  the  baron  during  the 
joint  lives  of  him  and  his  wife,  by  his 
lafl  will,  or  any  writing  purporting  to 
be  his  lad  will  under  hand  and  feal, 
atteiled  by  three  wiineffes,  if  baron 
dies  befcre'his  \\ife,  to  charge  the 
prernKTcs  with  iccoL  The  like 
power,  utuiatis  rnutanMs^  to  the  wifr, 
if  fliecie  firll,  to  charge  the  premises 
with  the  like  fum  ;  hufhand  by  will 
under  his  hand  attellcd  by  ihrec  wit- 
neiles,  but  not  fealeJ,  chixged  the 
premtlles  with  zoooL  held  void,  being 
without  a  feal.  506 

Equity  aids  a  defct^ive  execution  of  a 
power,  if  for  a  valuable  coullderation. 
and  this  againll  a  remainder  man,  or 
one  not  claiming  under  the  power. 

623 

Tenant  for  life  with  power  to  make  a 
jointure  of  100/.  f^r  annum ^  for  every 
looo/.  which  he  has  wi(h  his  wife, 
itt  on  marriage  to  make  a  join 
[•ipcordipgly,  and  alfo  to  make  an 
I  jointure  on  receiving  or  be- 
[  ttdlkd  to  any  f ur±cr  money 


in  right  of  the  wife ;  after  the  deith 
of  the  hofband  the  wife  becomes  b- 
titled  to  an  additional  fortase;  &e 
(hall  %oi  connpel  che  rciDaiDdef*B2i 
to  make  an  additional  joiatareoo  her 
on  this  account ;  but  oq  the  otber 
hand  the  ho(band's  creditors  (haHaot 
tak^  from  the  wile  this  additkxul 
forcune.  Ba^e  64S 

iMstt  of  fkbecarfon.     See  Beln* 
cation. 

l^ofatCbe  of  H^  CtotoB. 

When  an  appKcatioa  it  made  fi>r  a  fe- 
queftiation  to  the  forei^  plantatio*!, 
it  ought  to  be  to  the  king  in  coonci!. 

263 

So  an  appeal  from  a  deere«  made  in  tfa< 
plantations  Uea  only  to  the  king  ic 
council.  iiuf' 

A.  is  indebted  to  E.  wbo  outlaws  A. 
and  C.  having  goods  of  AJ%  in  hb 
handi,  B,  brings  a  bill  againft  C.  fbi 
a  difcovery  thereof ;  he  ought  fit  A  tc 
have  a  grant  of  thefe  goods  fioQi  dt( 
crown»  which  is  not  ds  jwre^  bnc  ti 
gratia,  269,  27c 


fd^fcntatton  to  a  ^Yjmtt})  oy  ClPprl 

If  an  advowfon  only  be  mortgaged,  aac 
becomes  void,  it  feems  the  mortgagc4 
is  to  prefent,  efpecially  if  in  the  deec 
the  agreement  be  that  he  ihall  pre 
fent ;  but  where  one  noitgages  ; 
manor  with  an  advowfon  appendant 
and  the  church  becomes  void,  tb< 
mortgagee,  though  in  poiTeflion,  ikJ 
not  prefent  until  the  mortgage  is  fore 
clofed.  ^o 

Mortgagee  of  an  advowfon  prefeou 
the  bill  brought  by  the  mortgago 
mud  be  within  fix  months,  in  ih 
fame  manner  as  a  quare  impeeiit.    40 

^;tbiUsc. 

If  an  anibaflador's  fervant  brings  a  b'/l 
he  mull  give' fejurity  to  answer  colt? 
as  being  a  pcrfou  piiviliged.        ^5 
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f^lOCeto.    S«e  more  under  Cmtemft.  I 


Subpatnm. 

Where  an  infmt  it  defendant,  the  ienrice 
of  the/ubptma  to  hear  judgment  muft 
be  OB  the  guardian,  not  on  the  in- 
£uit.  Page  643 

Zequtftraiton, 

The  court  of  chancery  in  England  may 
grant  a  fequellration  againil  the  de- 
fiendant  in  Ireland,  but  ic  mud  be  after 
a  feqoeftration  taken  out  here,  and 
nulla  bona  returned .  261 

When  an  apjilication  is  made  for  a  fe- 
queftration  to  the  foreign  plantations, 
ic  OQght  to  be  to  the  king  in  council. 

S62 

Where  the  (herif  has  the  amerciaments, 
as  in  Linden,  the  courfe  was  to  grant 
a  med'enger  to  bring  in  the  body  on  a 
rz/i  corpus  returned ;  but  now  the 
pradlke  is  to  deny  a  meflenger,  and 
order  the  iheriff  to  bring  in  the  body, 
elfe  the  flieriff  to  pay  the  plaintiff  all 
the  coils.  301 

A  fequellration  nifi  is  the  firfl  procefs 
again il  a  peer,  or  member  of  the  houfe 
al' commons  ;  but  if  there  be  afequef- 
tra!ion  nifi  againft  a  peer  for  wane  of 
aoajafwer,  and  the  peer  pots  in  an 
anfwer,  which  is  infufficient,  yet  the 
order  for  a  ieqaeih-atton  (hall  not  be 
abfolute,  but  a  new  fequedration  nifi 
flialliflue.  385 

Latterly  the  pra£lice  has  been,  that  if 
the  defendant  appears  to  a  bill,  and 
(lands  out  in  contempt  to  a  fequeflra* 
cion,  the  caufe  is  fet  down  to  be 
heard,  and  the  record  of  the  bill  pro- 
duced, and  taken  pm^ejpfy  but  if 
time  be  given  to  a  defendant  to  answer, 
though  after  fequeiinition,  and  tho' 
the  anfwer  be  reported  infufiicient,  yet 
the  bill  ibdi  not  be  taken  pro  cmftjpi. 

The  only  way  upon  a  decree  for  a  debt 
to  aliecl  land,  is  to  proceed  for  a  con- 
tempt to  a  fequeilxacion ;    but  fuch 


feqneftration  abates  by  the  death  of 

the  party,  which  an  extent  does  not. 

Fagt^zx 

Attachtmnt, 

The  attachments  on  which  an  order  for 
a  ferjeant  at  arms  is  grounded,  muft 
be  entered  in  the  regiHer's  office,  elfe 
it  is  irregular.  657 

|d^oSt0.  See  Truft  for  raifing  Dattghta/^t 
Portions  under  title  Cruft. 

f^^octiein  9mt-    Vide  Jlnfant. 


fSurcbafe  ann  fdorc^fer,  anB  fSiar^ 
C^(t  Sl^nt2'     ^ee  alio  Lijfmdem, 

One  feifed  in  fee  devifes  lands  to  hit 
grandaughter  for  life,  remainder  to 
his  right  heirs  male  for  ever,  and  dies, 
leaving  his  grandaughter  his  heir  at 
law,  and  a  deceafed  brother's  ibo  hit 
next  heir  male ;  the  devife  of  the  re- 
mainder is  void,  it  being  neceilarjr 
that  he  who  claims  as  hen-  male  bjr 
purchafe,  mull  be  heir  as  well  as  heir 
male.  t 

By  the  (latute  of  1 1  ^  12  ^.  3.  cap.  4* 
a  papift  is  difabled  not  only  from  pur« 
chafing  lands  himfeif,  but  aifo  front 
taking  lands  either  by  devife  or  fettle- 
ment,  the  word  purchafe  being  uied  ia 
contradiftindlton  to  the  word  dejcatU  3 

One  poileired  of  a  term  deviies  it  to  A* 
and  makes  B,  his  executor,  and  dies, 
leaving  fome  debts ;  if  the  executor 
fells  the  term,  the  purchafer  (hall  hold 
it  againil  the  devifec;  fecus  if  fold  ac 
an  under- value,  or  if  the  purchafer 
knew  that  there  were  no  debts,  or 
that  the  debts  were  or  could  be  paid 
without  breaking  in  upon  this  fpecific 
legacy.  148 

The  court  will  not  compel  a  purchaler 
under  a  decree  to  accept  a  doubtful 
title.  201 

A  receipt  indorfcd  figned  by  the  feller 
for  tiie  purchafe  money,  if  the  mo- 
ney be  not  really  paid,  is  of  no 
avail.  295 

A  re- 


A  TMe  <f  the  Plinci^  Matttrh 


A  rereriion  e xpe£bant  on  an  eftftCe  for  life 
is  decreed  to  be  fold  ;  B.  is  confirmed 
the  beil  purchafer,  and  the  order  made 
abiiilatethe  ift  of  January  1 724;  on 
the  — —  day  of  Januaiy  1 726,  B.  is 
ordered  to  bring  his  money  into  the 
bank ;  the  life  drops  ;  as,  if  the  life 
had  dropped  the  next  day  after  the  re- 
port of  B*h  being  the  beft  porchafer 
snade  abfolute,  the  pnrchafe  maft  have 
flood,  and  as  from  that  time  the  life 
was  wearing,  fo  from  that  time  the  por- 
chafer ought  to  pay  intereft.  Page  410 

A  widow  of  a  freeman  of  London »  who 
left  children  and  died  inteftate,  was 
entitled  to  four  ninths  of  his  perfonal 
cflate,  and  havine  by  deed  afligned 
over  her  four  nin^s  for  her  feparate 
vfe  in  cafe  of  marriage,  to  fuch  per- 
fon»  as  (he  fhould  appoint,  and  for 
want  of  fuch  appointment,  then  to 
lier children;  the  widow  intending  to 
marry  a  fecond  hofband,  by  another 
deed,  to  which  the  hufband  was 
party,  in  confideration  of  the  intend- 
ed marriage,  and  of  a  fettlement  made 
on  her  by  him,  recites,  that  if  (he  did 
not  difpofe  of  her  four  ninths,  the 
hufband  would  be  entitled  thereto; 
and  then  afTigns  it  over  to  truftees,  in 
uud  for  the  intended  hulband  during 
their  joint  lives,  fubjc^  to  her  control 
and  difpofal  by  writing,  after  which 
ihe  dies  without  difpoilng  of  it;  de- 
creed the  fecond  hufband  is  as  a  pur- 
chafer,  and  the  recital,  that  he  would 
be  entitled  to  it  if  the  wife  fhould  not 
difpofe  of  it,  was  a  gift.  533 


Scat  CftatC*  See  Matters  ccntrovertcd 
bettaeen  the  Heir  and  Executor,  undej 

^fr,  alio  9stcement» 

Where  and  nvhere  not  the  ferfcnnl  F ft  ate 
fijoU  or  Jhall  not  he  applied  in  Exonera- 
tion of  the  reed  Eft  ate, 

ONE  feifed  in  fee  of  a  real  and 
^ofTefTcd  of  a  perfonal  eftate,  by 
will  directs  that  his  legacies  be  paid 
out  of  his  real  cilate ,  and  devifes  his 
perfonal  ellatc  to  his  children  ;  his 


cUldren  fhtll  have  the  perfonal  efta^ 
free  from  the  legacies,  but  charged 
with  the  debts,  and  the  real  eftate  only 
fhall  be  charged  with  the  legacies. 

Page  366 

Portions  fecttred  by  fettlement  oot  of 
land,  or  articled  fo  to  be,  are  not  to 
be  paid  one  of  the  perfonal  eftate. 

If  a  mongagor  bcHTOws  money,  though 
there  be  no  covenant  in  the  mortga- 
gee's cttd  to  pay  it,  yet  hi«  executor 
will  be  decreed  to  pay  the  money  ia 
difcharge  of  the  land  defcended  to  the 
heir.  45  j 

If  one  mor^aget  lands  and  dies,  his 
perfonal  eftate  ftiall  go  in  eafe  of  the 
real  1  but  if  A,  feifed  in  fee  mortga- 
ges  his  land,  leaving  B,  his  fbn  and 
heir,  and  B,  dies  leaving  C.  his  heir; 
i^.'s  perfonal  eftate  fhall  not  be  ap- 
plied to  pay  this  mortgage,  becaote 
it  was  not  B.'s  debt;  to  though  the 
mortgage  being  transferred  in  B.^% 
time,  B,  covenants  to  pay  the  money, 
yet  the  debt  not  being  originally  the 
debt  of  B,  his  covenant  is  only  as 
firety,  and  the  land  the  original 
debtor,  which  C.  fhall  therefore  take 
cum  onere,  664 

lRcC0{;ni5snce.     Vide  nnder  title  jbt^ 
curitlc0^ 


Scroller?^ 

Ceftu:  que  truft  in  tail  brings  a  bill  againi! 
his  truflees,  to  the  intent  the?  flioald 
join  in  a  recovery  ;  this  not  proper, 
but  it  is  proper  to  pray  that  the  ti  uiices 
may  convey  the  premiftes  to  cejtui  q»i 
truft  in  tail,  who  may  then  fuffer  a  re- 
covery; tho*  if  the  traftees  arc  alfo 
tru(^s  for  any  annuties  fubfilling, 
they  are  not  compellable  to  part  wich 
the  legar  eftate  out  of  them  to  the 
eeftui  que  truft  in  tuil.  134 

Selcafe. 

Where  one  by  will  gives  a  debt  which  rs 
owing  to  him,  this  cannot  in  ftridnefs 
operate  as  a  rclcafc.  331 
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IBebfeto. 

A  comroiffion  of  review  to  reverfe  a  fen* 
tence  given  by  the  Court  of  delegates 
is  matter  of  difcretion,  not  of  right ; 
and  if  it  be  a  hard  cafe,  the  chancellor 
will  advife  the  crown  to  deny  it. 

Page  199 

fietoocation.     IBebocation  of  a  ^i\\ 
under  title  Will. 

Where  in  a  trnft  term  to  raife  portion's 
there  is  a  power  for  the  hnfband,  with 
confent  of  tru(leef«  to  revoke  the  ufes 
in  the  fettlement ;  this  fufpends  the 
veiling  of  the  portion.  i  o  i 

If  one  lus  made  hiafelf  tenant  for  life 
of  lands  in  Dale,  with  a  power  by  any 
writing,  ^e.  to  revoke  thefe  ufes  and 
limit  new  ones;  and  he  afterwards  by 
will  devifes  all  his  lands  in  DaUy  ^c. 
to  J,  S.  having  no  other  lands  in 
Dide,  except  thefe ;  they  (hall  pafs, 
if  the  will  be  circumdanced  as  the 
power  requires,  though  no  mention 
be  made  of  the  power.  4 1 5 


fl^attofaSion.    See  alfo  title  Jlegac?. 


A  Legacy  given  to  J.  S.  ihall  not  be 
taken  to  be  a  i'atibfadlion  of  a 
iubfequent  debt.  343 

Hufband  by  will  gives  an  annuity  of 
10/.  per  annum  to  his  niece  ^V.  an 
annuity  of  10 1%  per  annum ^  to  his  niece 
B,  and  makes  his  wife  executrix ;  the 
wife  by  her  will  gives  10/.  p^r  annum ^ 
to  the  faid  J.  and  10/.  per  ttTinam  to  the 
faid  B.  to  take  effefl  upon  the  con- 
tingencies of  their  furviving  their  re- 
fpedive  mothers ;  thefe  muA  be  in- 
cended  adJitional  annuities,  and  not 
in  fatisfadion  of  thofe  given  by  her 
huihand's  will ;  fo  though  not  given 
upon  fuch  contingencies,  and  greater 
in  point  of  duration,  yet  if  not  ex- 
freU'ed  by  the  wife  to  be  in  fatisfaCaon 


of  the  annuities  given  by-thehnibanJ, 
the  court  will  allow  them  the  annui- 
ties given  by  both  wills.  Pcgf  553 
One  gives  a  bond  on  his  marriage,  titbcr 
within  four  months  to  fe  tie  lands  of 
iQoLper  annvmy  on  his  wife,  or  that 
his  heirs,  executors,  Gfr.  fhall  pay  her 
2000  /.  within  four  months  after  his 
death  ;  huihand  after  this  devifes  to 
his  wife  lands  of  88  /.  pv^  annum,  this 
(hall  not  be  taken  in  part  of  the  looL 
ptr  anmimy  but  only  as  a  benevolence. 

Money  and  land  being  things  of  a  dif- 
ferent kind,  the  one  though  of  greater 
value,  ihall  never  be  taken  in  fa- 
tisfadlion  of  the  other,  unleis  fo  ex-* 
preiled.  6j6 

On  an  anfwcr's being  reported  not  (can- 
dalotts  or  impertinent,  if  the  plaintifi' 
except  to  the  Mailer's  report,  he  muft 
ihew  fpecially  wherein  it  is  icaadalous 
or  impertinent.  iSi 

Where  a  bill  or  anfwer  is  referred  for 
fcandal  and  reported  to  be  fcandalonsn 
if  the  Mailer  has  once  expunged  this 
fcandal,  the  party  cannot  except,  aj 
it  will  not  appear  on  record  what  that 
fcandal  was  ;  and  it  was  the  party's 
own  fault  that  he  di4  not  except  to 
the  report  fooner.  i8x 

The  defendant  having  anfweredthebil)^ 
cannot  afterwards  refer  it  for  fcandaL 

311 
dci)Ool  an!)  !bc\yQi^Ui^tStttiL 


The  king  founds  a  fchoo!  and  endows  it^ 
appointing  governors  who  have  the 
legal  ellate  of  this  endowment  vefted 
in  them,  but  there  are  no  expreis 
words  appointing  them  vifitors  ;  rc- 
folved  ?.  commiOion  may  iflue  to  vific 
and  call  to  an  account  thefe  governors. 

^otlanb. 

A  copyholder  in  fee  by  will  charges  his 
lani^s  with  his  debts ;  the  lands  being 
in  Englan^y  and  the  heir  an  infant  in 

Scotland* 
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SftUmdy  the  crediton  bring  a  bill  to 
have  their  debts  paid  out  of  the  copy- 
hold premifles ;  whereupon  the  heir 
appears^  and  there  is  an  atuchment 
for  want  of  an  anfwer  ;  but  the  heir 
being  an  infant,  the  next  fiep  is  to 
bring  up  the  body  ;  the  heir  being  in 
SeoiUmdt  and  out  of  the  reach  of  the 
procefs  of  the  court,  the  plain  tiff  can- 
not bring  np  the  body ;  the  infant 
iball  anfwer  by  a  certain  time,  or 
fhew  caufe  why  a  receiver  (honld  not 
be  appointed.  Page  409 

Whether  a  leafebold  eftate  in  StBtLnd 
can  be  valued  here  as  perfonal  aifecs, 
as  a  leafehoid  in  Ireland  mzy.      622 

i^ttdtratiott*  Vide  under  IDecree* 

Jbecuritieo  antiHt^umbrances,  JxCtg* 
tnentf ,  i^tatuceis  Mt  IBccognf  satue* 

Where  the  cognizee  of  a  ftatute  extends 
lands  in  one  county,  which  extent  is 
afterwards  returned  and  filed,  yet  all 
the  lands  of  the  cognizor,  though  in 
other  counties,  (hall  be  made  liable 
upon  an  application  in  chancery.     91 

Third'  mortgagee  buys  in  the  firil,  tho' 
pending  a  bill  brought  by  the  fecond 
mortgagee  to  redeem  the  firft,  yet  the 
third  mortgagee  (hall  tack  the  firfl  :o 
his  third  mortgage.  491 

If  a  creditor  by  judgment,  ftatute  or 
recognizance,  buys  in  the  firil  mort- 
gage, he  ihall  not  tack  it  to  his  judg- 
ment, becaufe  he  did  not  lend  his 
money  on  the  credit  of  the  land,  has 
no  prefent  right  therein,  nor  can  be 
called  a  purchafer.  ibid. 

If  &  puifne  mortgagee  buys  in  a  judg- 
ment or  ftatuie,  being  the  firft  incum- 
brance, he  ihall  hold  until  by  law  he 
can  be  evided.  493 

The  firll  mortgagee  lends  a  further  funi 
to  the  mortgagor  upon  a  flatute  or 
judgment ;  he  fhali  retain  againfl 
mefne  mortgagees  till  the  llatute  or 
judgment  is  paid.  494 

If  a  puifne  mortgagee  buys   in  a  prior 
judgment  extended  on  an  rlr^k  at  au  , 
under-value,  he  fhall  hold  the  extent  j 
till  evidcd  at  law.  ilfia\  ' 


But  in  all  the/e  cafes  there  mutl  not  be 
notice  of  the  mefne  incumbrance  when 
the  money  i«  lent.  Page  495 

If  a  puifne  incnmbrancer  boys  in  a  prior 
mcM-tgagey  and  the  legal  title  be  in 
a  trnttec»  or  in  any  third  perfon»  the 
buying  in  fuch  mortgage  will  not 
avail ;  bat  in  all  caies  where  the  legal 
eftate  is  ftaoding  oot,  the  ioctim- 
brancei  mufl  be  paid  according  to 
their  priority.  Hid. 

On  a  (hip's  being  repaired  in  the  river 
Thames,  and  fitted  out  there  with  new 
rigging  and  apparel,  the  (hip  herfelf 
is  not  liable,  but  the  owners  ;  jecttj 
if  repaired  or  fitted  out  at  fea,  where 
the  mafter  alone  may  hypothecate  the 
fliip.  367 

S^Mtit^h    Vide  9ttO|nep. 


jlftoutb  Aea  0^  tr^t  ji^tock* 

One  transfers  South^/ea  fleck  by  virtue  of 
a  forged  letter  of  attorney  ;  the  tranf- 
fer adjudged  void,  and  the  right  own- 
er not  hurt,  and  the  dividends  receiv- 
ed under  this  forged  letter  of  attorney 
to  be  taken  back  from  the  ailignee  and 
reftored  to  the  right  owner.  76 

A  goldfmith,  without  any  orders  f/cm 
the  proprietors,  fubfcribing  lottery 
orders  into  the  SoutJh'/ea,  indemnified 
by  adl  of  parliament.  166 

In  a  bill  to  compel  a  performance  of  an 
agreement  for  transferring  5000;. 
Tork'buildirtgs  flock  at  7/.  5  s,  per  cent, 
defendant  demurred,  but  demurrer 
over-ruled,  for  the  cale  m;:y  be  at- 
tended with  fuch  circumitances  as 
may  make  it  jud  to  decree  a  fpecific 
performance  of  the  parties*  own  agree- 
ment, or  at  leaf;  10  pay  the  differ- 
ence.  J04 

Thejudges  equally  divided  on  thisquef- 
tion,  whether  a  con  trad  i'oT  flock  be 
within  the  flatute  of  frauds,  which 
mentions  goods,  wares  and  merchan- 
dizes, fo  as  to  rcipire  the  coniraCt  to 
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be  in  writing,  or  earned  money  to  be 
paid.  Page  308 

Buying  and  felling  of  (lock  will  not 
make  one  a  bankrupt.  ibid, 

A-  who  is  a  truilcc  for  B,  of  1000/. 
Soutb'Sea  (lock,  at  ilie  defirc  of  B. 
borrows  4000/.  on  this  flock  of  the 
company ;  and  B.  receives  the 
money;  A,  pays  the  10 L  per  cent, 
upon  the  late  ad  of  7  Geo,  i,  to  be 
dlfcharged  of  the  loan ;  though  B. 
had  forbid  the  payment,  yet  he  is 
liable.  453 


i3)pecf6c  1S>MU  t%  l^gact*     See  un- 
der tide  ILcj^ac^  anl)  ILegatce* 

dpeCtSc  )derf6^mance.  See  Agreenient 
'when  to  be  perfornicd  in  Specie,  and 
tjcben  not,  under  tide  9stecment« 


Apirittial  Court. 

The  ilatute  of  didribution  made  In  fa- 
vour of  the  pradlice  of  the  fpiritual 
court.  441 

^atttte  of  Er{mitation0,    See  3L{mf< 
tation0. 

Statute.    Vide  ifeecttritfes. 

Where  the  cognizee  of  a  Ilatuie  extends 
lands  in  one  county,  which  extent  is 
afterwards  returned  and  filed,  yet  all 
the  lands  of  the  cognizor,  though  in 
other  counties,  ihall  be  made  liable 
u^on  an  application  in  chancery.     9 1 


Subpoena.    Vide  )d;oc€r0. 


£)uppl{cabit. 

The  court  tender  of  difcharging  a  fup- 
fVicavit,  202 

Surety. 

A,  is  principal  in  a  recognizance  for 
5000  /.  and  B^  and  C  are  fureties^ 
Vol.  H. 


A.  afterwards  jointures  his  wife  In 
ibme  lands,  without  D0tice»  either' 
to  the  wile  or  her  friends^  of  this  re- 
cognizance, and  devifes  his  real  and 
perfonal  eUate  to  B.  one  of  his  fure- 
ties,  and  dies;  firll  the  perfonal 
eflate  of  A.  the  principal  (hall  be  ap- 
plied towards  fatisfying  this  recogni- 
zance, then  his  lands  devifed,  the 
devifee  being  a  volunteer ;  next  the 
parapbei-naUa  of  the  wife  of  A.  the 
principal,  and  laflly  the  two  fureties 
fhall  contribute  to  make  up  the  de- 
ficiency. Page  542 

Sb\xttitQ%.    Vide  alfo  Softttenantif. 

A  guardianihip  is  devlfed  to  three,  with- 
out faying  to  tbe  furvi'oors  or  fur*vh'or 
oftbemi  yet  the  furvivor  ihall  have 
it.  102 

Baron  and  feme  bring  a  bill  to  redeem, 
defendants  plead,  and  the  plea  being 
over* ruled  5  /.  cods  are  given  to  the 
plaintifFs,  baron  dies;  the  feme  by 
furvivorfhip  (hall  have  the  cods.    496 

Where  a  bond  is  given  to  a  baron  and 
feme  during  the  coverture,  it  (hall  oa 
the  death  of  the  baron  forvive  to  the 
wife.  497 

A^  giakes  two  executors,  B.  and  C.  ap- 
pointing them  refiduary  legatees,  j^* 
dies;  the  whole  (hall  furvive  to  C. 

...  529 

Where  a  bare  authority  is  given  to  two, 

it  (hall  not  furvive  without  expreft 
words  for  chat  purpofe.  6a8 


Cenant0  i\\  Common.    Vide  Joiiu 
tenautf. 

Center  of  i^onev-   Vide  ^fl^o^tjase. 

Ccnn  f0|  ffcat0.  Vide  EJlatefor  Tears. 

Tom  attendant  on  tbe  Meritance. 

A   Po(re(red  of  a  term  for  500  years  in 

Black^acre  afterwards  purchafes  the 

fee-fimple  in  ^.'s  name,  and  devifet 

U  0  BkKh 
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BUck  aere  to  J.  S.  in  fee,  bat  the 
will  is  not  a*  teftf  d  by  three  wicneiTes ; 
the  term  (hall  not  paft,  becaufe  at- 
tendant on  and  part  of  the  inherit- 
luice.  Fage  236 

Cimbcr* 

J,  tenant  for  life,  with  remainder  to  hit 
£rft,  &r.  fon  in  tail,  remainder  to 
B.  for  life,  remainder  to  his  &r£t,  ^c. 
Ion  in  uil,  remainder  to  C.  in  tail ; 
jf,  cuts  down  timber;  J.  and  B. 
having  no  fon  bom>  C  is  in  titled  to 
the  timber  both  in  hiw  and  equity. 

240 

J.  feifed  in  fee  of  lands  demifed  the 
premiifes  to  trnftees  B.  C.  and  Z).  for 
coo  years,  b  truft  to  pay  debu,  and 
for  a  charity;  B.  one  of  the  trnftees 
bein^  in  poflefllon,  and  as  a  receiver 
appointed  by  the  court,  cats  down 
1000/.  worth  of  timber,  D.  one  of 
the  other  truftees  confenting ;  B.  the 
troftee  for  the  charity,  or  as  receiver, 
ought  not  to  take  advanuge  of  his 
having  pofleflion,  without  which  he 
coald  not  cut  down  the  timber,  yet 
the  timber  mud  be  valued  according 
to  what  it  would  be  worth  at  the  end 
of  the  term.  397 

A  truflecof  a  term  of  years  for  a  chariiy 
purchafcs  the  rcvcrfion  in  fee;  he 
ihall  not  cut  down  the  timber;  if  he 
does,  he  muft  make  fatisfadiion  to 
the  charity.  398 

In  a  purchafe,  where  timber  is  agreed 
to  be  valued,  the  cuftom  of  the  coun- 
try makes  thofe  trees  timber  which  in 
their  nature  are  not  fo;  as  birch, 
beech  and  poDard  trees,  if  the  bodies 
are  found*  to  be  valued  as  timber, 

606 

Walnut-trees  where  of  confiderable  va- 
lue, to  br  elUmated  as  timber.     UiJ, 

Where  trcej  arc  of  value,  and  the  par- 
ties cannot  ^grcc  in  the  valuation 
of  them  as  timber;  the  court  will 
fend  it  to  be  tried,  whether  by  the 
cudom  of  the  country  any,  and  which, 
of  thefe  tjced  are  timber.  606 


cubes. 

A  moilus  for  tithes  of  com  for  the  inha- 
bitants of  fttch  a  tenement,  or  the 
lands  therewith  ufually  enjoyed,  void 
for  the  nncertaioty;  in  regard  the 
tenement  may  be  nninhabiied,  and 
the  land  often  ihiited  asd  let  with 
other  farms.  Pag€  462 

Tarkies  titheable ;  bot  if  dthe  be  paid 
of  the  eggs,  then  no  tithe  to  be  paid 
for  the  chicken.  Hid, 

Mills  are  dtheable,  bot  to  be  paid  only 
as  a  perfonal  tithe  of  the  clear  gains, 
after  all  manner  of  charges  deduded. 

In  a  bill  for  tithes  in  the  exchequer,  that 
court  never  decrees  the  payment  of 
tithes  fof  the  future,  bot  only  to  the 
time  of  the  bill  filed;  bat  chancery, 
to  the  time  of  the  decree.  :btJ. 

A  modus,  that  in  coniideration  the  pa* 
riihioners  made  the  tithe-grafs  into 
hay,  therefore  the  pariOiiooerf,  in- 
habitants within  the  parifiiy  «ji9re  to 
pay  no  tithe  for  the  herbs^  pf  dry 
and  unprofitable  cattle;  and  though 
proved,  that  the  pariQuoners  time 
out  of  mind  had  paid  no  tithe  of  this 
herbage^  yet  the  court  held  it  to  be  a 
material  obiedion  to  the  modus,  that 
foreigners  living  out  of  the  pariOi 
made  the  tithe-grafs  into  hay,  and 
nevcrthelefs  paid  tithe-herbage.     520 

A  void  M0«At/,  that  the  making  the  tithe- 
grafs  into  hay  (hoold  not  onlv  excufe 
thai,  ground  from  paying  tithe  for 
herbage,  but  that  perhaps  a  fmall 
quantity  of  meadow- ground,  by  mak- 
ing the  %X9X%  thereof  into  hay,  (hoold 
excufe  the  greater  part  of  tbat  pariih 
from  paying  tithe  herbage.  521 

A  m»dus  in  relation  to  the  tithe  due  to 
the  parfon,  may  be  a  good  bar  to  the 
payment  of  a  fmall  tithe  due  to  the 
viuir ;  becaufe  all  the  tithes  did  at 
firft  belong  to  the  parfon,  during 
which  time  he  might  agree  to  fuch 
moJui,  ^\i 

Parifhioners  only  boand  to  cut  the  gr.ifs 
and  to  lay  it  in  heaps  or  cocks,  but 
not  to  make  it  into  hay.  ;  23 
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'  A  moJuSf  that  tvtry  occupier  of  land 
within  the  pariih  of  ^.  living  oat  of 
the  pari(h,  (hall  pay  \d.per  acre  for 
all  paflure  lands  within  the  pariih ; 
but  if  he  lives  within  the  parifh,  to  pay 
tithes  in  kind ;  a  good  modus,  P*f^S 
Every  modus  mud  be  certain^  elfe  it  is 
void>  and  no  length  of  time  will  make 
it  good  ;  thus  a  modus  to  pay  id.  fer 
arm.  or  thereabouts^  for  every  acre,  is 
void;  but  a  modus  to  pay  izd,  per 
acre  for  every  acre  of  opland,  and 
id.  for  tvtry  acre  of  marlhland,  good. 

A  m<>dus  need  not  be  the  fame  every  ye^ty 
as  while  the  religious  houfes  held  rhe 
lands  in  their  own  hands.  ioi  /. 

Not  neccflTiuy  to  (hew  a  modus  had  a 
reafonable  commencement,for  it  might 
at  firil  be  io^  and  yet  not  be  capable 
of  being  ihewn  at  this  great  didance 
of  time.  573 

Sufficient  that  the  parfon,  patron  and 
ordinary,  might  at  firft  make  this 
agreement,  and  bind  the  fucceeding 
parfons;  and  though  the  inftrument 
of  the  agreement  be  loft,  yet  the  modus 
will  be  good.  573 

Crcc0.    See  Cimber. 


Ctfal. 

In  cafe  of  an  iflue  out  of  chancery,  it  is 
proper  to  move  that  court  for  cofb  in 
not  going  on  to  trial.  68 

The  court  refufed  to  grant  a  new  trial 
after  a  trial  at  bar*  where  the  iifue 
tried  related  only  to  the  intention  of 
the  party,  not  to  any  legal  title,  and 
^  here  the  queftion  might  have  been 
determined  at  the  hearing,  without 
ever  fending  it  to  a  trial.     564,  565 


CmS  anti  Cniftee0. 

Jl/o   v)ben   and  bcw  to  be  charged  and 
dtfcbarged. 

Cejtui  qve  trstfi  in  tail  brings  a  bill  againd 
his  irudees  to  the  intent  that  they 


ihonld  join  in  a  recovery ;  this  not 
proper,  but  it  is  proper  to  pray  that 
the  trullees  may  convey  the  premises 
to  cejlm  que  tn/ft  in  tail,  who  may 
then  fufFcr  a  recovery  ;  thongh  if  the 
truftees  are  alfo  trufleet  for  any  an- 
nuity fubfiding,  they  are  not  com- 
pellable to  part  with  the  legal  eftate 
out  of  them  to  the  eeftui  que  trufi  in 
tail.  ^«^»34' 

A  truft  not  within  the  ftatate  of  limita- 
tions. 145,  374 
On  a  marriage  fettleonent  lands  were 
conveyed  in  truft  to  the  afe  of  the 
truftees  and   their  heirs,  to  the  afe 
of  the  huft)and  for  life,   remainder 
to  the  ufe  of  the  wife  for  life,  re- 
mainder to  the  ufe  of  the  firft^  Cs^r. 
fon  of  the  marriage  in  tail  male ;  theie 
limJutions  to  the  ufe  of  the  hoAand 
for  life,  ^c.  are  trnfts  only,  net  nfes; 
and  when  the  hu(band  and  wife  levied 
a  fine  to  a  mortgagee  to  raife  money, 
though  the  fine  would  have  bera  a 
forfeiture  of  the  wife's  eftate  for  life» 
had  (he  had  the  legal  eftate,  againft 
which  equity  would  not  relieve,  yet 
decreed  that  a  truft-eftate  was  not  for- 
feited by  a  fine.  146 
By  a  devife  of  all  the  reft  of  his  real 
eftate,  an  eftate  of  which  the  teftator 
was  but  a  truftee  pafles.                 198 
Though  whereacopvhold  is  furrendered 
to  the  ufe  of  a  will,  there  need  not  be 
three  witnefTes  to  fuch  will ;  yet  the 
tripft  of  a  copyhold  cannot  pafs  but  by 
a  will  attefted  by  three  witneifes.  261 
Sls^ere  oLtcMty  and  fee  in  the  note  a  latter 

refolution  to  the  contrary. 
One  buys  an  eftate  in  the  name  of  a 
truftee,  who  gives  a  bond  in  tool,  pe- 
nalty to  affi^n  the  eftate  as  the  ce/iui 
ftu  trujt  or  his  executor  ftiould  dire6^; 
cefiui  que  trufi  dies,  and  his  executor 
iNings  debt  on  the  bond,  recovers 
judgment,  and  has  the  money  paid 
him ;  after  which  he  brings  a  bill  to 
have  the  conveyance  of  the  eftate ; 
troftee  decreed  to  convey  to  the  plain- 
tiff,  and  to  account  for  the  profits, 
but  to  difcount,  and  be  allowed  the 

200/. 
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200 1,  and  intereft  which  he  paid.  I 
Pa^  314 

ji.  feifed  in  fee  of  lands  demifed  the 
preftiifTes  to  trullee?,  B,  C  and  D.  for 
500  years,  in  truft  to  pay  debts,  and 
for  a  charity ;  B.  one  of  the  truftees, 
being  in  pofleflion,  and  as  a  receiver 
appointed  by  the  court,  cuts  down 
1000/.  wonh  of  timber,  D,  one  of  the 
other  truft^s  confenting;  B.  the 
truftee  for  the  charity,  or  as  receiver, 
ought  not  to  take  advantage  of  hb 
having  pofleffion,  without  which  he 
could  not  cut  down  the  timber;  yet 
the  timber  muil  be  valued  according 
to  what  it  would  be  worth  at  the  end 
of  the  term.  397 

If  a  receiver  of  rents,  or  executor  in 
truft,  lays  out  the  rents  or  the  afTets 
in  a  purchafe  of  lands  in  fee,  and  dies 
infolvent,  the  purchafe  will  not  be 
liable ;  bat  where  J»  receives  a  furo 
of  money,  which  he  covenants  to  lay 
out  in  land  to  be  fettled  to  certain 
nfes,  and  afterwards  purchafes  an 
eftate,  which  he  does  not  fettle,  but 
does  by  writing  own  that  this  pur 
chafe  was  made  with  the  truft- money, 
the  fame  is  a  declaration  of  truft  fuffi- 
cient  to  bind  the  eftate.  415 

^,  who  is  a  truftee  for  B»  of  loco/. 
South  fea  ftock,  at  the  dcfire  of  B. 
borrows  4000/.  on  this  ftock  of  the 
company,  and  B,  receives  the  money ; 
A.  pays  the  10  L  percent*  upon  the 
late  aft  7  Geo.  i.  to  be  difcharged  of 
the  loan;  tho'  B,  had  forbid  the  pay- 
ment, yet  he  is  liable.  453 

The  court  will  not  on  motion  or  petition 
order  an  infant  truftee  to  convey  pur- 
fuant  to  'J  Ann.  cap,  19.  unlefs  the 
truft  appear  in  writing,  but  in  fuch 

'  cale  will  leave  the  cejiu'i  que  Wujl  to 
get  a  decree  by  bill.  549 

Tiuft-eftates  are  to  be  governed  by  the 

fame  rules  of  dcfcent  as  legal  cftates. 

7'3*736 

In  Vihat  Cmfts  an  Execuhr  Jhall  be  only  a 
Tnijite^  vide  under  OcfCtttO^ 


Tru/l  for  raiftng  Daughtni*  Ptrhons  a*i 
Paymftft  of  Debts.  See  alfo  P&rtUai 
wut  PrOLJ/ieju /§r  CbiUren, 

If  in  a  tnift-term  for  raifing  daughters' 
portions  a  particular  methud  of  railing 
them  be  dir<*fted,  this  implies  a  nega- 
tive that  they  (hail  not  be  raifed  any 
other  way ;  as  where  it  was  to  raile 
the  portions  out  of  rents,  ifTues,  and 
profits,  as  well  by  leafing  for  three 
lives  or  twenty-one  years,  at  the  old 
rent ;  it  was  held  to  extend  only  to 
raife  the  portions  by  annual  profits,  or 
by  leafing,  and  not  by  mortgage  or 
fale;  and  if  the  truiiee  mortgages 
for  the  portion,  the  mortgage  is  void, 
when  the  portion  might  have  been 
raifed  by  the  pmiits.  Pa^c  i^ 

The  natural  meaning  of  the  word  /ttc/is 
when  ufed  in  provifion  for  child rcni' 
portions,  and  upon  what  occaftcn  the 
fenfe  has  been  enlarged.  19 

Where  a  poiiion  is  to  be  raifed  by  an- 
nual profits  or  fines,  if  no  time  be 
appointed,  the  portion  is  not  due  till 
fuch  time  as  it  might  be  raifed.      20 

The  truft  of  a  term  was  for  railing  cf  a 
portion  for  a  daughter  in  default  of 
iftue  male,  payable  at  eighteen  or 
marriage,  or  as  foon  afterwards  a^  the 
fame  might  conveniently  be  raited: 
the  mother  died  leaving  no  fon,  and 
only  one  daughter ;  the  court  was  cf 
opinion  that  the  portion  could  net  be 
conveniently  railed  by  faie  of  the 
reverfion.  93 

Where  there  is  a  power  in  the  trud-tcrm 
to  raife  portions,  for  tnc  huiban.^, 
with  confentof  the  truttces,  to  revoke 
all  the  ufes,  this  fuipcnds  ihc  \clHng 
of  the  portion.  loi 

In  a  marriage  fettlemcnt  a  term  for  > ears 
for  fecuring  younger  children s*  por- 
tions is  by  miftake  made  fubrcquen: 
to  the  eftate-tail  limited  to  ihc  turn ; 
this  helped  in  equity.  i;i 

A  reverfionary  term  for  raiiirg  mainrc- 
nanccand  portions  ibr  daughters  iV.AU 
in  cafe  of  nccefiity  be  mortgagcu  to 
pay  either,  and  when  fa'.lcr  i  uu  ^ol- 
Icfiion  ihall  pay  ail  the  a-c^ii  cf 
maintenance 
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mamtcnance  incurred  before  it  came 
intc)  pofleflion.  Page  17 g 

One  dc\'ircs  lands  to  trullees  in  fee,  in 
trull  to  apply  the  profits  thereof  unti] 
fale  for  the  benefit  of  all  his  four 
children,  and  the  furvivors  and  fur- 
vivorofthem  equally,  and  on  farther 
truH,  that  as  foon  as  the  truflees  fhall 
fee  neceflary  they  (hall  fell  the  pre- 
laiiTeSy  and  apply  the  money  for  the 
benefit  of  his  four  children  equally, 
to  be  paid  at  twenty -one  or  marriage  ; 
/f.  the  eldeft  of  the  four  children  at- 
tains twenty -one,  marries,  dies  with- 
out iHue  inteftate,  and  leaving  a  wife; 
decreed  that  the  lands  being  in  all 
events  devifed  to  be  fold,  though  the 
time  for  fale  was  left  to  the  executors, 
was  perfonal  ellaie,  and  J.*s  widow 
mud  have  a  moiety  of  his  ihare,  and 
chat  the  profits  of  the  land  until  fale 
mud  go  as  the  money  ariiing  upon 
fale  would.  320 

One  owing  a  debt  by  fimple  contradl 
barred  by  the  ilatute  of  limitations, 
devifes  lands  in  trud  for  payment  of 
his  debts ;  this  debt,  tho'  barred  by 
the  flatute,  is  revived  by  the  will.  373 

One  devifes  his  lands  in  D.  to  J,  his 
coufin  an  infant,  at  her  age  of  twenty- 
one,  fubjcft  to  the  incumbrances  there- 
upon, the  rents  during  the  infancy  to 
he  paid  to  her  father,  and  devifes  all 
his  other  lands  to  truflees  to  pay  his 
drbts,  the  lands  in  D.  being  mort- 
gaged ;  this  mortgage  (hall  be  dif- 
ciiarged  by  monies  arifing  from  the 
fale  of  the  other  lands.  386 

If  a  devife  be  to  executors  of  an  equity 
of  redemption  only  for  payment  of 
debts,  this  is  but  equitable  a(rets,  and 
to  be  applied  to  pay  all  forts  of  cre- 
ditors equally.  416 

jf.  dovifes  all  his  real  and  perfonal  eftatc 
to  his  executors  and  their  heirs,  in 
trull  to  fell  and  pay  all  his  debts  ;  his 

'  real  ellate  being  only  equitable  aflets, 
and  the  tcllator  leaving  debts  by  bond 
and  fimple  contradl,  it  the  bond  cre- 
ditors are  paid  part  out  of  the  perfonal 
etUte,  they  (hall  bring  it  back  again 
i  110  hotchpot,  or  (hall  not  have  any 
t.iing  ou-t  of  the  real  ellate.  416 


The  teftator's  heir  at  law  who  oppofcd 
the  will  as  to  part  of  the  land  deviied 
thereby,  yet  being  a  creditor  was  let 
in  to  the  refidue  of  the  fund  created 
by  the  will  for  payment,  l^<.  P,  418 

Hu(band  by  marriage  fettlement  fecures 
a  portion  for  daughters  of  the  mar- 
riage in  default  of  i(rue  male  ;  there 
is  one  daughter  only,  the  hu(bandfur- 
vives  that  wife,  and  marrying  again, 
leaves  iiTue  by  the  fecond  wife,  and 
dies  intellate,  the  daughter  by  the  firft 
marriage  being  an  infant,  and  her 
portion  not  then  due  ;  if  the  daughter 
lives  till  the  portion  is  due,  it  is  aA 
advancement  pro  tanto^  and  muft  be 
brought  into  hotchpot  as  to  the  other 
ifTue.  435 

Portions  fecured  by  fettlement  out  of 
land,  or  articled  fo  to  be,  are  not  to 
be  paid  out  of  the  perfonal  edate.  437 

Upon  a  marriage  fettlement  lands  are 
limited  to  the  ufe  of  the  hufband  and 
wife  for  their  lives,  remainder  to  their 
firll  and  every  other  fon  in  tail,  and 
in  default  of  iiTue  male  of  the  mar- 
riage, to  raife  2500/.  for  daughters 
payable  at  twenty-one  or  marriage, 
which  (liould  firfl  happen,  and  out  of 
the  profits  to  pay  100/.  per  annum  for 
maintenance  ;  the  firll  payment  of  the 
maintenance  to  commence  after  the 
edate  of  the  trudeee  (hall  have  come 
into  poiTefifion  ;  hufband  dies  without 
iffue  male,  leaving  a  daughter  and  a 
wife,  who  is  jointured  in  the  premises; 
the  portion  (hall  not  be  raifed  in  the 
mother's  life-time,  becaufe  the  main- 
tenance  which  is  naturally  to  precede 
the  portion  is  not  to  be  paid  till  the 
trudees  are  in  podeiTion.  484 

Where  there  is  a  devife  of  lands  to  exe- 
cutors, to  pay  debts  and  legacies,  the 
debts  to  be  .preferred  ;  for  this  being 
legal  a(rcts,  payment  mud  be  in  a 
courfe  of  adminidration ;  /ecus  in  cafe 
of  a  bare  trud  to  pay  debu  and  lega- 
cies. 550 

^are  tamcn* 

i\  term  of  500  years  is  created  to  raife 
portions  for  daughters,  in  failure  of 
Kfue  male,  as  (oon  as  conveniently 
may  be  after  the  fathei's  death,  but  no 

main- 
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itfiuiiteiiancf ,  nor  any  expreff  time 
fliendoned  when  the  portions  are  pay- 
able; there  are  three  daughters,  and 
the  eldeft  but  eight  years  old;  the 
father  is  dead»  bat  the  mother  who  has 
a  jointure  on  the  eilate»  is  living ;  the 
coort  Mali  not  raife  the  portions  for 
the  daughters  lb  young  out  of  the 
rcrerfionary  term.  Page  659 

Pbrtions  fecured  by  a  trufl-term  payable 
to  daughters,  to  be  raiied  by  rents  and 
profits,  and  no  time  limited  for  pay- 
nent,  (hall  carry  no  interefl,  and  be 
raiied  only  by  perception  of  profits, 
Bot  by  fale  or  mortgage.  666 

The  word  portion  does  not  ex  *vi  termini 
imply  a  fam  in  grofs,  and  to  be  paid 
all  at  once.  669 


Trmfies  for   frefer^jtti^    contingent    Re- 
mainders. 

On  marriage  lands  are  fettled  on  A,  for 
Binety-ntne  years,  if  he  fo  long  live, 
lemainder  to  B.  and  his  heirs,  during 
the  life  of  J.  to  fupport  contingent 
remainders,  remainder  to  the  fir(l« 
bfe.  fon  of  A,  who  has  ifluc  two  fons 
C  and  D.  A,  the  father  having  mort- 
gaged the  premises,  he  and  his  fon  C. 
covenant  to  fufFcr  a  recovery,  and  to 
procure  the  truflee  to  join,  who  by 
anfwer  fubmics  to  the  court ;  court 
will  not  compel  the  truilee  to  join, 
vnlefs  D.  the  fecond  fon  of  the  mar- 
riage will  confent.  '     379 

Truftees  for  fupporting  contingent  re- 
mainders joining  to  de(hroy  them  are 
guilty  of  a  breach  of  truft ;  and  no 

f  diverfity,  whether  the  fettlement  be 
voluntary,  or  for  a  valuable confidera- 
tion,  or  by  will  only.  678 

And  in  fnch  cafe,  if  the  perfons  claiming 
under  the  breach  of  truft  have  notice 
of  it,  they  are  fubjed  to  the  fame 
truil ;  fo  if  the  conveyance  be  volun- 
ATjj  or  without  a  valuable  confidera- 
tion,  but  if  for  a  valuable  confidera- 
tion,  and  without  notice,  the  porchafer 
will  hold  the  lands  difcharged,  and 
the  truftres  muft  buv  and  fettle  other 
lands  to  the  fame  nles.  681 


rl  fomc  cafes  equity  relieres  after  a 
verdi^  at  law,  and  where  the  plain- 
tiffin  equity  might  properly  have  de- 
fended himfelf;  as  where  a  lecfipt 
from  the  plainuff  at  law  is  found 
after  the  verdid.  Page  426 


ttfOto?  tn^  aiiauto^«\t  |3otKr. 

Where  the  king  is  foonder,  in  that  cafe 
his  majefty  and  bis  fuccdfTrrs  are  via. 
tors ;  but  where  a  private  pcrfoa  is 
founder,  there  fiich  private  pcrfon  and 
his  heirs  are  by  implicatioB  of  law 
vi.ntorB.    .  316 

Bot  though  in  the  latter  cafe  the  vifita* 
tonal  power  refutts  to  the  founder  and 
his  heirs,  yet  it  may  be  by  him  vt&c^ 
or  fubfUtuted  in  any   other  pcribn. 

Where  governors  or  viiitors  are  faid  not 
to  be  accountable,  it  muil  be  iniended 
where  fuch  governors  have  the  power 
of  goveniment  only,  ami  not  where 
they  have  the  legal  eftate,  and  are  in- 
truded with  the  receipt  of  the  rents 
and  profits.  ikiJ. 

The  word  go^emcr  docs  not  of  itfelf  isf 
ex  vi  termini  imply  vifitor*  327 

ttfe.  Vide  alfo  Croa. 

One  feifed  in  fioe  as  heir  of  the  mother*s 
fide  levies  a  fine,  and  declares  the 
ufe  thereof  to  himfelf  in  fee  ;  this  is 
the  old  ufe,  and  no  diverfity  betwixt 
an  exprefs  declaration  of  an  ufe,  and 
one  implied.  13^ 


ttolunurp.    See  ;f  ranb. 


Where  money  is  agreed  to  be  laid  out 
in  land,  tho'  the  contraa  be  volun- 
tary, equity  will  enforce  an  execution 
thereof  in  favour  of  the  heir.         171 

A.  feifed  in  fee,  on  his  marriage  cove- 
nants to  fettle  the  premifles  on  himfelf 
and  his  wifcj  and  the  iflue  of  the  mar- 
riage. 
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riage,  remainder  on  his  nephew  in 
fee ;  the  remainder  is  voluntary,  and 
not  fupported  by  the  confideradon  of 
that  marriage^  or  of  the  marriage 
portion.  Page  255 

yf.  the  father  and  B.  the  Ton,  on  the 
marriage  of  B.  article  to  fettle  lands 
on  B.  and  his  wife  for  their  lives,  re- 
mainder to  their  ifloe,  remainder  to 
the  nephew  in  fee  ;  if  ^.  had  the  fole 
intereil,  the  limitation  to  the  nephew 
is  voljnrary  ;  feais  if  the  father  and 
fon  liad  each  fome  intereil.  256 

If  a  parent  makes  a  voluntary  convey- 
ance in  rruil  for  his  children,  and 
keeps  it  in  his  own  power,  or  in  the 
hflnds  of  his  agent,  and  this  is  got 
from  him,  it  ought  not  to  bind  him  ; 
bat  ^here  a  feme  having  ifluc  by  her 
firfl  hiiihnnd,  makes  a  fuitable  provi- 
fion  lor  them  before  her  treaty  ^r  a 
fecond  carriage ;  this  is  good,  and 
not  lir.ble  to  be  avoided  by  a  fecond 
hufband.  358,  674 

l^cm^  feiied  of  a  copyhold,  on  marriage 
of  her  daughter  to  J,  S.  Surrenders  it 
to  the  ufe  of  J.  S.  and  his  intended 
wife,  and  the  heirs  of  their  bodies, 
remainder  to  7-  S.  in  fee ;  the  mar- 
riage takes  eifUi,  the  hufband  figns 
a  writmg,  whereby  he  owns  that  the 
limitation  of  the  remainder  in  fee  to 
him  was  a  millake,  being  intended  for 
the  wife,  a.id  accordingly  covenants  to 
ftand  feifed  of  this  remainder  in  truft 
for  the  wife  in  fiie;  this  not  a  mere 
voluntary  covenant,  and  equity  will 
compel  the  performance  of  it.      ^^64. 


caarli.    Sec  ^uatbiM. 
maHt.    See  Cfmtm:. 


mm  an^  Ceftamene.    See  alfo  C]e- 
pofitira  of  cao^i)0. 


<> 


NE  devife^  500  A  to  the  charch  of 

St.  HJen^  Londtm;   this  is  good, 

7nd  belongs  to  the  church-wudens 


to  be  employed  in  the  repairing  tnl 
adorning  the  church.  Page  isf 

A  will  fays  in  the  beginning  after  tefim^ 
tcr*s  debts  and  legacies  paid^  and  then 
gives  feveral  legacies  and  portions  to 
the  teilator's  daughters,  and  then  fayi, 
that  efter  legacies  paid  the  furplos  of 
the  pbribnal  eftate  fhall  go  to  the  fon; 
after  which  follows  a  devife  of  lands  to 
the  fon,  but  if  he  dies  mthout  iiTue  am 
the  life  of  any  of  the  daughters,  the» 
to  the  daughters ;  there  is  out  of  the 
perfonal  eftate  fufficient  to  pay  a  great 
part,  though  not  all  of  the  legacies; 
in  fuch  cafe  the  deficiency  is  not 
chargeable  upon  the  land.  1 87 

A.  pofleiTed  of  a  term  for  500  years  ia 
Black-acre t  afterwards  purchafes  the 
fee  iimple  in  ^.'s  name,  and  devifes 
Blftck-acre  to  J.  S.  4n  fee,  but  the  will 
is  not  attelled  by  three  witneiTes ;  the 
ter.'n  ihall  not  pafs,  becaufe  anendant 
on  and  part  of  the  inheritance.  236 
There  is  a  diverfity  betwixt  a  deed  and  a 
will  gained  from  a  weak  man,  and 
upon  a  mifreprefentation,  in  regard 
equity  will  fet  aiide  the  former,  but 
not  the  latter.  270 

In  the  expofition  of  wills  every  word 
ihall  have  its  effect  and  not  be  re- 
je^c  J,  if  by  -any  conilrndion  it  can 
have  its  tSt£t.  282 

On  a  bill  brought  to  fet  a£de  a  will  of  a 
perfonal  cllatc  for  firaad,  the  court 
will  deny  an  injun^ion.  287 

Where  one  gives  by  will  a  debt  which  is 
owing  to  him,  tliis  cannot  in  ftridnefii 
operate  as  a  releafe.  33^ 

A  devife  of  the  refidne  of  a  perfunal 
eilate  to  three  is  a  joint  devife,  and 
(hall  furvive.  ^^7 

One  having  had  Eve  children  A  B.  C.  Z>. 
and  E.  B.  is  dead  leaving  feveral 
children,  and  by  will  the  teXUtor  de- 
vifes the  reiidue  of  his  peribnal  efta'.e 
to  his  fon  J.  and  to  B,*5  children,  and 
to  his  daughter  C.  and  /).'s  children^ 
and  to  his  daughter  £.  Z>.  is  living 
and  has  children ;  decreed  the  children 
of  B.  and  the  children  of  D.  ihall 
uke^  a^toy  and  not  pirfttrfes^  u 
if  all  had  been  named.  383 

One  feifed  in  fee,  andpoilefled  by  leafe  for 
twenty,  one  years  of  lands  in  />.  de« 

viies 
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vifes  all  his  lands  whereof  he  is  feifed, 
pofleiTed,  or  any  ways  intei*efled  in,  to 
A.  for  life,  remainder  to  B,  in  tail, 
remainder  to  C.  for  life,  with  power 
to  make  a  jointure,  remainder  to 
troftees  to  preferve  contingent  re- 
mainders, iic^  decreed  the  leafehold 
fliould  pafs  as  well  as  the  freehold. 
?ax€  456 

Whatever  is  given  by  a  will  is  prima  facie 
to  be  intended  a  benevolence.       616 

]&  a  will,  where  the  intention  is  plain, 
that  ODghtfo  control  the  legal  opera- 
tioB  of  the  words.  74 1 

Jhmf>ir  p/ir$l  Proof  maw  he  nJurtted  to 
ijiplaiz  a  if'iJly  vide  title  4f  bitcnce. 


RetfofMtton  «f  a  UliK 

A,  bas  two  daughters,  B.  and  C.  and 
devifes  one  moiety  of  his  real  ellate  to 
J?,  the  other  moiety  to  C,  after  which, 
in  coniideration  of  marriage,  he  cove-  ♦ 
vsnts  to  ieitle  a  moiety  of  his  real 
cilate  npon  thehufband  of  if.  this  co- 
venant being  for  a  valuable  confidera- 
tion  is  in  equity  a  revocation  of  tlie 
will,  fo  thiitthe  hulband  (hall  have  one 
Bioiety  of  the  real  ellate  by  the  fcttle- 
mcnt,  and  the  wife  a  moiety  of  the 
other  moiety  by  the  will.     332,  624 

One  makes  his  will  of  land,  and  after- 
wards by  deed  and  fine  mortgages  ; 
this  a  revccition  fro  tanio  on'y.     334 

Devi/e,  Df'.iffC,  vide  TrrJI  for  raftticr 
Fottions  aud  Payy.ent  of  Dclts  under 
title  StttS. 

J.  S,  after  a  devifc  of  fevcrcl  parts  of 
his  real  and  perfonal  eilatc  to  feveral 
perfons,  devifes  the  intercd  and  pro- 
duce of  the  furp]  us  of  his  real  and  per- 
fonal ellate  to  bis  grandchildren,  until 
their  ages  of  twenty  one  ;  this  will  pafi 
the  abk)lute  right  and  property  of  the 
real  and  perfonal  cftatc  to  the  grand- 
children after  that  age.  194 

By  a  devife  of  all  the  reft  of  his  real 
eAate,  an  tilate  of  which  the  teflatcr 
was  bui  a  tj  uftee  pafles.  njS 


A  tmil  of  lands  is  limited  to  A,  hu  bein 
and  affigns,  and  to  fuch  as  be  (hall 
appoint ;  A.  devifes  thefe  lands  by  a 
will  attellcd  but  by  two  wicneiTes,  the 
will  void,  and  (hall  not  operate  as  .in 
appointment.  P^t^^r  154 

Devife  that  Ml  ceftui  que  tie  of  a  church 
leafe  which  the  tellator  had  (hou!d 
die^  the  leftator's  executors  Oiould 
parchafe  the  premifTes  for  the  life 
of  y,  S,  the  tellator 's  kiufraan  ;  but 
if  fuch  purchafe  could  not  be  made, 
then  the  furpios  of  the  perfonal 
eftate  to  go  to  another  ;  the  purchcfe 
was  made  accordingly,  yet  y,  $.  held 
to  take  no  intereft  by  this  will.      525 

Where  a  devife  is  to  J.  for  life,  rcmain- 
dcr  to  B.  and  A.  dies  in  the  tellator's 
life-time,  and  then  the  tellator  die^, 
B,  fhall  taloc  prefently.  331 

If  the  devife  had  been  to  A,  and  /?.  and 

A,  had  died  in  the  te(lator-i  life-time, 

B.  (hould  have  taken  the  whole.  ;>/./. 
One  devifes  to  his  wife  fix*  melTuages  for 

her  life,  the  rcll  of  his  rc;;l  ril.ue 
equally  to  his  two  danghters  in  !i«r» 
after  which  on  the  marriage  of  hij 
eldeft  daughter,  he  covenants  to  fettle 
one  moiety  on  her  and  lier  huihand  ; 
the  devife  of  the  fix  houfes  (hall  be 
good,  and  fubfift  out  of  the  remainirg 
moiety.  533 

Devife  to  A.  a  proteftant  for  lif?,  re- 
mairder  to  B.  a  papift  for  life ;  re- 
mainder to  C  a  proteflant  ;  ^.  dies ; 
/?.  being  a  papilt  is  dilabled  to  take, 
and  C\  Ihall  rake  prefently  in  the  fame 
manner  as  if  the  remainder  had  bi^.i 
to  a  monk.  55.2 

Devife  of  lands  to  .-/.  for  life,  renir.ii.c;v 
to  B.  a  papill  for  life,  remainder  lo 
truftccs  for  the  life  of  B.  in  trull  to  L*t 
B-  take  the  profits,  and  to  preierve  the 
contingent  rtmaiaJers;  the  tiull  to 
let  B,  the  papifl  take  the  profit:  ib  vcid, 
but  that  to  prcleive  the  coniir.gcr.: 
remainders  good  ;  and  in  thii  rtk*  the 
grantor  and  his  heirs  being  protf  Ilanrs 
fhall  have  the  profits  during  the  lile  of 
the  papift,  after  whofe  de.ith  they  fr.all 
go  to  B,^s  fen,  being  a  protcilar.t. 


36. 


Device 
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Denfeof  loo/.  in  mimey»  and  ^ol.per 
mm.  to  j^.  and  his  heirs  *nd  if  ji. 
die  without  heirs,  then  to  a  charity ; 
j4,  dies  without  iiTue,  living  the  tef- 
tator;  the  will  void  as  to  the  whole, 
and  the  charity  cannot  take.  Page  369 

J.  feifed  in  fee  has  a  fon  B,  and  a  (ifter 
C.  and  devifes  his  lands  to  his  fon  B. 
in  tail  general,  and  if  his  fon  B, 
ihould  die  without  ifiUe,  and  his  wife 
fliould  furvive  him,  then  the  wife  to 
have  the  premi/Tes  f*r  life,  and  after 
her  deceafe  to  the  teftator's  iifter  for 
life,  and  after  her  deceafe,  the  tella- 
tor's  fon  ^ing  dead  nuithwt  ijfut  as 
<^9rt/aid^  remainder  to  C.  in  fee ;  B, 
the  fon  dies  without  iffue,  but  the  tef- 
tator's  wife  dies  before  him ;  C  is 
not  entitled  to  the  remainder  in  fee, 
becaufe  the  contingeacy  of  the  teda- 
tor's  fon  dying  without  iiFne  in  the 
life- time  of  the  wife,  is  annexed  to 
all  the  devifes  over.  500 

If  a  devife  be  to  executors  of  an  equity 
of  redemption  only  for  payment  of 
debts,  this  is  but  equitable  aHets,  and 
to  be  applied  to  pay  all  forts  of  cre- 
ditors equally.  416 

A.  devifed  10,000/.  to  truftees,  in  trufl 
to  be  laid  out  in  lands  and  fettled  on 
B.  for  life,  without  wafle,  remainder 
to  truftees  and  their  heirt  for  the  life 
of  B.  to  fupport  contingent  remain- 
der, with  a  power  to  B,  to  make  a 
jointure,  remainder  to  the  heirs  of 
the  body  of  B.  remainders  over ;  and 
by  the  fame  will  4evifed  lands  to  B.  to 
the  fame  ufes,  and  died  leaving  C. 
executor;  B,  fucs  C.  the  executor  for 
the  deeds  relating  to  the  lands  that  are 
in  his  hands,  and  to  have  the  money 
laid  out  in  lands  and  fettled  ;  decreed 
by  the  Majter  cf  the  Rolls,  that  5.  had 
but  an  eftate  for  life  in  the  lands,  and 
io  not  entitled  to  the  deeds ;  but  that 
they  were  to  be  brought  into  court, 
and  that  the  lands  to  be  bought  with 
the  money  were  to  be  fettled  on  B. 
for  his  life  only,  remainder  to  his  firft, 
^c,  fon.  But  by  the  opinion  of  Lord 
Chancellor  tChtg,  B.  wa«  held  to  have 
an  edate-tail  in  the  lands  devifed,  and 
confequentJy  to  be  endticd  to  the 
Vol.  11. 


deeds  relating  thereto  ;  tho*  as  to  the 
lands  to  be  purchafed,  that  being  Exe- 
cutory, and  in  the  power  of  the  court, 
B.  was  to  be  but  tenant  for  life,  with 
remainder  to  his  firft,  i^e.  fon,  P.  471 
One  articles  to  buy  certain  Ian 'is,  he 
thereby  becomes  feifed  <tf  them  in 
eqnity;  but  where  y^.  devifed  all  his 
real  and  perfonal  el(nte,  and  after- 
wards articled  to  purchafe  lands,  and 
then  died  ;  the  heir  at  law  was  held 
to  be  entitled  to  this  eilute,  ai  not 
pafling  by  the  will ;  /ems  had  the 
articles  for  a  purchafe  been  before  the 
will,  for  then  the  ellate  would  have 
palTed.  629 


fTitnefi  to  a  mil.     Vide  alio  CblMltCC, 
and  Deyoacf  on. 

The  (btnte  of  frauds  and  peijmietv 
which  requires  that  a  will  of  land 
ihould  be  fubfcribed  by  three  witneflet 
in  the  teftator's  prefence,  not  binding 
in  Bmrhad$ei.  y^ 

A  bill  to  perpetuate  the  teftimoay  (JF 
witneffes  to  a  will,  if  brought  to  hear- 
ing, to  be  difmi/Ted  with  cofts ;  not* 
withftanding  which  the  plain titf  majr 
at  law  have  the  beneht  q£  the  depofi- 
tioBs.  162,  103 

A  trufl  of  lands  Is  liiftited  to  A.  hit 
heirs  and  affigns,  or  to  fuch  as  he  ihalA 
appoint ;  A,  devifes  theie  lands  by 
will  atteiled  but  by  two  wuncires ;  the 
will  is  void,  and  (hall  not  operate  as 
an  appoin  tmen  t.  a  5S 

A  copyhold  furrendered  to  the  ufe  of  a 
will,  (hall  pafs  by  a  will  arteiled  by  two 
witncfies,  or  by  one  oniy.  iS/dm 

But  a  truft  or  equity  of  ledemptionof  a 
copyhold  cannot  pafs  oy  a  will,  unlrfs 
atteded  by  three  witneifes.  261 

^t^rt  autem,  and  fee  in  the  note  a  lat« 
ter  refolution  to  the  contrary. 

Wills  made  beyond  fea  ol  lands  in  Eiig» 
land  muft  be  atteded  by  three  wit- 
nenes«  293 

Where  there  are  three  witnefles  to  a  will 

of  lands,   iwo  whereat  fweur  that  the 

will  was  figned  by  the  tett^cor  in  the 

presence  of  a11  the  thi  e  ivicLciljs,  but 

X  X  ihe 
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the  third  f«irein»  thic  the  teSator 
having  written  and  figned  hit  will  be- 
fore, called  for  the  witnefies,  and  de- 
clared the  writing  to  be  his  laft  will« 
and  that  all  the  three  witneiTes  were 
then  preienty  and  fubfcribed  their 
names  in  hit  prefence ;  ^,  Whether 
this  will  be  good  to  pals  the  land  ? 
Page  iog^^io 


mo^l^.    See  Cn^Otion  of  COo^Ui. 
Cntft.    See  ^lOCtUf. 

Di  Fentre  In/pkUndo, 

The  efled  of  this  writ  decreed  upon  a 
bill  in  eqiuty,  where  a  fun^  of  money 
was  deviled  to  a  charity  on  the  death 


9S  J.  withoat  ifloe ;  jl,  died  leaving 
m  widow  of  ill  fame*  who  pretended 
to  be  with  child.  P^g^  S9^ 

Held  *  be  a  writ  of  common  right, 
being  to  fecnre  the  next  heir  from  a 
frandnlent  and  fappofititioM  birth: 
and  to  lie  for  a  tenant  in  tail  becanfe 
at  the  time  when  it  was  firft  allowed, 
an  eiUte-tail  was  a  fte-fimple  oondi- 
tional.  59^ 

A  widow  being  admitted  to  be  with 
child,  the  court  will  fix  a  place 
agreeable  to  both  parties,  where  (he 
i^l  be  till  delivered,  and  where  the 
heir  may  from  time  to  time,  at  pro- 
per feafons  and  on  notice,  fend  wo- 
men  to  fee  her,  and  to  be  prefenc 
when  the  child  is  bom;  in  which 
cafe  no  need  tq  execute  the  writ  in  a 
ftrid  manner,  5^^ 


Thi  end  of  the  second  VOLUME. 
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